Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


/ 


HARV.\K.D  LAW  SCHOOL 
LIBKARY 


,^# 


r 


HARVARD  LAW  SCHOOL 
LIBRARY 


REPORTS  OF  CASES  ' 


DBCIBED  IN  THB 


APPELLATE    COURTS 


OF  THB 


STATE  OF  ILLINOIS 


AT  THE  OC7TOBER  TERM,  1897.  A19D  THK  MAIU^'H  TERM,  1808,  OF  THE  FIRST 

DISTRICT,  THB  MAY  AND  DECEMBER  T}...M8,  1897,  OF  THE  SECOND 

DISTRICT,  THE  MAT  AND  NOVSMHSR  TERMS,  1897,  OF  THB 

THIRD    DISTRICT,    AND    THE     AT7UU8T    TERM, 

1897,  OF   THB   FOURTH  DISTRICT. 


VOL.  LXXV 


mXPOBTBD  BT 

MARTIN   L.  NEWELL 

oouirsBLoa  at  law 


CHICAGO 

CALLA6HAN  A  CO\rPANT 

1898 


Entered  according  to  act  of  Ck>n9r6ee,  in  the  year  1896, 

BT  CaI<LAOHAN  &  COKPANT, 

In  the  office  of  the  Librarian  of  Conjsress,  at  Washington,  B.  C. 


CRiLj^.(Q^.,,/s^^. 


Stereotyped  and  Printed 

by  the 

rhIcAKO  Legal  KewR  CcmiMuiy, 


DIRECTORY  OF  THE  JUDICIARY  DEPART 
MENT  OF  THE  STATE  OF  ILLINOIS. 


(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consistB  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  CTand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
-State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

BEPOBTEB. 

Isaac  N.  Fhiliifs Bloomington. 

JUBTIGB& 

First  Di»<rtcf— Cabboll  C.  Boocn Fairfield. 

Second  District— Jebsr  J.  Phillips Hillsboro. 

Third  District— J Aoou  W.  Wilkin Danville. 

Fourth  District— JosiPB  N.  Cabteb Quincy. 

Fifth  District— AuntKD  M.  Gbaio Galesburg. 

Sixth  District— J AMS&  H*  Cabtwbioht Oregon. 

Seventh  District— Bes J Aum  D.  AtAGBUDEB. Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Phillips  is  the  present  Chief 
Justice. 

clebkb. 

CHBI8T0FHEB  Mameb,  Northern  Grand  Division,  158Throop  St.,  Chicago. 
Albebt  D.  Cadwalladeb,  Central  Grand  Division,  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division,  Mt.  Vernon. 

Tlie  terms  of  office  of  these  clerks  expire  1903,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  pjapers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 
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Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COUPwTS. 


These  CourtB  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
dJatrtot 


BSPOBTER. 

Mabtin  L.  Newell,  Springfield. 


FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clebk— Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

JUSTICES. 

Francis  Adams,    Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Ashland  Block,  Chicaga 
Thomas  G.  Windbs.  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


JUSTICES. 

Henrt  M.  Shepard,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Ashland  Block,  Chicago. 
OUVEB  H.  HoRTON,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 

Composed  of  the  Northern  Qrand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  tiie  third  Tuesday  in  May, 

and  the  first  Tuesday  in  December. 
CLEUK—Columbus  C.  Duffy,  Ottawa. 

JUSTICES. 

John  D.  Crabtbes,  Dixon. 

DORRANCR   DiBELL,    Joliet 

Francis  1L  Wright,  Urbana. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tueiidays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

JUsncBS. 

Oliver  A.  Harker,  Carbondale. 
Benjamin  R.  Burroughs.  Edwardsville. 
John  J.  Glenn,  Monmouth. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  aesigrnated  and  assifftied  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1807. 
Hard's  Statute,  1897,  506,  Laws  of  1897. 18&. 


Judges  of  the  Circuit  Courts. 


FOURTH  DISTRICT. 

Composed  of  the  Southern  Orand  Division  of  the  Supreme  Court. 
Court  sits  at  Moimt  Vernon,  Jefferson  county,-  on  tne  fourth  Tues- 
days in  February  and  August. 
CUESK— Frank  W.  Havill,  Mount  Vernon. 

JUSTICES. 

Jaicbs  a.  Crsiohtox,  Springfield. 
Nicholas  E.  Worthinqton,  Peoria, 
HiRAH  BiOELOW,  Galva. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  diTided  Into  Seven- 
teen Judicial  Circuits,  as  follows : 

Fimt  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackscm,  Williamson  and  Salina 

JUDGES. 

Joseph  P.  Robarts,  Caira 
OuvER  A.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit. — ^The  counties  of  Hardin^  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearoe,  OarmL 
Enoch  E.  Newlin,  Robinson. 

Third  Ctrcutf.— The  counties  of  Randolph,  Monroe,  St  Clair,  MadiFon, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville, 
Martin  W.  Schaeffer,  Belleville. 
"WiLUAM  Hartzell,  Chester. 

Fourth  Circuit.— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
FEBDINA14D  Bookwalter.  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

JUDGES. 

Francis   M.  Wright,  Urbana 
Edward  P.  Vail,  Decatur. 
Wiluam  G.  Ooc^ban,  Sullivan, 
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Seventh   Circuit-— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

Jambs  A.  Creighton,  Springfield. 
Robert  B.  Shirlet,  ('arlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler;  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broadt,   Quincy. 
Harrt  Hiobee,  Pittsfield. 
Thomas  N.  Mshan,  Mason  City. 

Ninth  Circuit.— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit— The  counties  of  Pecxia,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthinoton,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Lo.gan,  Ford 
and  Woodford. 

judges. 

CoLOSTiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit,— The  counties  of  Will,  Kankakee  and  Iroquois, 

JUDGES. 
DORRANCB    DiBELL,    Joliet 

Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson.  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtrbe,  Dixon. 
James  Shaw,  Mount  Carroll 
James  S.  Baume,  Galena. 


Courts  op  Cook  County. 


Sixteenth  CircuU.—The  ooutttiA  of  Elane,  Du  Page,  De  Kalb  and 
KendaiL 

JUDGES. 

Hbnrt.R.  Willis,  El^. 
Chaiilbs  a.  Bishop,  Sycamore. 
George  W.  Browk,  Wheaton. 

Seventeenth  Circuit— The  counties  of  Winnebago,  Boone,  MoHenry 
and  Lake. 

JUDGES. 


John  C.  Oaryeb,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COUETS  OF  COOK  COUNTY. 


The  State  Constitaticm  recognizes  Cook  connty  aa  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  county.  The 
Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex-officio,  of  the  Criminal  Court. 

CIRCUIT  COURT. 
Clerk— >rohn  A.  C/Ooke,  County  Building,  (Chicago. 

JUDGES. 

Edward  F.  Dunn3,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford. 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  C^harles  G.  Nebly, 

Elbridgk  Hanecy,  Frank  Baker, 

OUYER  H.  HORTON,  ABNER  SMITH. 

SUPERIOR  COURT. 
Clerk— John  A.  Linn,  County  Building,  Chicago. 

JUDGES. 

Henry  M.  Shepard,  Arthur  H.  Chetiain, 

Theodore  Brentano,  Henry  V.  Freeman. 

Philip  Stein,       "  John  Barton  Payne, 

William  G.  Ewing,  Nathaniel  C.  Sears, 

Jonas  Hutchinson,  Farlin  Q.  Bau., 

James  Goggin,*  Joseph  E.  Gary. 
George  A.  TRUDB.t 

•Died  March  29. 1896. 

tAppointed  to  fill  vacaney  May  8, 1886. 
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(5)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popnla- 
tion  of  over  60,000,  probate  courtB  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate. 

JUDOES.  COXTNTIEEL  OOXJVTY  SEATS. 

Carl  E.  Eplbb. .Adams *.  .Quincy. 

Wm.  8.  Dewey Alexander Cairo. 

Joseph  Story Bond Gi^eenville. 

Wales  W.  Wood Boone Belvidere. 

R  E.  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  WiNOERT Carroll Mt  CarroU. 

Henry  Phillips Cass Virginia. 

Calvin  C  Staley Champaign Urbana. 

Lyman  Q.  Grundy Christian Taylorville* 

Wh.  T.  Hollenb|x:k Clark Marshall. 

Ben  Haglb Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

S.  S.  Anderson Coles Cliarleston* 

OrrinN.  Cartsr(C) Cook Chicago. 

C.  C.  KOHLSAAT  (P) Cook Chicago. 

John  C.  Eaqleton Crawford Robinson. 

Grsham  Monohon Cumberland Toledo. 

Wiluam  L.  Pond DeKalb Sycamore. 

Geo.  K.  Inoham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Erasmus  G.  Rose Edgar Paris. 

Wm.  McGregor Edwards Albion. 

Wm.  R  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette. Vandalia. 

Alexander  McElroy Ford Pazton. 

W.  F.  Dillon Franklin Benton. 

S.  H.  Armstrong Fulton Lewistown. 

D.  M.  Kinsall Gallatin Shawneetown. 

John  C.  Bowman. Greene GarroUton. 

A.  R.  Jordon Grundy Morris. 

Saml.  M.  Wright Hamilton McLeansboro. 

David  E.  Mack Hancock Carthage. 

Wm.  J.  Hall Hardin Eiizabethtown. 

Ranseldon  Cooper Henderson Oquawka. 

A.  R.  M(iCE Henry Cambridge. 

C.  W.  Raymond Iroauois. Watseka. 

Robt.  McElvain Jackson Mnrphysbora 

H.  M.  Kasserman ^^^'^^ Newton. 

Robt.  M.  Farthing Jefferson Mt.  V.emon. 

Allen  M.  Slatten Jersey Jersey  ville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  SOUTHWORTH Kane Geneva. 

Ebbn  B.  GK)wer Kankakee Kankakee, 

Henry  a  Hudson Kendall Yorkville. 

Patrick  H.  Sanford Knox Galesburg. 

De Witt  L.  Jones Lake Waukegan. 
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JUDOBS.  COUNTIES.  COUNTY  SEATS. 

Henrt  W.  Johnson  (Q LaSalle Ottawa. 

Albert  T.  Lardin  (P) LaSalle Ottawa. 

Amos  N.  Goodman Lawrence LawrenoeTiUe. 

Richard  8.  Farrand Lee Dixon. 

Chas.  M.  Barickman. Livingston < . Pontiac 

L.  O.  Schwerdtfegkr Logan Lincoln. 

\Vm.  L.  Hammer Macon Decatur. 

H.  H.  CowBN Macoupin Carlinville. 

Wu.  P.  Early Madison Edwardsville. 

Chas.  F.  Pattsbson Marion Salem. 

K  D.  Richmond Marshall Lacon. 

Jamks  a.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

W.  W.  Mbt/>an McDonottgh Macomb. 

Orson  H.  Gillmore McHeniy Woocstock. 

Roland  A.  Russell McLean Bloomington. 

Henry  H.  Hoagland Menard Petersburg. 

Jamrs  H.  Connell Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

Geo.  R.  Cooper Montgomery Hilbboro. 

CUARLBS  A.  Barnes. Morgan Jacksonville. 

Isaac  Hudson MoiUtrie Sullivan. 

John  D.  Campbell Ogle Oregon, 

Robert  H.  Lovbtt  (C) Peoria Peoria. 

Joseph  W.  Maple  (P) Peoria Peoria, 

R.  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

Wm.  B.  Grimes Pike Pittsaeld. 

David  G.  Thompson Pope Golconda. 

John  D.  Bris^w Pulaski Mound  City, 

John  M.  McNabb Putnam Hennepin. 

Samuel  L.  Taylor Randolph Chester. 

T.  W.  Hutchinson Richland Olney. 

LuciAK  Adams Rock  Island Rock  Island, 

Albert  W.  Lewis Saline Harrisburg. 

(  harles  p.  Kane Sangamon SpringfielcL 

D.  Li.  Mourning Schuyler Rushville. 

James  Callans Scott Winchester. 

Wm.  H.  Raoan Shelby Shelby ville. 

Wm.  W.  Wright Stark Toulon. 

Edward  C.  Roads St  Clair Belleville. 

Jamrs  H.  Stearns Stephenson Freeport, 

W.  R.  CURRAN Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Robert  Bell Wabash Mt  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

Wm.  T.  Bonham. Wayne Fairfield. 

JaMBB  C.  Pearce White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

AisBBBT  O.  Marshall Will Joliet. 

W.  F.  Slatt^ Williamson Marion. 

RuFUS  C.  Bailey Winnebago Rockford. 

A.  M.  Cayan Woodford Eureka. 
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"75        17 
1.    AOKSCY—Eitistence  of^   How  Shown. — An  agency  can   not  be    115    «245 

eBtablished  by  the  declarations  of  the  agent,  no  matter  how  publicly 

made. 

3.  SAMB^DiscIarafioTM  of  the  Agent^When  ^dmiwtble.— Before  the 
declarationa  of  an  agent  can  be  admitted  as  evidence,  it  must  appear 
that,  at  the  very  time  of  making  the  declarations,  he  was  transacting  or 
doing  something  about  the  business  of  his  principal,  so  that  his  acts  and 
declarations  become  and  form  of  themselves,  a  part  of  the  rea  gestce, 

8.  Samb— jDedaratiOYM  of  the  Agent—When  Binding  upon  the  Priri' 
eipa2 — Admieeibiiity.—T^e  admissions  and  declarations  of  an  agent  do 
not,  in  general,  bind  the  principal.  To  be  admissible  in  evidence,  they 
must  enter  into  and  form  a  part  of  the  ree  geetce^  in  the  nature  of  orig- 
inal and  not  hearsay  evidence,  and  must  be  made  not  only  during 
the  continuance  of  the  agency,  but  in  regard  to  a  transaction  depend- 
ing at  the  time. 

4.  SAMK~LtaM%  of  the  Principal  for  Malicious  Prosecution,— 
When  it  is  sought  to  charge  a  principal  with  malicious  prosecution  by  the 
admissions  or  declarations  of  his  agent,  it  must  clearly  appear  that  such 
admissions  and  declarations  were  a  part  of  the  res  gestce,  and  tliat  the 
agent  was  attending  to  the  business  of  his  principal  at  the  time,  and 
that  snch  business  was  the  prosecution  of  the  person  complaining. 

6.  Maucious  PR06KCUnoN— ^jfec<  of  an  Acquittal,— The  record  of 
an  acquittal  is  competent  only  for  the  purpose  of  showing  an  end  of  tlie 
prosecution;  it  affords  no  evidence  that  the  charge  in  question  was  pre- 
ferred without  probable  cause,  and  its  general  admission  without  limita- 
tiomi  k  error. 

6.  Bamb— JVo6a5fe  Cause  a  Question  of  Lato.— Whether  the  facts 
proven  in  an  action  for  malicious  prosecution  constitute  probable  cause 
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for  commencing  a  criminal  proceeding  against  a  party  charged,  is  re- 
garded as  a  question  of  law,  to  be  governed  by  the  instructions  of  the 
court. 

Halicions  Proseoation.— Appeal  from  the  Circuit  Court  of  Wabash 
County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1897.  Reversed  and  remanded.  Opinion 
filed  March  1, 1898. 

H.  M.  Stekly,  attorney  for  appellant,  contended  that  in 
order  to  sustain  a  suit  for  malicious  prosecution  the  plaint- 
iff must  establish  and  prove  three  things;  1.  That  the 
motive  of  the  party  instituting  the  suit  or  proceeding  was 
malicious.  2.  The  suit  or  proceeding  complained  of  must 
have  been  instituted  without  any  probable  cause  therefor. 
3.  The  suit  or  proceeding  complained  of  must  be  fully  and 
finally  terminated.  Leidig  v.  Rawson,  1  Scam.  272;  Mitch- 
inson  v.  Cross,  58  111.  366;  Barrett  v.  Spaids,  70  111.  408; 
Russell  v.  Deer,  7  111.  App.  181;  Splane  v.  Byrne,  9  111. 
App.  392;  Smith  v.  Zent,  59  Ind.  362;  14  Am.  and^  Eng. 
Ency.  Law,  p.  17.  n.  3;  Newell  on  Malicious  Prosecution,  10; 
Kelton  V.  Bevins,  5  Am.  Dec.  670;  Bell  v.  Graham,  9  Am. 
Dec.  687;  Clements  v.  Oderless  E.  A.  Co.,  1  Am.St.  Rep. 409. 

The  question  of  malice  is  immaterial  if  there  be  probable 
cause,  and  this  probable  cause  for  instituting  a  criminal 
prosecution  is  a  reasonable  ground  for  suspicion,  supported 
by  circumstances  sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  the  belief  that  the  person  accused 
is  guiltv^.  It  is  not  necessary  that  all  the  facts  shall  be  true 
upon  which  the  prosecutor  acts.  If  he  honestly  believes 
them  to  be  true,  and  they  are  of  such  a  character  as  would 
induce  a  reasonable  and  prudent  man  to  believe  them  to  be 
true,  then  there  is  probable  cause.  Ames  v.  Snider,  69  111. 
376;  Bourne  v.  Stout,  62  111.  261;  Davie  v.  Wisher,  72  111. 
262;  Harpham  v.  Whitney,  77  111.  32;  Newell  on  Malicious 
Prosecution,  246. 

Malice  on  the  part  of  the  prosecutor  can  not  be  con- 
sidered, and  will  not  entitle  the  plaintiff  to  recover,  if  prob- 
able cause  existed  for  the  arrest  or  prosecution,  Ross  &  Co. 
v.  Innis,  35  111.  487;  Chapman  v.  Cawrey,  50  111.  512;  Mc- 
Farknd  v.  Washburn,  14  111.  App.  369. 
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In  an  ax3tion  for  malicious  prosecution,  the  burden  is  on 
plaintiff  to  show  a  want  of  probable  cause.  Newell  on 
Malicious  Prosecution,  273,  276;  Davie  v.  Wisher,  72  111. 
262;  Gardiner  v.  Mays,  24  111.  App.  286;  Richey  v.  McBean, 
17111.63;  Ross  &Co.v.Innis,  35  111.487;  Collins  v.  Hay  te,  50 
111.  353;  Palmer  v.  Richardson,  70  111.  544;  Brown  v.  Smith, 
83  111.  291. 

While  malice  may  be  inferred  from  a  want  of  probable 
cause,  yet,  a  want  of  probable  cause  is  never  to  be  inferred 
from  malice.  Brown  v.  Smith,  83  111.  291;  Ross  &  Co.  v. 
Innis,  35  111.  487;  Chapman  v.  Cawrey,  50  111.  512;  Newell 
on  Malicious  Prosecution,  20,  247,  262. 

The  burden  is  on  the  plaintiff,  and  proof  of  malice  and 
want  of  a  probable  cause  must  both  concur,  before  plaintiff 
can  recover.  Ross  &  Co.  v.  Innis, 35  111.  487;  Leidig  v.  Raw- 
son,  1  Scam.  272;  Jacks  v.  Stirapson,  13  111;  701;  McBean  v. 
Ritchie,  18  111.  114;  Mitchinson  v.  Cross,  58  111.  1*66; 
Bourne  v.  Stout,  62  111.  261;  Montross  v.  Bradsby,  68  111. 
185;  Barrett  v.  Spaids,  70  111.  408;  Harpham  v.  Whitney, 
77  111.  32;  Newell  on  Malicious  Prosecution,  273,  276. 

Declarations  or  admissions  of  an  agent  made  in  the  dis- 
charge or  line  of  his  duty,  and  in  the  immediate  connec- 
tion of  the  doing  of  some  act  which  relates  to  what  he  is 
doing,  so  as  to  become  a  part  of  the  res  geatm^  are  admis- 
sible against  the  principal.  But  unless  so  made,  neither  the 
declarations  of  a  president,  general  officer  or  agent,  are 
admissible.  Chicago  &  St.  L.  R.  Co.  v.  Ashling,  34  111.  App. 
108;  Michigan  C.  R.  R.  Co.  v.  Gougar,  55  111.  503;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Lee,  60  111.  501;  Chicago,  B.  &  Q.  R. 
R.  V.  Riddle,  60  111.  534;  Michigan  C.  R.  R.'  Co.  v.  Carrow, 
73  111.  348;  Summers  v.  Hibbard  &  Co.,  153  111.  102;  Elliott 
on  Railroads,  Sec.  217  and  notes. 

An  ag^ency  can  not  be  proven  or  shown  by  statements  or 
declarations  of  the  alleged  or  supposed  agent.  Whiteside 
V.  Margarel,  51  111.  507;  Mullanphy  S.  Bank  v.  Schott,  135 
111.  655;  ^ellor  v.  Carithers,  52  111.  App.  86;  James  v.  Indi- 
ana &  St.  L.  R.  R.  Co.,  91  111.  554;  Proctor  v.  Tows,  115 
111.  138;  Maxey  v.  Heckethorn,  44  111.  437;  Greenleafs  Ev., 
Sec.  113. 
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A  principal  is  not  liable  for  the  malicious  acts  of  an 
agent  unless  it  can  be  shown  that  the  principal  in  some 
manner  aided,  abetted,  advised,  consented  to,  adopted  or 
ratified  such  act.  Otherwise  the  agent  alone  is  liable. 
Oberne  v.  O'Donnell,  #^5  111.  App.  180;  Wilson  v.  Tumman, 
6  Mann  &  Granger,  236;  2  Billiard  on  Torts,  411;  Mechem 
on  Agency,  Sec.  148;  Dally  v.  Young,  3  111.  App.  39;  Newell 
on  Malicious  Prosecution,  394. 

When  the  accuser  acts  under  the  advice  of  counsel,  it  will 
go  far  to  show  probable  cause,  and  to  negative  malice.  Eoss 
&  Co.  V.  Innis,  35  111.  487;  Collins  v.  Hayte,  60  111.  337; 
Wicker  v.  Hotchkiss,  62  111.  107;  Ames  v.  Snider,  69  111.  37r; 
Palmer  v.  Richardson,  70  111.  544;  Barrett  v.  Spaids,  70  111. 
408;  Anderson  v.  Friend,  71  111.  475;  Davie  v.  Wisher,  72 
111.  262;  Skidmorev .  Bricker,  77  111.  164;  Murphy  v.  Larson, 
77  111.  172. 

But  counsel  advising  must  be  a  licensed  attorney.  Murphy 
V.  Larson,  77  111.  172;  Calef  r.  Thomas,  81  111.  478;  Home 
V.  Sullivan,  83  111.  80;  Brown  v.  Smith,  83  111.  291;  Ander- 
son  V.  Friend,  85  111.  136;  Loewenthal  v.  Streng,  90  111.  74; 
Roy  V.  Goings,  112  111.  656;  but  see  Newell  on  Malicious 
Prosecution,  309  to  812. 

In  an  action  for  malicious  prosecution,  it  is  error  for  the 
court  to  admit  in  evidence  for  the  plaintiff,  the  record  of  the 
plaintiff's  acquittal  of  a  criminal  charge,  as  the  question  of 
his  guilt  or  innocence  is  not  material,  the  real  question  being 
whether  the  prosecutor  had  probable  cause  for  believing  him 
guilty.  Skidmore  v.  Bricker,  77  111.*  164;  Corbley  v.  Wil- 
son, 71  111.  209. 

It  is  error  to  instruct  a  jury  that  if  they  find  for  plaintiff 
they  should  assess  his  damages  at  such  sum  as  they  think 
proper,  not  exceeding  the  amount  claimed  in  the  declaration. 
Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Austin,  69  111.  426;  Chicago 
&  E.  I.  R.  R.  Co.  V.  Johnson,  61  111.  App.  471. 

C.  8.  Conger,  also  for  appellant. 

^^  It  is  elementary  law,  that  an  agency  can  not  be  shown 
merely  by  the  statements  and  declarations  of  the  alleged,  or 
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supposed  agent."  Mullanphy  Sav.  Bk.  v.  Schott,  135  III.  655; 
Proctor  V.  Tows,  115  IlL  13S;  Whiteside  v.  Margarel,  51  III. 
507. 

Neither  can  the  extent  of  the  authority  of  an  agent  be 
proven  by  his  statements.  Am.  &  Eng.  En.  of  Law,  Vol.  1, 
35!,  note  1. 

The  finding  of  the  grand  jury  is  prima  fa-eie  evidence  of 
probable  cause.  Garrard  v.  Willett,  4  J.  J.  Marsh.  (Ky.) 
628;  Kerr  v.  Workman,  Add.  (Pa.)  270;  Brown  v.  Griffin, 
Cheves  (Law  S.  C),  32. 

The  onus  is  upon  the  party  bringing  the  action  to  show 
that  the  criminal  prosecution  wa^  the  offspring  of  malice 
and  without  any  probable  cause  to  justify  it — that  the  pros- 
ecutor had  no  sufficient  reason  to  believe  the  aecused  guilty. 
The  want  of  this  element,  probable  cause,  is  the  main  ground 
of  this  action,  and  it  must  be  clearly  shown;  and  though 
malice  may  be  inferred  from  the  want  of  probable  cause,  a 
want  of  probable  cause  can  not  be  inferred  from  malice. 
The  burden  is  on  the  plaintiff  to  show  affirmatively,  by  cir- 
cumstances or  otherwise,  that  the  defendant  had  no  ground 
for  the  prosecution,  no  reasonable  ground  of  suspicion  suf- 
ficientlv  strons:  in  itself  to  warrant  a  cautious  man  in 
believing  that  the  person  arrested  is  guilty  of  the  offense 
charged.     Ross  &  Co.  v.  Innis,  35  III.  505« 

It  must  be  remembered  that  the  burden  of  proof  to  show 
want  of  probable  cause  is  on  plaintiff,  and  that  he  must  make 
that  proof  clear  and  satisfactory.  Gardiner  v.  Mays,  24 
IlL  App.  290. 

The  law  casts  the  burden  of  proof  upon  appellee  to  show 
clearly  that  appellant  did  not  have  probable  cause  to  insti- 
tute the  criminal  prosecution.  Davie  v.  Wisher,  72  III.  266; 
Palmer  v.  Richardson,  70  IlL  644;  Calef  v.  Thomas,  81  IlL 
486. 

What  facts  and  circumstances  amount  to  nrobable  cause, 
is  a  question  of  law.  Stone  v.  Crocker,  24  Pick.  (Mass.)  81; 
Masten  v.  Deyo,  2  Wend.  (N.  Y.)  424. 

Probable  cause,  may  be  said  to  be  a  mixed  question  of 
law  and  fact.    After  the  facts  are  given  in  evidence,  it  is 
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for  the  court  to  say,  in  its  instructions  to  the  jury,  whether 
or  not  they  make  up  probable  cause.  Israel  v.  Brooks,  23 
III.  575. 

Whether  the  facts  and  circumstances  which  amount  to 
probable  cause  exist  in  the  particular  case,  is  a  question  of 
fact  to  be  found  by  the  jury.  Heraraenway  v.  Woods,  1 
Pick.  (Mass.)  524;  Nye  v.  Otis^  8  Mass.  122;  Crabtree  v. 
Horton,  4  Munf.  (Va.)  59. 

MuNDT  &  Organ  and  Cullof  &  Eessinobr,  attorneys  for 
appellee. 

The  law  furnishes  a  remedy  for  wrongs,  and  here,  the 
State  not  being  liable,  the  person  who  is  the  cause  of  this 
prosecution  should,  if  maliciously  done,  respond  in  damages. 
The  persons  swearing  out  the  warrant  or  going  before  the 
grand  jury  are  not  the  only  persons  liable  for  a  malicious 
prosecution.  If  one  advise  the  arrest,  he  is  equally  re- 
sponsible with  the  one  who  makes  the  complaint;  or,  if 
he  co-operated  in  it,  or  encouraged  it;  and  these  need  not  be 
directly  proven,  but  the  jury  would  have  the  right  to  infer 
it,  if  circumstances  were  proven  justifying  such  an  infer- 
ence, and  this  is  for  the  jury.  Gilbert  v.  Emmons,  42  111. 
143. 

"  The  principal  constitutes  the  agent  his  representative  in 
the  transaction  of  certain  business;  whatever,  therefore,  the 
agent  does  in  the  lawful  prosecution  of  that  business,  is 
the  act  of  the  principal  whom  he  represents.  And  where 
the  acts  of  the  agent  will  bind  the  principal,  there  his  rep- 
resentations, declarations  and  admissions  will  also  bind 
him  if  made  at  the  time  and  constituting  part  of  the  thing 
done."    Greenleaf  on  Ev.,  Vol.  1,  Section  113. 

What  the  agent  does  is  the  act  of  the  principal  in  the 
scope  of  his  employment,  or  if  the  principal,  knowing  the 
circumstances,  allows  the  agent  to  continue  in  the  matter, 
or  aids,  abets,  encourages,  co-operates  with,  or  ratifies  by 
act  or  word  the  acts  of  the  agent,  he  is  liable.  Dally  v. 
Young,  3  III.  App.  39;  Hurd  v.  Marple,  10  111.  App.  418; 
Home  Life  Ins.  Co.  v.  Pierce,  75   111.  426;    St.  Louis  &  M. 
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Packet  Co.  v.  Parker,  59  111.  23;  Eockford,  R.  I.  &  St.  L. 
R.  R.  Co.  V.  Wilcox,  66  111.  417;  Singer  Mfg.  Co.  v.  Hold- 
fodt,  86  111.  455;  St.  Louis,  A.  &  C.  R.  R.  Co.  v.  Dalby,  19 
III.  353. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  malicious  prosecution.  The  charp:e  is 
that  apixiUant,  maliciously,  and  without  probable  cause, 
procureil  the  arrest  and  prosecution  of  appellee  for  larceny 
and  embezzlement. 

There  were  two  indictments  presented  by  this  grand  jury. 
One  of  these  was  noUed  by  the  state's  attorney  for  sorari 
informality,  and  another  presented  to  take  its  place.  Appel- 
lee was  tried  and  acquitted  upon  both.  He  then  brought 
this  suit  for  malicious  prosecution  and  recovered  judgment 
for  $1,200  damages. 

The  case  against  appellant  is  based  upon  the  allegation 
that  one  Schultz,  as  agent  of  appellant,  procured  the  indict- 
ment and  prosecution  of  appellee,  and  that  appellant  is 
liable  for  his  acts  as  such  agent.  Schultz  was  a  traveling 
freight  agent.  There  is  no  evidence  that  he  had  authority 
to  institute  or  prosecute  criminal  proceedings.  Both  Sut- 
ton and  Bayley,  superintendents  of  the  road,  testify  that  so 
far  as  they  knew  he  had  not.  Bayley  testifies  that  "  the 
superintendent  has  entire  charge  of  the  division  as  to  trans- 
portation matters,  and  everything  that  occurs  upon  the 
division  is  supposed  to  be  under  his  supervision."  There  is 
no  evidence  that  appellant  adopted  or  ratified  what  Schultz 
did.  He  was  an  agent  to  look  after  lost  or  missent  freight. 
If,  then,  appellant,  as  principal,  is  liable  for  his  acts,  it  must 
be  because  they  came  within  the  apparent  scope  of  his 
authority  as  agent.  This  can  not  be  proved  by  Schultz's 
declaration.  Agency  can  not  be  shown  by  the  statements 
of  the  agent.     Greenleaf  on  Ev.,  Sec.  113. 

"Agency  can  not  be  proved  by  the  declarations  them- 
selves, no  matter  how  publicly  made."  Jones  on  Ev.,  Sec. 
859,  and  authorities  cited.     If  this  judgment  is  sustained,  it 
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must  be  upoa  the  declaration  of  Scbultz,  admitted  in  evi- 
dence. 

This  is  apparent  from  the  uncontradicted  testimony  of 
Gillespie,  the  state's  attorney,  who  conducted  the  prosecu- 
tion. 

His  testimony  is  to  the  effect  that  neither  appellant  nor 
Schultz  procured  the  indictment  of  appellee,  or  knew  that 
be  was  implicated  until  after  the  indictments  were  presented 
by  the  grand  jury. 

Freight  had  been  missing  at  Tunnel  Station,  and  after 
some  investigation  Schultz  reported  to  the  state's  attorney, 
who  caused  a  warrant  to  issue  for  one  Jones,  the  station 
agent  at  Tunnel.  After  Jones'  arrest,  and  while  in  jail,  he 
sent  for  the  state's  attorney,  made  confession  of  his  guilt, 
and  in  it  implicated  appellee,  wi^o  was  a  freight  conductor 
on  the  road.  The  state's  attorney  sent  Jones  before  the 
grand  jury,  and  upon  his  testimony,  and  the  testimony  of 
other  witnesses  whose  names  are  not  disclosed  in  the  record, 
appellee  was  indicted. 

In  reference  to  these  matters  the  state's  attorney  testi- 
fies: 

Q.  I  want  a  direct  answer  to  the  question  whether  the 
defendant  company  had  anything  to  do  with  procuring 
either  of  these  witnesses  to  go  before  the  grand  jury.  A. 
They  did  not — nothing  whatever. 

Q.  Up  to  the  time  that  Jones  ^ made  his  confession  and 
statement  to  the  grand  jury,  did  you  know  anything  about 
Jenkins  (appellee)  being  implicated  ?    A.    No,  sir. 

Q.  Had  Mr.  Schultz  charged  Jenkins  with  being  impli- 
cated in  the  transaction  ?  A.  No,  sir,  he  made  no  such 
charge  to  me  at  all. 

Q.  I  notice  the  name  of  Mr.  Schultz  appearing  upon  the 
back  of  the  indictment;  who  placed  it  there  ?    A.    I  did. 

Q.  By  whose  authority?  A.  I  did  it  by  my  own 
authority. 

Q.  State  to  the  jury  whether  or  not  in  the  further  pros- 
ecution of  these  cases  you  did  it  upon  j^our  own  responsibil- 
ity as  state's  attorney  of  Johnson  county  1  A.  Yes,  sir, 
I  did. 
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Q.  State  whether  or  not  the  defendant  railway  com- 
pany, either  directly  or  indirectly,  had  anything  to  do  with 
instigating  or  carrying  on  this  indictment  or  either  of  these 
indictments  found  there?  A.  It  had  not.  I  had  nothing 
to  do  with  any  of  the  railroad  company's  agents,  except  Mr. 
Schultz.  I  bad  some  correspondence  with  Mr.  Bayley 
about  this  matter,  and  had  some  correspondence  with  Mr. 
Sutton. 

Q.  Did  you  require  them  to  do  anything  about  it?  A. 
I  simply  required  them  to  furnish  me  with  a  list  of  the  prop- 
erty lost  from  the  freight  cars  and  other  facts  within  their 
knowledge. 

Q.  *  *  *  These  other  indictments  as  well  as  the  first 
one,  you  say  you  carried  on  and  prosecuted  under  your 
official  duty  as  state's  attorney  of  Johnson  county  ?  A.  I 
did. 

Q.  And  without  any  suggestion  or  interference  upon 
the  part  of  the  defendant  railway  company  ?     A.     Yes,  sir. 

The  state's  attorney  further  testifies  that  after  the  indict- 
ment he  made  inquiry  of  Schultz  in  reference  to  the  case, 
and  that  at  his  request  Schultz  sat  beside  him  at  the  trials, 
to  give  him  information  as  to  witnesses,  Schultz  having 
traced  the  lost  freight  and  having  a  memorandum  from 
which  he  gave  information.  Upon  cross-examination  of  the 
state's  attorney  by  counsel  for  appellee  he  asked : 

Q.  Whether  or  not  Schultz  knew  or  intimated  that 
Jenkins  had  been  implicated  in  the  matter  ?    A.     No,  sir. 

The  importance,  then,  of  restricting  the  declarations  of 
Schultz  within  well  defined  rules  of  evidence  is  apparent. 

In  Jenks  v.  Burr,  56  111.  450,  the  court  says :  "  Before  the 
declaration  of  an  agent  can  ever  be  admitted  as  evidence,  it 
must  appear  that  at  the  very  time  of  making  the  declara- 
tion, he  was  transacting  or  doing  something  about  the  busi- 
ness of  his  principal,  so  that  his  acts  and  declaration  become 
and  form  of  themselves  a  part  of  the  re%  gestceJ^ 

In  Michigan  C.  R.  R.  Co.  v.  Gougar,  55  111.  508,  the  court 
cites  with  approval  from  Luby  v.  Hudson  R.  R.  R.  Co.,  17 
N.  Y.  131,  as  follows : 
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"  The  declarations  of  an  agent  or  servant  do  not  in  general 
bind  the  principal.  To  be  admissible,  they  must  be  in  the 
nature  of  original,  and  not  hearsay  evidence.  They  must 
be  made  not  only  during  the  continuance  of  the  agency,  but 
in  regard  to  a  transaction  depending  at  the  very  time.' 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Lee,  60  111.  501;  Greenleaf  on 
Evidence,  Sec.  113;  Jones  on  Evidence,  Sec.  25  c. 

Against  the  objection  of  appellant,  a  deposition  of  J.  II. 
McLaughlin  was  read  for  appellee.  In  it  he  stated  that 
"in  April  or  May,  1894,  at  Evans ville,  in  the  evening,  in 
front  of  the  Wellington  hotel,  Schultz  told  me  that  the  Big 
Four  would  send  Jenkins  to  the  penitentiary  if  it  cost  them 
ten  thousand  dollars,  and  that  Jenkins  could  not  railroad 
any  more,  even  if  he  got  out  of  it;  I  think — am  almost  posi- 
tive— that  Schultz  told  me  that  the  Big  Four  Company 
will  follow  Jenkins  up  with  his  record,  and  that  he  would 
not  be  able  to  hold  a  job  any  longer  than  they  knew  where 
he  was." 

So  far  as  the  record  discloses,  this  conversation  was  not 
had  while  Schultz  «  was  transacting  or  doing  something 
about  the  business  of  his  principal."  It  was  in  no  sense  a 
part  of  the  re8  gestm.  It  was  a  conversation  on  an  even- 
ing, in  f rdnt  of  a  hotel.  Its  admission  was  manifest  error, 
and  the  evidence  was  of  a  character  to  prejudice  the  jury 
against  appellant. 

The  same  objection  applies  to  the  admission  of  the  testi- 
mony of  appellee  as  to  what  Schultz  said  to  him  at  Mt. 
Carmel,  in  March  or  April,  1894.  "  He  told  me  that  I  was 
going  to  the  pen."  I  says  "  Why  ? "  He  says,  "  You  are 
taxed  with  this  stealing  down  here  and  I  have  the  tracks  on 
you  pretty  strong.  You  might  as  well  go  down  and  plead 
guilty  and  take  a  year,  because  you  can't  do  anything, 
any  place,  anywhere."  He  said  that  the  "Big  Four" 
would  spend  fifteen  or  twenty  thousand  dollars  to  send 
me  to  the  "  pen."  I  kind  of  laughed  and  told  him  he 
was  joking  and  he  says,  "  You'll  find  out."  From  a  care- 
ful examination  of  the  record,  we  do  not  think  that  it 
sufficiently  appears  that  Schultz  was  engaged  in  the  busi- 
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nessof  the  company  at  the  time  of  this  conversation  to 
make  this  testimony  admissible.  It  seems  that  he  was  on 
his  way  to  Belknap;  when  he  expecteil  to  reach  there,  does 
not  appear.  What  he  was  doing  at  Mt.  Carmel,  how  long 
he  had  been  there,  or  how  long  he  expected  to  stay,  or 
where  at  Mt.  Carmel  the  conversation  took  place,  is  not 
shown.  It  might  have  been  at  a  street  corner,  or  in  a 
saloon,  or  at  any  indifferent  place  at  which  idle  conversa- 
tion was  indulged. 

The  testimony  is  of  a  very  material  character.  It  is 
sought  by  it  to  charge  a  principal  by  the  talk  of  his  agent. 
It  ought  clearly  to  appear  that  it  was  a  part  of  the  res 
geHm;  that  the  age  nt  was  there  attending  to  the  business 
of  bis  principal,  and  that  this  business  was  the  prosecuting 
appellee. 

Counsel  for  appellant  insist  that  the  introduction  of  the 
record  showing  the  acquittal  of  appellee  was  error,  citing 
Skidmore  v.  Bricker,  77  111.  164. 

There  was  no  general  objection  made  at  the  trial  to  the 
introduction  of  the  record  of  acquittal.  The  objections 
were  technical,  namely,  that  the  record  was  not  complete. 

We  construe  the  decision  in  the  case  above  cited  to  be, 
that  the  record  of  acquittal  is  only  competent  to  show  the 
termination  of  the  prosecution,  and  that  no  inference  of 
'^  want  of  probable  cause"  can  be  drawn  from  it,  and  that 
its  general  admission  without  limitation  is  error. 

'^The  acquittal  of  a  defendant  upon  the  trial  of  a  criminal 
charge  affords  no  evidence  that  such  charge  was  preferred 
without  probable  cause."  Text.  Am.  &  Eng.  Ency.  Law, 
Vol.  14-65;  Griffin  v.  Chubb,  7  Texas,  614;  Heldt  v.  Web- 
ster, 60  Texas,  207. 

"  To  presume  that  every  person  who  has  been  acquitted 
by  a  verdict  was  prosecuted  maliciously,  would  not  only  be 
unreasonable  and  false,  but  subversive  of  justice.  *  *  * 
Such  a  consequence  could  not  be  admitted  as  the  law  of 
the  land,  and  hence  the  verdict  of  acquittal  is  no  evidence  of 
malice  or  of  the  want  of  probable  cause  for  the  prosecu- 
tion."    Garrard  v.  Willet,  4  J.  J.  Marshall  (Ky.),  630. 
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The  effect  that  a  verdict  of  acqaittal  is  liable  to  have  upon 
a  jury,  when  read  without  limitation,  was  doubtless  the 
reason  for  the  decision  in  Skidmore  v.  Bricker,  77  III.  164. 

It  is  urged  that  the  first,  second  and  fourth  instructions 
as  given  for  appellee  are  bad  in  not  defining  probable 
cause.  ^^  Probable  cause  may  be  said  to  be  a  mixed  ques- 
tion of  law  and  fact.  After  the  facts  are  given  in  evidence, 
it  is  for  the  court  to  say,  in  its  instructions  to  the  jur^', 
whether  or  not  they  make  up  probable  cause."  Israel  v. 
Brooks,  23  111.  575. 

'*'  Whether  the  facts  proven  in  an  action  constitute  prob- 
able cause  for  commencing  a  criminal  proceeding  against  a 
party  charged  has  always  been  regarded  as  a  question  of 
law."  Angelo  v.  Faul,  85  111.  106;  Wade  v.  Walden,  23 
111.  425. 

Such  being  the  law,  the  court  should  have  so  defined 
probable  cause  or  instructed  the  jury  as  to  what  facts  or 
circumstance,  if  proven,  constitute  probable  cause,  as  to 
have  enabled  the  jury  to  apply  the  law  to  the  facts.  As 
instructed  they  were  left  without  guidance  to  pass  upon 
questions  of  both  law  and  fact. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
case  remanded. 


East  St.  Louis  Connecting  Ry.  Go.  v.  Calvin  Beames. 

1 .  YKBjyicrB—MUappreheTision,  Passion  and  Prejudice.  —Where  there 
is  evidence  to  sustain  a  verdict,  if  the  jury  believe  the  witnesses,  and  it 
has  the  sanction  of  the  trial  judge  upon  an  application  for  a  new  trial, 
the  AppeUate  Court  is  not  prepared  to  say  that  it  was  the  result  of 
misapprehension,  passion  and  prejudice. 

2.  rLEkDiVQ— Different  Qrounds  of  Recovery. — A  plaintiff  may  aver 
in  his  declaration  as  many  grounds  of  recovery  as  he  sees  proper,  but  it 
is  not  necessary  to  prove  all  that  is  alleged;  it  is  sufficient  to  prove  enough 
of  the  negligence  charged  to  make  out  a  case. 

8.  Spbcial  ¥nxumQ/&—When  Not  Inconsistent  tcith  the  General  Ver- 
dict,— Under  a  declaration  alleging  that  the  defendant  **  negligently  and 
wantonly  "  caused  the  injury,  a  general  verdict  upon  proof  of  negligence 
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alone  is  not  inconsistent  with  a  special  finding  that  the  defendant  did 
not  **  wiUfaHy  or  wantonly  injure  the  plaintiff." 

4.  Sake— jDup/iciY|f. — ^A  declaration  averring  two  causes  of  action  in 
one  count  may  be  bad  on  demurrer  for  duplicity,  but  when  the  general 
i^sue  is  plead,  the  plaintiff  is  entitled  to  prove  either  cause  of  action 
alleged. 

5.  Master  and  QKSVAsn^Soope  of  Liability. — A  master  is  responsi- 
ble for  the  acts  of  his  servant  when  done  within  the  scope  of  his  author- 
ity, but  if  the  act  is  done  while  the  servant  is  at  liberty  from  his  service 
and  is  pursuing  his  own  needs  exclusively,  it  is  otherwise. 

6.  Hamk— Liability  for  the  Acts  of  the  Sertxint,— When  the  servant  is 
allowed  by  his  master  to  combine  his  own  business  with  that  of  his  mas- 
ter, or  even  to  attend  to  both  ac  substantially  the  same  time,  no  mere  in- 
quiry will  be  made  as  to  which  business  the  servant  was  actually  engaged 
in  when  a  third  person  is  injured  by  his  negligence,  but  the  master  will 
be  held  responsible,  unless  it  clearly  appears  that  the  servant  could  not 
have  been  directly  or  indirectly  serving  his  master  in  the  act,  the  negli- 
gent performance  of  which  caused  the  injury. 

7.  Words  and  Phrases — Locomotive  is  a  Car. — A  locomotive  is  a  car 
within  the  meaning  of  an  ordinance  regulating  the  speed  of  railroad 
trains  within  the  limits  of  a  city. 

8.  DAiiAOES—Sixty-Five  Hundred  Dollars  Held  Not  Excessive.— 
Plaintiff  was  struck  and  run  over  by  a  locomotive  and  his  left  leg  severed 
from  his  body,  his  back  was  dislocated,  causing  spinal  affection,  etc. 
Held,  that  $6,500  was  not  excessive. 

Trespass  os  the  Case,  for  personal  injuries.  Appeal  fh>m  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wildkrman,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opin- 
ion filed  March  1,  1808. 

Charles  W.  Thomas,  attorney  for  appellant. 

A  master  is  not  liable  for  the  act  of  his  servant  unless  it 
was  done  for  the  purpose  and  as  a  means  of  doing  what  the 
servant  was  employed  to  do.  An  act  done  by  a  servant 
while  engaged  in  his  master's  work,  but  not  done  as  a  means 
for  the  purpose  of  performing  the  work,  is  not  deemed  to 
be  the  work  of  the  master.  If  a  servant  deviates  or  departs 
from  his  employment  and  engages  in  affairs  of  his  own  the 
master  is  not  liable.  Monographic  Notes  to  Goodloe  v. 
Memphis,  etc.,  B.  B.  Oo.,  54  Am.  St.  Bep.  71  et  aeq. 

So  a  railroad  company  was  held  not  answerable  for  stock 
killed  by  one  of  its  locomotives  in  use  at  thd  time  by  a  serv- 
ant of  the  company  for  his  own  purpose  and  outside  the 
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line  of  his  service.  Cousins  v.  Hannibal,  etc-i  R.  R.  Co.,  66 
Mo.  572. 

And  when  a  railroad  station  a^^ent  was  charo^ed  with  the 
duty  of  exploding  torpedoes  for  the  purpose  of  signaling 
trains,  the  railroad  company  was  held  not  to  be  liable  for 
injuries  inflicted  upon  a  bystander  when  the  agent  exploded 
the  torpedoes  for  his  own  amusement.  Smith  -v.  New  York 
C.  &  H.  R.  R.  R.  Co.,  78  Hun,  524. 

The  master  is  not  answerable  for  the  act  or  neglect  of  his 
servant,  when  doing  something  the  master  has  not  ordered 
done,  if  he  has  not  authorized  the  servant  to  exercise  a  dis- 
cretion in  determining  what  to  do.  Notes  to  Goodloe  v. 
Memphis,  etc.,  R.  R.  Co.,  54  Am.  St.  Rep.  80. 

M.  Millard  and  F.  C.  Smith,  attorneys  for  appellee;  James 
M.  Dill,  of  counsel. 

A  master  is  responsible  for  the  acts  of  his  servant  when 
done  within  the  scope  of  his  authority,  actual  or  apparent, 
and  this  is  so  notwithstanding  there  may  be  private  instruc- 
tions which  are  intended  to  limit  his  implied  powers.  The 
scope  of  their  employment  is  what  it  appears  to  be  to  third 
persons.     Lake  Shore  &  M.  S.  v.  Brown,  123  HI.  162. 

As  to  the  contention  that  the  plaintiflF  can  not  recover 
without  showing  the  injury  was  wantonly  inflicted  we  refer 
to  the  following  as  a  sufficient  answer:  Illinois  Steel  Co. 
V.  Schymanowski,  162  111.  458;  New  York  C.  &  St.  L.  R. 
R.  Co.  V.  Blumenthal,  160  111.  40;  Weber  Wagon  Co.  v.  Kehl, 
139  111.  656;  City  of  Rock  Island  v.  Cuinely,  126  111.  408; 
Roth  V.  Eppy,  80  111.  283. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
Court. 

The  declaration  avero  that  the  appellant  was  operating  a 
railroad  in  the  city  of  East  St.  Louis,  and  that  an  ordinance 
in  the  city  required  all  freight  locomotives  and  cars  to  be 
ran  at  a  speed  not  to  exceed  six  miles  an  hour,  and  that  the 
bell  should  be  ringing  constantly  while  running  on  any 
track  within  the  city  limits;  that  plaintiff  was  passing  over 
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Front  street  in  the  said  city,  with  due  care  and  diligence, 
and  that  defendant,  without  ringing  the  bell  or  sounding 
the  whistle,  negligently  and  wantonly  ran  and  drove  said 
locomotive  against  plaintiff  with  great  force,  at  a  high  and 
dangerous  rate  of  speed,  to  wit,  twenty  miles  an  hour,  by 
means  of  which  plaintiff  was  struck  and  run  over  by  the 
locomotive,  and  his  left  leg  severed  from  his  body.  It  avers 
that  he  was  also  thereby  injured  in  his  head,  spine  and  back 
and  other  parts  of  his  body;  that  the  injuries  are  permanent; 
t'lat  he  was  unable  to  attend  to  his  vocation,  and  incurred 
great  expense,  to  wit,  $500,  to  his  damage  of  $15,000. 
Defendant  pleaded  the  general  issue.  Judgment  was  re- 
covered for  $6,500. 

The  accident  occurred  on  Front  street  in  East  St.  Louis. 
This  street  is  sixtv  feet  wide  and  runs  north  and  south.  On 
the  east  side  of  the  street  there  is  a  sidewalk  ten  feet  wide. 
West  of  this  sidewalk  there  is  a  paved  strip  thirty  feet 
wide,  bounded  on  each  side  by  curbing.  West  of  this  paved 
strip  is  an  unpaved  portion  upon  which  there  is  one  track 
and  the  east  rail  of  another  track  of  appellant's  road.  The 
west  rail  of  this  second  track  is  within  six  inches  of  the  west 
line  of  the  street.  The  distance  between  these  two  tracks 
is  eight  feet  and  ten  inches.  Appellee  ran  a  boarding-house, 
and  was  in  the  habit  of  taking  dinner  to  Hart,  one  of  his 
boarders  who  was  employed  on  one  of  appellant's  engines. 
On  the  13th  of  November,  1S95,  a  rainy  day  with  a  strong 
wind,  appellee,  hunting  for  Hart  to  give  him  his  dinner,  and 
not  knowing  exactly  where  he  was,  crossed  over  the  paved 
part  of  Front  street,  first  walked  south  and  then  turned  and 
walked  north,  between  the  two  tracks,  looking  for  the  engine 
where  Hart  was  to  be  found.  Appellant's  road  is  a  termi- 
nal road  ov^r  which  switch. engines,  with  and  without  cars, 
are  frequently  passing.  As  appellee  walked  north,  a  switch 
engine,  on  which  were  five  of  appellant's  employes  on  their 
way  to  dinner,  came  north  on  the  west  track  behind  appel- 
lee and  struck  him  as  he  walked  between  the  tracks,  or  just 
as  be  turned  to  the  west  track,  the  evidence  conflictiug  on 
this  point. 
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The  conflict  of  testimony,  both  as  to  rate  of  speed  and  as 
to  ringing  of  the  bell  is  sharp,  and  can  not  be  explained.  It 
is  plain  that  the  appellee  was  not  a  trespasser,  the  accident 
occurring  on  a  street  of  the  city.  The  engineer  and  fireman 
of  the  engine  that  struck  appellee  were  examined  as  witnesses, 
but,  singularly,  neither  of  them  was  asked  or  testified  as  to 
the  speed  of  the  engine.  The  switching  crew,  consisting  of 
the  fireman  and  two  helpers  were  riding  on  the  engine  on 
their  way  to  dinner.  They  testified  that  its  speed  was  not 
over  five  miles  an  hour.  Rowland,  one  of  the  crew,  upon 
croes^xamihation,  said :  "  It  might  have  been  going  as  fast 
as  a  slow  hor^e  could  run."  Sweeney,  the  fireman,  testified 
that  ^^  A  speed  of  five  or  six  miles  an  hour  could  not  throw 
anybody  in  the  air."  Shea.,  the  yardmaster,  was  four  hun- 
dred feet  north  of  the  engine,  looking  at  it  as  it  came  towanl 
him.  He  testified  that  the  speed  was  not  over  five  miles  an 
hour,  but  it  is  evident  that  his  position  was  not  the  best  for 
estimating  its  speed. 

For  appellee,  Kobison,  located  nearly  opposite  the  place 
where  the  accident  occurred,  states  the  speed  at  about  forty 
miles  an  hour;  that  he  '^  happened  to  be  looking  right  at  the 
place  when  the  accident  happened.  Just  as  they  hit  the 
man,  I  heard  somebody  shout  from  the  engine,  ^Look 
out,'  and  at  that  time  I  looked  and  saw  the  fellow  up  in 
the  air." 

He  also  testifies  that  the  bell  was  not  ringing,  and  thsit 
he  spoke  of  it  immediately  after  the  accident.  He  cor- 
roborates Hart  and  appellee  in  their  statements  as  to  cir- 
cumstances prior  to  the  injury,  indicating  that  he  saw  and 
remembered  what  occurred.  Mrs.  Corcoran  testifies  that 
"  There  was  no  bell  rung  or  whistle  sounded,"  and  that  the 
engine  ^'  was  running  faster  than  a  horse  could  run." 

The  jury  saw  the  witnesses  in  the  stand,  heard  them  tes- 
tify and  found  for  appellee.  There  is  evidence  to  sustain 
the  verdict  if  his  witnesses  told  the  truth.  The  jury  believe 
that  they  did.  The  verdict  too,  has  the  sanction  of  the  trial 
judge  who  passed  upon  the  application  for  a  new  trial. 
Under  these  circumstances,  we  are  not  prepared  to  say  that 
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the  verdict  was  a  result  of  misapprehension,  passion  or 
prejudice. 

Appellant  urges  that  as  the  declaration  avers  that  the 
defendant  wantonly  ran  and  drove  its  Locomotive,  etc.,  and 
as  the  jury  in  a  special  finding  said  that  the  defendant  did 
not  willfully  or  wantonly  injure  appellee,  that  the  general 
verdict  is  controlled  by  the  special  finding. 

We  think  not.  The  declaration  avers  that  defendant 
**  negligently  and  wantonly,"  etc. 

If  appellant  ^^  negligently,"  etc.,  as  alleged  in  declaration, 
caused  the  injury,  it  is  liable  although  not  caused  wantonl3\ 
^^  The  plaintiff  may  aver  in  his  declaration  as  many  grounds 
of  recovery  as  he  sees  proper  but  it  is  not  necessary  to  prove 
all  that  is  alleged.  It  is  sufficient  to  prove  enough  of  the 
n^ligence  charged  to  make  out  a  case."  Illinois  Steel  Co. 
V.  Schymanowski,  102  111.  458. 

A  declaration  averring  two  causes  of  action  in  one  count 
may  be  bad  on  demurrer  for  duplicity.  But  when  the  gen- 
eral issue  is  pleaded,  the  plaintiff  is  entitled  to  prove  either 
cause  of  action  alleged. 

It  is  also  urged  that  as  appellant's  employes  were  on  the 
engine,  going  to  their  dinner,  that  they  were  at  the  time 
using  appellant's  engine  for  a  private  purpose,  and  were  not 
engaged  upon  their  master's  business.  Chicago,  B.  &  Q. 
R.  R  Co.  V.  Magee,  60  111.  629. 

This  point  is  not  well  taken.  They  were  in  charge  of  the 
engine,  operating  it  upon  appellant's  road  by  virtue  of  their 
employment  as  servants  of  appellant.  If  they  had  not  been 
it  is  fair  to  say  that  they  would  not  have  used  the  engine 
for  this  purpose.  They  would  have  had  no  control  over  it 
or  opportunity  to  use  it.  A  master  is  responsible  for  the 
acts  of  his  servants  when  done  within  the  scope  of  his 
authority. 

No  outsider  seeing  the  engine  moving  along  the  track 
could  have  told  whether  it  was  going  for  a  train  of  cars  or 
to  a  stand  for  the  dinner  hour.  Nor  is  there  any  testimony 
to  indicate  that  it  was  not  a  part  of  the  service  of  appellant 
to  use  the  engine  to  which  the  crew  was  attached  to  take 
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the  crew  to  their  meals,  in  order  that  they  might  sooner 
return  to  their  work.  Lake  S.  &  M.  S.  R.  R.  Co.  v.  Brown, 
123  111.  162. 

"  If  the  act  is  done  while  the  servant  is  at  liberty  from  his 
service,  and  is  pursuing  his  own  needs  exclusively,  there  can 
be  no  question  of  the  master's  freedom  of  all  responsibility, 
even  though  the  injury  could  not  have  been  committed 
without  the  facilities  afforded  to  the  servant  by  his  relation 
to  his  master.  On  the  other  hand,  when  the  servant  is 
allowed  by  his  master  to  combine  his  own  business  with  that 
of  the  master,  or  even  to  attend  to  both  at  substantially 
the  same  time,  no  mere  inquiry  will  be  made  as  to  which 
business  the  servant  was  actually  engaged  in  when  a  third 
person  was  injured  by  his  negligence,  but  the  master  will  be 
held  responsible  unless  it  clearly  appears  the  servant  could 
not  have  been  directly  or  indirectly  serving  his  master  in  the 
act,  the  negligent  performance  of  which  caused  the  injury." 
Shearman  and  Red.  on  Neg.,  Sec.  147. 

There  was  no  error  in  admitting  the  ordinance  regulating 
the  rate  of  speed  of  a  passenger  train  or  car  within  the 
limits  of  the  city.  The  Supreme  Court  in  East  St.  Lonis 
Con.  Ry.  Co.  v.  O'Hara,  160  111.  580,  has  clearly  decided 
that  a  locomotive  is  a  ''  car,"  under  the  meaning  of  this 
ordinance. 

It  is  also  urged  that  the  damages  are  excessive. 

Appellee  testifies,  *'  I  was  there  (in  the  hospital)  about 
fifteen  weeks.  I  paid  five  dollars  a  week  for  medicine  and 
attendance.  I  don't  know  exactly  what  they  charged  for 
cutting  off  my  leg.  I  received  good  care  and  attention  by 
skilled  nurses.  Dr.  De  Hass  was  my  surgeon.  I  had  dislo- 
cation of  the  back,  which  caused  spinal  affection,  and  for  a 
time  they  did  not  hope  to  save  my  life.  I  have  suffered  a 
great  deal  of  pain.  I  am  injured  from  my  hip  down,  and 
my  leg  is  very  weak." 

This  is  all  the  testimony  in  reference  to  injuries.  Assum- 
ing it  to  be  true,  we  can  not  say  that  the  damages  are 
excessive. 

The  judgment  is  affirmed. 
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Began. 

1.  Verdicts — When  Not  to  be  Disturbed, — ^When  a  jury  has  been 
fully  instructed  upon  the  theory  of  the  unsuccessful  party,  and  there  is 
evidence  upon  which  it  might  have  found  either  way,  this  court  will 
not  reverse  the  judgment  on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed 
March  1, 1806. 

G.  A.  KoERNEB  and  Yictob  K.  Koebner,  attorneys  for 
appellant. 

Jbssb  M.  Fbbbls  and  Wh.  P.  Launtz,  attorneys  for 
appellee. 

Mb.  Justice   Bigelow   delivered  the  opinion  of   the 

COUBT. 

This  is  an  appeal  from  a  judgment  for  damages,  recovered 
by  appellee  against  appellant,  in  the  City  Court  of  East  8t 
Louis,  in  an  action  on  the  case,  for  the  alleged  negligence 
of  appellant  in  backing  its  locomotive  engine,  at  an  unlaw- 
ful and  dangerous  rate  of  speed  in  the  night-time,  without 
any  headlight  burning,  and  without  ringing  the  bell  or 
sounding  the  whistle,  against  appellee's  wagon,  in  which 
appellee  was  riding,  and,  in  the  exercise  of  ordinary  care, 
was  crossing  the  railroad  track  at  a  public  highway  crossing 
known  as  "Brooklyn  Crossing,"  whereby  appellee's  wagon 
was  damaged  and  appellee  was  thrown  out  of  the  wagon 
and  received  severe  personal  injuries. 

It  appears  that  the  case  has  been  three  times  tried,  which 
probably  accounts,  in  a  measure,  for  the  fact  that  no  com- 
plaint is  made  that  the  court  admitted  improper  testimony 
to  go  to  the  jury,  or  excluded  proper  testimony  from  them, 
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or  that  the  court  committed  any  error  in  instructing  the 

The  only  complaint  made,  and  the  only  reasons  urp^ed  by 
appellant  for  a  reversal  of  the  judgment  are,  that  the  ver- 
dict is  against  the  weight  of  the  evidence,  and  that  the  dam- 
ages are  excessive. 

It  must  by  admitted  that  a  cursory  glance  at  the  evi- 
dence, as  it  appears  written  out,  leaves  the  impression  that 
the  verdict  for  $1,500  was  unjustified,  and  so  the  court 
below  evidently  viewed  the  matter,  or  it  would  not  have 
required  the  plaintiff  to  remit  $500  of  it. 

There  is  a  sharp  conflict  in  the  testimony  of  the  witnesses 
as  to  whose  fault  it  was  that  caused  the  accident,  and  but 
little  as  to  the  fact  that  appellee  was  seriously  injured.  If 
appellee  and  several  of  his  witnesses  are  to  be  believed, 
appellant  was  guilty  of  the  negligence  complained  of,  and 
appellee  testifies  that  before  attempting  to  cross  the  track, 
he  stopped  his  horse  and  looked  to  see  if  a  train  was  coming, 
but  saw  none,  and  saw  no  headlight,  and  heard  no  bell  or 
noise  of  a  train,  and  then  started  across. 

All  of  the  witnesses  who  testify  on  the  subject  say  it  was 
nearly  or  quite  dark  when  the  accident  occurred.  On  the 
other  hand  the  testimony  of  appellant's  witnesses  strongly 
tends  to  show  that  it  was  the  fault  of  appellee  entirely  that 
he  was  injured. 

Evidently  the  crossing,  on  account  of  a  number  of  railroad 
tracks  being  there,  was  more  than  ordinarily  dangerous, 
and  so  appellant  and  appellee  were  both  required  to  exer- 
cise greater  care  in  approaching  it  than  if  it  bad  been  but 
the  crossing  of  a  single  track. 

The  jury  seem  to  have  been  fully  instructed  on  defend- 
ant's theory  of  the  case,  at  least  to  the  verge  of  the  law,  and 
there  being  evidence  from  which  the  jury  might  have  found 
either  way,  we  do  not  feel  justified  in  reversing  the  judg- 
ment on  the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence,  especially  since  the  remittitur  required .  by 
the  court  below,  as  a  condition  of  judgment  for  $1,000, 
instead  of  the  amount  found  by  the  jury. 
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That  appellee  was  seriously  and  probably  permanently 
injured,  can  scarcely  be  doubted  from  the  evidence,  and 
including  his  physician's  bill  and  actual  loss  of  time  (leaving 
oat  his  wagon  entirely),  $1,000  damages  does  not  appear  to 
us  e^^cessive,  and  we  can  not,  for  that  reason,  reverse  the 
judgment  of  the  court  below,  and  accordingly  it  is  af- 
firmed. 
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John  M.  Sean  t.  West  Chicago  Street  Railroad  Co. 

1.  TsLAia—Taking  a  Case  from  the  Jury, — ^If  the  evidence  with  all 
the  legitimate  inferenoee  which  may  be  deduced  from  it.  tends  to  sup- 
port the  piaintiff*8  case,  the  case  can  not  legally  be  taken  from  the  jury. 

2.  Same— JFVncf unw  of  Judge  and  Jury  Defined,  — When  the  evidence 
is  conflicting  the  question  as  to  what  is  credible  is  for  the  jury,  and  it 
is  not  within  the  province  of  the  judge  to  weigh  tiie  evidence  and  ascer- 
tain where  the  preponderance  is.  His  function  is  strictly  limited  to  de- 
termining whetiier  there  is  (x:  is  not  evidence  legally  tending  to  prove 
the  fact  or  facts  affirmed. 

8.  Nbougbncb— Failure  of  Paeeenger  on  Street  Car  to  Hold  to  Plat- 
form  Bar, — It  is  not  negligence  per  se  for  a  passenger  ridiuK  on  the 
platform  of  a  street  car  to  omit  to  avail  himself  of  the  platform  bar,  to 
prevent  falling  off. 

4.  Instructions— ^%ottW  be  in  Writing, — ^When  a  peremptory  in- 
struction is  given  to  find  for  one  of  the  parties,  it  is  the  better  practice 
to  put  the  instruction  in  writing. 

5.  BiLi^  OF  ExoEFnoNS— ^ecf  of  Omission  of  Date  and  Formal 
Conclusion, — A  bill  of  exceptions  was  signed  and  sealed  by  the  judge 
who  presided  at  the  trial  and  was  filed  within  the  time  limited  by  the 
court,  but  it  did  not  appear  when  it  was  signed,  and  it  had  no  formal 
conclusion.  Held,  that  it  must  be  presumed  that  it  was  signed  before 
filed,  and  that  as  it  purported  to  be  a  bill  of  exceptions  the  omission  of 
a  formal  conclusion,  although  not  good  practice,  did  not  invalidate  it. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Caait  of  Cook  County;  the  Hon.  Richard  S.  Tuthiix,  Judge,  presiding. 

(38) 
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H?ard  in  this  court  at  the  October  term,  1897.    Reversed  and  remanded. 
Opinion  filed  January  27,  1898. 

John  F.  Waters,  attorney  for  plaintiflf  in  error. 

Alexander  Sullivan,  attorney  for  defendant  in  error; 
£.  J.  McArdle,  of  counsel. 

Mb.  Presidino  Justioe  Adams  delivered  the  opinion  of 
THE  Court. 

This  was  case  by  plaintiff  in  error  against  defendant  in 
error  to  recover  damages  for  personal  injuries  alleged  to 
have  been  occasioned  by  the  negligence  of  the  defendant. 

The  court,  at  the  close  of  the  defendant's  evidence,  orally 
directed  the  jury  to  find  for  the  defendant,  which  they  did, 
and  judgment  was  entered  on  the  verdict.  It  is  assigned  as 
error  that  the  court  erred  in  directing  a  verdict  for  defend- 
ant, and  also  erred  in  giving  such  direction  orally,  instead  of 
by  written  instruction. 

Waiving,  for  the  present,  consideration  of  the  manner  in 
which  the  direction  was  given,  the  question  whether  or  not 
the  court  erred  in  directing  a  verdict  for  the  defendant, 
depends  on  whether  or  not  there  was  evidence  tending  to 
support  the  plaintiff's  case,  as  stated  in  his  declaration.  The 
declaration,  after  averring  that  the  defendant  owned  and 
operated  a  railroad  on  Center  avenue  and  Twenty-first 
street,  in  the  city  of  Chicago,  and  received  the  plaintiff  as  a 
passenger  on  one  of  its  cars,  proceeds  as  follows : 

'^  That  while  he  was  such  passenger  on  one  of  defendant's 
east-bound  cars  at  a  point  on  Twenty-first  street  between 
Lincoln  and  Wood  streets  in  said  city,  and  was  in  the  exer- 
cise of  all  due  care  and  caution,  standing  upon  the  platform 
of  said  car,  the  driver — defendant's  servant — in  charge  of 
said  car,  while  striking  or  attempting  to  strike  the  horses 
attached  to  said  car,  carelessly  and  negligently  hit  plaintiff 
in  the  face,  causing  him  to  lose  his  balance;  and  carelessly 
and  negligently  struck  the  horses  attached  to  said  car, 
thereby  then  and  there  causing  said  car  to  be  suddenly  and 
violently  jerked,  whereby  plaintiff  was  thrown  off  from  said 
car  to  and  upon  the  ground  there,  under  said  car,  the  wheels 
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of  which  ran  over  the  right  foot,  ankle  and  leg  of  plaintiff, 
severely  crushing,  bruising,  fracturing  and  mangling  the 
same,  and  plaintifiTs  head  was  severely  and  dangerously 
cut,  bruised,  wounded  and  injured,  and  plaintiff  was  other- 
wise severely  and  dangerously*  cut,  bruised,  wounded  and 
injured,"  etc. 

The  plaintiff  testified  in  chief :  "  Live  at  603  Blue  Island 
avenue;  at  the  time  injury  was  inflicted  I  lived  at  691  West 
Twenty-first  street;  accident  happened  at  5:45  in  the  even- 
ing; I  was  going  back  to  the  engine  company  quarters;  was 
due  there  at  six  o'clock;  was  going  from  a  friend's  house, 
who  lived  at  Twenty-second  and  Robey  streets;  I  got  on 
the  car  in  the  middle  of  the  block,  between  Bobey  and  Lin- 
coln; I  got  on  the  Twenty-first  street  car.  It  was  a  closed 
car  I  got  on;  it  had  two  horses  attached  to  it;  it  was 
December  12,  1892 — Sunday — in  the  evening;  the  car  was 
going  east;  I  got  on  the  car  in  the  middle  of  the  block, 
between  Eobey  and  Lincoln,  on  the  right-hand  side  of  the 
car,  going  east;  I  was  smoking  a  cigar  at  the  time;  I 
jumped  on  the  right-hand  side  of  the  platform;  I  stepped 
over  on  the  left-hand  side  and  rode  one  block  and  to  the 
middle  of  the  next  block,  where  I  was  thrown  off;  I  had  a 
cigar  in  my  mouth  like  this  (indicating);  I  pulled  out  my 
watch  and  says, '  What  time  are  you  due  at  Center  avenue  ? ' 
because  the  car  was  going  a  little  slow  at  the  time;  it  was 
not  going  as  fast  as  I  thought  it  ought  to  go,  and  the 
answer  I  got  was,  I  got  struck  in  the  face  from  the  lines, 
knocking  the  cigar  out  of  my  mouth  and  the  sparks  flew; 
I  turned  round  like  that  (indicating),  and  the  horses  gave  a 
sudden  jerk  and  the  jolt  of  the  car  threw  me  off,  and  the 
wheels  crushed  my  foot.'' 

On  cross-examination  he  testified  as  follows:  '^The 
horses  were  going  slow — kind  of  a  trot;  I  thought  maybe 
the  man  was  slowing  up  that  was  driving.  I  did  not  tell  him 
to  drive  fast  there,  but  simply  asked  him  what  time  the  car 
was  due  down  there;  he  did  not  answer;  he  used  the  lines 
just  after  I  asked  the  question;  he  had  the  lines  in  the  left 
hand;  his  right  hand  on  the  brake;  he  used  the  lines,  as  I 
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say,  with  the  left  hand;  they  struck  me  as  he  threw  them 
over  his  left  shoulder  in  whipping  up  the  horses.  I  was 
standing  right  behind  and  got  it  in  the  face.  I  was  wear- 
ing a  regular  fireman's  hat,  that  has  a  visor  standing  out  in 
front  an  inch  and  a  half,  possibly  two  inches  wide.  I  have 
the  cap  home;  would  have  brought  it  if  I  had  thought  you 
wanted  it.  The  lines  came  sideways  over  my  face;  they 
flapped  around  as  he  threw  them  over  his  shoulder;  they 
came  from  the  side  just  enough  to  strike  me  in  the  face 
without  hitting  my  hat  at  all,  striking  me  on  the  nose. 
The  driver  was  on  the  south  side  of  me,  so  the  lines  came 
from  the  south.  I  dodged  to  the  left  of  him  toward  the 
outside  of  the  car;  the  sparks  flew  in  my  face  The  only  rea- 
son why  I  should  dodge  to  the  side  of  him  was  that  I  had 
more  room  that  way,  and  because  they  came  from  the  direc- 
tion where  he  was.  I  don't  exactly  know  bow  much  space 
was  between  the  door  and  back  of  him  where  he  was  sitting; 
but  I  could  walk  through  there,  and  did  walk  through 
before  I  got  to  the  north  side  of  the  platform.  As  I  dodged 
toward  the  left  the  horses  started  and  gave  a  jump  and  the 
jolt  of  the  car  and  sudden  cracking  of  the  lines  threw  me 
around  and  off;  it  was  the  sudden  starting  of  the  car  and 
the  lines  that  threw  me  off.  I  should  not  have  been  thrown 
if  I  hadn't  got  struck." 

It  was  admitted  by  counsel  for  defendant  that  the  defend- 
ant owned  and  operated  the  car  in  question.  William  Boss, 
a  witness  for  the  defendant,  testified  that  he  saw  the  plaint- 
iff fall  from  the  car.  There  was  ample  evidence  that  he 
was  injured  as  averred  in  the  declaration. 

The  rule,  as  before  stated,  is  that  if  the  evidence,  with 
all  the  legitimate  inferences  which  may  be  deduced  from 
it,  tends  to  support  the  plaintiff's  case,  the  case  can  not 
l<^lly  be  taken  from  the  jury.  Chicago  &  N.  W.  Ky.  Co. 
V.  Dpnleavy,  129  111.  132;  Pullman  Pal.  Car  Co.  v.  Laack, 
143  111.  252;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards,  152 
III  72;  Wenona  Coal  Co.  v.  Holmqnist,  152  111.  581;  Jansen 
V.  Siddal,  41  111.  App.  279. 

When  the  evidence  is  conflicting,  the  question  as  to  which 
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is  credible,  is  one  for  the  jury.  "  It  is  not  within  the  prov- 
ince of  the  judp^e  to  weigh  the  evidence  and  ascertain  where 
the  preponderance  is.  His  function  is  strictly  limited  to 
determining  whether  there  is  or  is  not  evidence  legally 
tending  to  prove  the  fact  or  facts  affirmed."  Wenona  Coal 
Co.  v.  Holmquist,  8iip7*a. 

We  think  it  clear  that  the  evidence  of  the  plaintiff,  if 
credited,  tended  to  prove  his  case  as  stated  in  the  declara- 
tion. 

It  appears  from  the  bill  of  exceptions  that  the  court  held 
that  plaintiff  was  guilty  of  contributory  negligence  in  not 
holding  on  to  the  rods  of  the  platform.  In  Ginna  v.  Second 
Ave.  R.  R.  Co.,  67  N.  Y.  596,  the  court  held  that  it  is  not 
i^^glig^J^ce  per  ae  for  a  passenger  riding  on  the  platform  of 
a  street  car  to  omit  to  avail  himself  of  the  platform  bar,  to 
prevent  falling  off. 

When  a  peremptory  instruction  is  given  to  find  for  one 
of  the  parties,  it  is  the  better  practice  to  give  a  written 
instruction.     Wenona  Coal  Co.  v.  Holmquist,  sujyra. 

Appellee's  counsel  insists  that  there  is  no  bill  of  excep- 
tions, and  that  it  does  not  appear  from  the  instrument  pur- 
porting to  be  such,  when  it  was  signed,  etc.  The  bill  of 
exceptions  is  signed  and  sealed  by  the  judge  who  presided 
at  the  trial,  and  it  was  filed  within  the  time  limited  by  the 
court.  It  does  not  appear  when  the  judge  signed  it,  but  it 
must  be  presumed  that  it  was  signed  before  it  was  filed.  It 
has  no  formul  conclusion,  such  as  is  usual,  but  it  purports  to 
be  a  bill  of  exceptions,  and  the  omission  of  a  formal  conclu- 
sion, although  not  good  practice,  does  not,  in  our  opinion, 
invalidate  it. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Eqnitable  Life  Assurance  Society  of  tlie  United  States  r. 

Barbara  Frommhold. 

1.  Corporations— i\)««r  o/,  Outside  of  State  Oranting  Charter,— 
There  is  no  legal  obligation  on  any  State  to  permit  a  foreign  corporation 
to  transact  business  within  its  limits,  and  when  permission  is  granted 
BO  to  do,  whether  by  tacit  consent  of  the  State  or  by  virtue  of  an  express 
statute,  the  basis  of  the  permission  is  interstate  comity;  and  for  the  State 
to  permit  a  foreign  insurance  company  to  declare  a  forfeiture  of  a 
policy  of  insurance  in  a  manner  prohibited  by  the  law  of  the  State  of  its 
creation  and  to  the  prejudice  of  a  citizen  of  this  State,  is  not  required  by 
any  consideration  of  interstate  comity,  and  such  a  forfeiture  will  not  be 
enforced. 

2.  Contracts — Ptacc  o/.— Where  an  application  for  insurance  was 
forwarded  to  New  York  and  there  accepted,  and  the  policy  was  there 
issued  and  returned  to  this  State  for  delivery,  and  the  premiums  and  tlie 
amount  insured  were,  by  the  policy,  expressly  made  payable  in  New 
York,  authorities  are  not  wanting  in  support  of  the  proposition  that 
New  York  is  to  be  regarded  as  the  place  of  the  contract. 

8.  Evidence— Of  the  Reception  of  a  Le^^cr.— Evidence  of  the  mail- 
ing of  a  letter  properly  addressed  and  stamped  to  a  person  known  to  be 
d:)ing  business  in  a  place  where  there  is  established  a  regular  delivery  of 
letters,  is  prima  facie  proof  of  the  reception  of  the  letter  by  the  person 
to  whom  it  was  addressed. 

4.  Same— Cy  the  Delivery  of  a  Letter— What  is  Necessary,— The 
placing  in  the  mail  of  an  envelope  properly  stamped,  is  not  even  pre- 
sumptive evidence  of  the  delivery  of  the  same,  unless  it  was  properly 
addressed,  and  if  the  evidence  shows  that  a  notice  was  placed  in  an 
envelope  properly  stamped  and  mailed,  unless  the  evidence  further 
shows  that  the  envelope  was  properly  addressed  to  the  person  for  whom 
it  was  intended,  such  evidence  should  be  wholly  disregarded. 

5.  CoNFUCT  OF  Laws— 27ie  Law  of  the  Forum  Governs  as  to  Evi- 
dence.— A.  section  of  a  statute  which  merely  prescribes  a  rule  of  evi- 
dence can  have  no  force  outside  of  the  State  adopting  it,  as  the  law  of 
the  forum  governs  as  to  pleading  and  evidence. 

Assmnpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  February  14,  1898. 

Otis  JBL  Waldo,  attorney  for  appellant. 

W  ARwicK  A.  Shaw,  attorney  for  appellee;  Samuel  B.  King, 
of  counsel. 
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Even  though  the  contract  were  an  Illinois  contract,  yet 
the  company  would  be  bound  by,  and  the  contract  con- 
trolled by,  the  laws  of  the  State  of  New  York,  regarding 
forfeitures,  and  the  policy  was  never  forfeited,  unless  the 
laws  of  that  State  requiring  sending  of  notices  to  assured 
were  complied  with,  for  the  reason,  that  for  the  company  to 
declare  the  policy  forfeited  without  such  notice  is  vUra 
vires;  hence  the  contract  was  never  forfeited  and  was  in 
force  at  the  death  of  the  assured,  because  of  the  failure  to 
comply  with  the  statute  in  sending  notice.  Phinney  v. 
Mutual  Life  Ins.  Co.,  67  Fed.  Eep.  493;  Griffith  v.  New 
York  Life  Ins.  Co.,  101  Cal.  627;  Home  Life  Ins.  Co.  v. 
Pierce,  75  111.  426;  United  States  Life  Ins.  Co.  v.  Ross,  159 
111.  486;  Fidelity  Mutual  Life  Ass'n  v.  Ficklin,  74  Md.  172; 
Starkweather  v.  American  Bible  Society,  72  111.  50;  Penn 
V.  Bornman,  102  111.  532;  Baxter  v.  Brooklyn  Life  Ins.  Co., 
119  K  Y.  450. 

And  it  has  been  held  that  the  legal  construction  and 
effect  of  a  policy  of  insurance  made  by  a  company  incorpo- 
rated in  a  sister  State,  are  governed  by  the  law  of  that  State. 
St.  John  V.  American  Mut.  L.  Ins.  Co.,  2  Duer  (N.  Y.),  419; 
13  N.  Y.  31;  64  Am.  Dec.  529. 

The  notice  must  not  only  comply  with  the  statute  with 
reference  to  time  of  sending,  but  it  must  be  put  in  the  mail. 
Waterworth  v.  American  Order  of  Druids,  164  Mass.  574; 
Northwestern  Traveling  Men's  Ass'n  v.  Schauss,  148  111. 
304;  Phelan  v.  Northwestern  Mut.  Life  Ins.  Co.,  113  N.  Y. 
147. 

The  defendant  must  prove  positively  and  strictly  that  the 
notice  required  was  sent  to  the  assured  at  his  last  known 
postoffice  address.  Anything  less  than  that  is  insufficient. 
Northwestern  Traveling  Men's  Ass'n  v.  Schauss,  148  111. 
304. 

The  burden  of  proving  this  is  on  the  insurance  company^. 
Baxter  v.  Brooklyn  Life  Ins.  Co.,  44  Hun,  184;  Wyman  v. 
Phoenix  Mut.  Life  Ins.  Co.,  46  Hun,  184. 

Where  an  assured  changes  his  address  and  notifies  the 
insurance  company,  if  notice  is  sent  to  the  old  address  or 
to  a  wrong  street  number,  the  notice  does  not  cause  a 
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forfeiture  because  it  does  not  comply  with  the  requirements. 
Waterworth  v.  American  Order  of  Druids,  164  Mass.  674; 
Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y.  15. 

The  notice  must  be  stamped  before  mailing  and  proved 
CO  have  had  postage  prepaid.  Bless  v.  Jenkins,  129  Mo. 
060;  Provident  Savings  Life  Assur.  Soc.  v.  Nixon,  73  Fed. 
Rsp.  144. 

The  statute  must  be  strictly  complied  with  in  every^ 
detail.    Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa,  584. 

Mr.  Pbbsidino  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  by  appellee  upon  a  policy  of  insurance 
on  the  life  of  her  husband,  for  her  benefit,  and  for  the  sum 
of  $5,000.  Appellee  recovered  judgment  in  the  trial  court. 
The  policy  is  dated  December  2, 1890,  and  provides  for  the 
payment  by  the  assured,  in  advance,  of  the  sum  of  $131.50, 
and  the  like  sum  on  or  before  November  4th,  in  every  year 
during  the  continuance  of  the  contract,  at  the  office  of  the 
society  in  the  city  of  New  York,  and  in  and  by  the  policy 
the  appellant  promises  '^  to  pay  to  Barbara  Frommhold,  if 
living,  if  not,  then  to  her  husband,  Alfred  Frommhold,  his 
executors,  administrators  or  assigns^  at  the  office  of  the 
society  in  the  city  of  New  York,  five  thousand  dollars,  upon 
satisfs^ctory  proofs  of  the  death  of  said  Alfred  Frommhold, 
ol  Chicago,  in  the  county  of  Cook,  State  of  Illinois."  It 
appears  from  the  evidence  that  the  registered  date  of  the 
policy  was  made  November  4, 1894,  so  as  to  conform  with 
the  then  age  of  the  assured,  namely,  thirty-four  years.  The 
application  for  the  policy,  signed  by  appellee  and  her  hus- 
l^nd,  contains '  the  following  questions  and  answers :  Q. 
"  Full  name  of  the  person  whose  life  is  to  be  assured  ? "  A. 
"  Alfred  Frommhold."  Q.  "Place of  business?"  a!  "129 
and  131  N.  Franklin  street."  Q.  "  Shall  notices  of  premi- 
ums coming  due  be  addressed  to  last  named  person  at  place 
of  business  as  stated?"  A.  "Yes."  Next  after  last 
answer  is  the  following:  "Residence,  Town,  Chicago, 
County,  Cook,  State,  111.    The  place  of  business,  if  not 
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given,  will  be  assumed  to  be  the  same  as  residence."  The 
application  contained  a  provision  that  the  policy  should  not 
take  effect  until  the  first  premium  should  be  paid,  during 
the  life  and  good  health  of  the  person  proposed  for  insur- 
ance. The  application  was  signed  and  the  policy  delivered 
in  Chicago.  Receipts  were  put  in  evidence  for  the  premi- 
ums, due  respectively  November  4, 1891,  November  4, 1892, 
and  November  4, 1893.  Each  receipt  is  headed,  as  is  the 
policy,  with  the  words,  "  The  Equitable  Life  Assurance 
Society  of  the  United  States,  120  Broadway,  New  York," 
and  is  signed  '*  W.  Alexander,  Secretary."  In  the  list  of 
officers  at  the  heading  of  the  policy  is  "  William  Alexander, 
Secretary." 

Alfred  Frommhold  departed  this  life  November  21, 1894, 
the  premium  due  November  4,  1894,  being  then  unpaid. 
November  30,  1894,  a  tender  was  made  to  the  appellant  of 
$130  in  gold  and  $1.50  in  silver,  in  payment  of  the  pre- 
mium due,  by  the  terms  of  the  policy,  November  4,  1894, 
which  appellant  refused  to  receive,  claiming  that  the  con- 
tract had  been  forfeited  for  non-payment  of  the  premium 
due  at  last  date. 

On  the  trial,  section  92  of  a  statute  of  the  State  of  New 
York,  approved  May  18, 1892,  and  in  force  October  1, 1892, 
was  put  in  evidence,  and  is  as  follows : 

"  Sec.  92.  No  Forfeiture  of  Policy  without  Notice. — No 
life  insurance  corporation,  doing  business  in  this  State,  shall 
declare  forfeited  or  lapsed,  any  policy  hereafter  issued  or 
renewed,  and  not  issued  upon  the  payment  of  monthly  or 
weekly  premiums,  or  unless  the  same  is  a  term  insurance 
contract  for  one  year  or  less,  nor  shall  any  such  policy  be 
forfeited,  or  lapsed,  by  reason  of  non-payment  when  due  of 
any  premium,  interest  or  installment,  or  any  portion  thereof, 
required  by  the  terms  of  the  policy  to  be  paid,  unless  a 
written  or  printed  notice,  stating  the  amount  of  such  pre- 
mium, interest,  installment  or  portion  thereof,  due  on  such 
policy,  the  place  where  it  should  be  paid,  and  the  person  to 
whom  the  same  is  payable,  shall  be  duly  addressed  and 
mailed  to  the  person  whose  life  is  insured,  or  the  assignee 
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of  the  policy,  if  notice  o|  the  assignment  has  been  given  to 
the  corporation,  at  his  or  her  last  known  postoffice  address, 
jiostage  paid  bv  the  corporation,  or  by  an  ofiScer  thereof,  or 
person  appointed  by  it  to  collect  such  premium,  at  least 
fifteen  and  not  more  than  forty-five  days  prior  to  the  day 
when  the  same  is  payable. 

^  The  notice  shall  also  state  that,  unless  such  premium, 
interest,  installment,  or  portion  thereof,  then  due,  shall  be 
paid  to  the  corporation,  or  to  a  duly  appointed  agent  or 
person  authorized  to  collect  such  premium,  by  or  before  the 
day  it  falls  due,  the  policy  and  all  payments  thereon  will 
become  forfeited  and  void,  except  as  to  the  right  to  a  sur- 
render value  or  paid-up  policy  as  in  this  chapter  provided. 

'^  If  the  payment  demanded  by  such  notice  shall  be  made 
within  its  time  limited  therefor,  it  shall  be  taken  to  be  in 
full  compliance  with  the  requirements  of  the  policy  in 
respect  to  the  time  of  such  payment;  and  no  such  policy 
shall,  in  any  case,  be  forfeited  or  declared  forfeited,  or 
lapsed,  until  the  expiration  of  thirty  days  after  the  mailing 
of  such  notice. 

*^  The  affidavit  of  any  officer,  clerk  or  agent  of  the  cor- 
poration, or  of  any  one  authorized  to  mail  such  notice,  that 
the  notice  required  by  this  section  has  been  duly  addressed 
and  mailed  by  the  corporation  issuing  such  policy,  shall  be 
presumptive  evidence  that  such  notice  has  been  duly  given." 

Appellant's  counsel  contend,  first,  that  the  contract  was 
consummated  in  this  State,  and  therefore  that  the  New 
York  statute  has  no  application;  and  secondly,  that  even 
though  it  be  conceded  that  the  statute  applies,  the  policy 
was  declared  forfeited  in  conformity  with  its  requirements. 
The  argument  of  appellant's  counsel  on  the  first  proposi- 
tion consists  of  a  discussion  of  the  question,  whether  the 
contract  of  insurance  is  a  New  York  or  an  Illinois  contract, 
apparently  assuming  that  if  it  is  the  latter,  the  New  York 
statute  can  have  no  application,  it  not  being  a  part  of  the 
contract,  and  the  contract  making  no  reference  to  it.  In 
this  assumption  we  can  not  concur.  The  question  is  one 
of  power  in  the  appellant  corporation,  namely,  whether  it 
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had  power  to  declare  the  policy  forfeited  otherwise  than  as 
prescribed  by  the  New  York  statute.  The  validity  of  the 
statute  is  not  questioned,  nor  is  it  questioned  that  appellant 
did  business  in  New  York,  or  that  the  policy  is  such  as  is 
within  the  prohibition  of  the  statute. 

In  Starkweather  v.  American  Bible  Society,  72  111.  50, 
the  facts  were  that  Charles  R.  Starkweather,  deceased, 
had,  by  his  will,  devised  to  the  American  Bible  Society  the 
one  undivided  eighth  part  of  his  estate,  part  of  which  was 
realty.  The  American  Bible  Society,  was  incorporated  by 
a  statute  of  New  York,  passed  March  25, 1841,  and  was  vested 
by  its  charter  with  power  to  hold,  purchase  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation 
should  require;  but  the  statute  of  wills  of  New  York,  of 
1813,  excepted  bodies  politic  and  corporate  from  those  to 
whom  real  estate  might  be  devised,  and  another  statute  of 
the  same  State,  passed  in  1822,  expressly  provided  that  no 
devise  of  real  estate  to  a  corporation  should  be  valid.  The 
question  of  law  raised  by  these  facts  was^  whether  the  New 
York  statute  incapacitating  the  American  Bible  Society 
from  taking  land  by  devise,  applied  to  the  devise  by  the  will 
of  Starkweather  of  land  in  this  State,  and  the  court  held 
that  it  did,  saying,  among  other  things:  *^It  does  not 
matter  whether  this  body  is  prohibited  by  its  charter  or  by 
the  statute  of  wills  in  New  York,  from  taking  lands  by 
devise.  Whether  the  one  or  the  other  statute  creates  the 
disability,  the  effect  is  the  same,  as  it  goes  to  the  power  of 
so  taking  and  holding.  When  this  body  was  incorporated, 
the  statute  of  wills  was  in  force,  and  the  courts  of  New 
York  hold  that  it  controlled  the  powers  of  the  company  as 
though  both  provisions  had  been  contained  in  the  same 
enactment.  If  so,  the  disability  js  fundamental."  The  court, 
in  another  part  of  the  opinion,  go  to  the  very  root  of  the 
matter,  saying :  ^^  It  may  be  said  that-the  lands  not  being 
in  New  York,  it  can  in  no  wise  affect  the  policy  of  that 
State  for  the  company  to  hold  lands  in  another  State. 
Such  bodies  can  only  exercise  their  privileges  and  func- 
tions in  other  States  by  permission,  express  or  implied, 
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when,  by  implication,  it  is  denominated  comity  between 
States.  For  such  bodies  to  hold  property  or  transact  busi- 
ness in  a  State  different  from  that  of  their  creation,  they 
mast  have  such  permission.  This  being  so,  New  York  has 
no  power  to  create  a  body  incapable  of  taking  lands  by 
devise  in  that  State,  and  yet  with  power  to  do  so  in  a  foreign 
jurisdiction."  There  is  no  legal  obligation  on  any  State  to 
permit  a  foreign  corporation  to  transact  business  within  its 
limits,  and  when  permission  is  granted  so  to  do,  whether  by 
tacit  consent  of  the  State  or  by  virtue  of  an  express  statute, 
the  basis  of  the  permission  is  interstate  comity  (1  Joyce  on 
Ins.  328),  and  for  a  State  to  permit  a  foreign  insurance  com- 
pany to  declare  a  forfeiture  of  a  policy  of  insurance  in  a 
manner  prohibited  by  the  law  of  the  State  of  its  creation, 
and  to  the  prejudice  of  a  citizen  of  this  State,  is  certainly 
not  required  by  anj^  consideration  of  interstate  comity, 
especially  as  neither  courts  of  law  nor  courts  of  equity 
regard  forfeitures  with  favor,  but,  on  the  contrary,  view 
them  as  odious.  Hartford  Fire  Ins,  Co.  v.  Walsh,  54  111. 
164. 

In  the  present  case,  interstate  comity  can  not  be  violated, 
but  is  rather  adhered  to,  by  enforcing  the  New  York  8tatut€f. 
The  case  of  Starkweather  v.  American  Bible  society,  supra^ 
is  cited  with  approval  in  Hough  v.  Cook  County  Land  Co., 
73  Hi:  27;  Penn  v.  Bornman  et  al.,  102  111.  532;  Female 
Academy  v.  Sullivan  et  al.,  116  111.  385;  Barnes  v.  Suddard, 
1^7111.243.  In  Female  Academy  v.  Sullivan,  sxipra^  th& 
court  say :  ^'  In  the  Starkweather  case  it  was  held  that  a 
corporation  of  New  York  which  was  prohibited  by  the  law 
of  that  State  from  taking  land  by  devise,  was,  therefore, 
incapable  of  taking  lands  by  devise  in  Illinois.  This  was  the 
main  and  true  ground  of  the  decision." 

We  can  perceive  no  diflference  in  principle  between  the 
Starkweather  case  and  the  present,  in  so  far  as  appellant's 
power  to  declare  a  forfeiture  is  concerned.  In  Griffith  v. 
New  York  Life  Ins.  Co.,  101  Oal.  627,  the  court,  comment- 
ing on  a  similar  statute  of  New  York,  say :  **  The  statute 
is.  a  limitation  on.the  power  of  the  company  to  do  a  specified 
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thing,  except  under  presoribed  conditions.  That  which  a 
corporation  has  not  the  power  to  do,  if  attempted  to  be 
done  by  it,  is  void."  In  that  case  the  language  of  the  statute 
was,  ^^No  life  insurance  company  doing  business  in  this 
State  shall  have  power  to  declare  forfeited,"  etc.,  except  as 
therein  provided;  but  the  use  of  the  words  "No  life  insur- 
ance company,"  etc.,  "shall  have  power,"  can  not  suffice  to 
distinguish  that  case  from  the  present,  because  what  a  cor- 
poration is  by  law  prohibited  from  doing,  it  is  powerless 
to  do. 

In  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74  Md.  172,  which 
was  a  suit  by  Ficklin  and  others  against  the  Fidelity 
Mutual  Life  Association,  a  Pennsylvania  corporation,  on  a 
policy  of  insurance  issued  by  the  latter,  the  court  say:  "  It 
is  beyond  question  that  the  powers  and  capacities  of  a  Penn- 
sylvanilt  corporation  are  conferred  and  regulated  by  the  law 
of  that  State.  Without  its  authority  it  could  not  exist  at 
all;  every  contract  it  makes,  every  act  it  performs,  every 
right  it  acquires,  and  every  obligation  it  assumes,  must  be 
by  virtue  of  the  same  authority.  It  may  make  contracts* 
transact  business,  sue  and  be  sued  beyond  the  limits  of  the 
State  of  its  origin.  But  all  these  transactions  are  by  the 
permission  of  the  State  where  they  occur,  and  not  by  virtue 
of  any  right  belonging  to  the  corporation.  Everywhere, 
within  and  without  the  State  which  created  it,  its  contracts 
are  limited,  construed  and  sustained  according  to  its  charter 
and  the  laws  which  affect  its  operation." 

Our  opinion  being  that  the  appellant  is,  b}*'  reason  of  the 
New  York  statute,  powerless  to  declare  a  policy  of  insur- 
ance forfeited,  otherwise  than  as  therein  prescribed,  and  that 
irrespective  of  the  question  whether  the  policy  is  a  New 
York  or  an  Illinois  contract,  a  decision  of  the  latter  question 
is  unnecessary.  However,  inasmuch  as  the  application  was 
forwarded  to  New  York  and  there  accepted,  and  the  policy 
was  there  issued  and  returned  to  Chicago  for  delivery,  and 
the  premiums  and  the  amount  insured  were,  by  the  policy, 
expressly  made  payable  in  New  York,  authorities  are  not 
wanting  in  support  of  the  ]>roposition  that  New  York  is  to 
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be  regarded  as  the  place  of  the  contract.  Phinney  v.  Mutual 
Life  Ins.  Co.,  67  Fed.  Rep.  493. 

In  Abt  et  al.  v.  American  Trust  &  Sav.  Bank,  159  111. 
467,  the  court  say:  "The  drafts,  though  drawn  in  this 
State,  were  drawn  on  the  New  York  bank,  and  were  pay- 
able there.  The  contract  was  to  be  performed  in  New  York, 
and  it  must  be  presumed  that,  upon  a  question  of  this  char- 
acter, the  parties  contracted  with  reference  to  the  laws  of 
the  State  where  the  contract  was  to  be  performed,  rather 
than  with  reference  to  the  State  where  the  contract  was 
made; "  citing  a  number  of  cases,  several  of  which  do  not 
relate  to  drafts  or  other  negotiable  instruments,  among 
which  are  Lewis  v.  Headley,  36  111.  433,  and  Davenport  v. 
Karnes,  70  111.  465.  Indeed,  it  would  seem  difficult  to  give 
any  sound  reason  for  a  distinction  between  negotiable  and 
non-negotiable  contracts  as  to  the  applicability  of  the  rule. 
See  also  Hyde  v.  Goodnow,  3  N.  Y.  266;  Ruse  v.  Mutual 
Benefit  Life  Ins.  Co.,  23  N.  Y.  516. 

In  the  case  at  bar  there  is  evidence  tending  to  show  that 
the  parties  contracted  with  reference  to  the  law  of  New 
York.  The  application  is  on  a  printed  blank  furnished  by 
the  insurance  company,  and  contains  this  question  and 
answer :  "  Shall  notice  of  premiums  coming  due  be  ad- 
dressed to  last  named  person  at  place  of  business  as  stated } " 
Ans.  "  Yes."  It  will  hardly  be  contended  that  appellant 
used  one  form  of  application  for  persons  apply ing  for  insur- 
ance in  New  York,  and  another  for  citizens  of  other  States, 
applying  through  appellant's  local  agents  in  such  States. 
The  form  was  evidently  used  with  reference  to  the  New 
York  statute.  Again,  appellant,  in  the  trial  court,  pleaded 
the  statute  and  averred  compliance  with  it. 

The  clause  of  the  application,  by  virtue  of  which  appel- 
lant claims  the  policy  has  been  forfeited,  is  the  second  of 
the  clauses  next  under  a  heading  entitled  "  Privileges,"  the 
word  privileges  being  in  large  capitals.  Immediately  over 
the  clause  is  "  Non-forfeiture,"  also  in  capitals.  Under  the 
word  "  Non-forfeiture  "  is  the  following  in  small  type :  "  If 
premiums  upon  the  policy  for  not  less  than  three  complete 
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3'ears  of  assurance  shall  have  beea  duly  received  by  the 
society,  and  default  shall  be  made  in  payment  of  a  subse- 
quent premium,  the  policy  may  be  surrendered  for  a  non- 
participating  paid  up  policy;  '^  next  after  the  word  "  policy," 
and  in  still  smaller  type,  is  the  following :  '^  For  the  entire 
amount  which  the  full  reserve  on  the  policy,  according  to 
the  present  legal  standard  of  the  State  of  New  York,  will 
then  purchase,  a  single  premium,  calculated  by  the  regular 
table  for  single  premium  policies  now  published  by  the 
society,  providing  that  the  policy  is  returned  to  the  society, 
receipted,  within  six  months  after  the  date  upon  which  the 
last  premium  in  default  has  fallen  due,  otherwise  the  policy 
shall  cease  and  determine,  and  all  premiums  thereon  shall 
forfeit  to  the  society."  It  is  on  this  clause,  printed  in  de- 
creasingly  small  type,  under  a  heading  ^'  Non-forfeitable," 
in  large  capitals,  that  appellant  claims  the  policy  became 
forfeited.  This  clause,  with  others  under  the  heading, 
"  Privileges,"  is  on  the  reverse  side  of  a  sheet  containing 
questions  and  answers,  and  at  the  bottom  of  which  are  the 
signatures  of  Alfred  Frommhold  and  appellee,  and  an  ordi- 
nary or  casual  observer  would  consider  the  side  of  the  sheet 
containing  the  questions  and  answers,  and  which  is  signed 
by  appellee  and  her  husband,  not  only  the  front  of  the  sheet, 
but  the  whole  document;  and  this  evidently  occurred  to 
appellant's  officers,  because  at  the  upper  right  hand  corner 
of  the  other  side  of  the  sheet,  containing  the  clause  quoted, 
is  printed  the  word  "  Front,"  thus  imitating  the  boy  who, 
doubtful  whether  his  uncouth  drawing  would  be  recognized, 
wrote  over  it,  "  This  is  a  horse." 

An  actual  inspection  of  the  document  is  necessary  to  an 
intelligent  appreciation  of  it.  Whether  it  might  operate, 
even  though  not  so  intended,  as  a  trap  for  the  unwary,  is  a 
question  not  at  present  necessary  to  be  decided. 

Appellant,  in  support  of  its  plea  of  compliance  with  the 
New  York  statute,  offered  in  evidence  the  affidavit  of  An- 
thony J.  McFadden,  an  agent  of  appellant  and  superintend- 
ent of  its  notice  department,  to  the  effect  that  a  notice  was 
mailed  to  appellee,  as  prescribed  by  the  New  York  statute. 
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which  the  court,  on  objection  by  appellee,  excluded,  and  this 
ruling  is  assigned  as  error.  Appellant's  counsel  claims  that 
if  the  statute  is  to  control,  every  part  of  it  must  control. 
This  contention  is  untenable.  The  last  part  of  section  92 
of  the  statute,  quoted  supra^  merely  prescribes  a  rule  of  evi- 
dence, and  can  have  no  force  outside  of  the  State  of  New 
York.  The  law  of  the  forum  governs  as  to  pleadings  and 
evidence.  Bond  v.  Bragg,  17  111.  69;  McAllister  v.  Smith, 
17  111.  328;  Scudder  v.  Union  Nat'l  Bank,  91  U.  S.  406;  Story 
on  Conflict  of  Laws,  5th  £d.,  634a. 

The  affidavit  is  not  competent  evidence  under  our  law, 
and  was,  therefore,  properly  excluded.  The  affidavit  hav- 
ing been  excluded,  appellant  produced  evidence  tending  to 
prove  that  October  31,  1894,  a  notice  that  thq  premium  of 
$131.50  on  the  policy  in  question,  would  fall  due  November 
4, 1894,  addressed  to  Alfred  Frommhold,  129  and  131  Frank- 
lin street,  Chicago,  Illinois,  and  conforming,  in  other  respects, 
to  the  New  York  statute,  was  properly  stamped  and  mailed 
in  New  York  City.  To  rebut  this  evidence,  appellee  called 
Alexander  Frommhold  as  a  witness,  who  testified  that  he 
was  a  brother  of  Alfred  Frommhold;  that  in  the  latter  part 
of  November,  and  in  December,  1892,  he  was  employed  by 
Alfred  at  71  Wells  street,  in  the  city  of  Chicago;  that  prior 
to  that  time  Alfred's  office  had  been  at  129  Franklin  street, 
Chicago;  that  in  the  latter  part  of  November,  or  in  Decem- 
ber, 1892,  witness  put  in  the  mail  box  in  Chicago  a  stamped 
envelope,  addressed  to  the  '^  Equitable  Life  Insurance  Com- 
pany;" that  in  the  envelope  so  mailed  was  a  postal  card  on 
which  was  "A.  Frommhold,  formerly  of  Frommhold  & 
Voightman,  71  Wells  street,  Chicago."  On  cross-examina- 
tion the  witness  testified  that  all  that  was  on  the  envelope 
was  *'  The  Equitable  Life  Insurance  Company,  Chicago." 
The  evidence  of  this  witness  was  admitted  over  appellant's 
objections,  and  exceptions  to  the  ruling  have  been  properly 
preserved.  It  was  clearly  incompetent.  The  envelope  was 
not  addressed  to  appellant,  but  to  the  Equitable  Life  Insur- 
ance Company,  appellant's  name  being  the  ^^  Equitable  Life 
Assurance  Society  of  the  United  States."    In  2  Wharton  on 
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Evidence,  Sth  Ed.,  Sec.  1323,  the  rule  is  thus  stated :  '^  The 
mailing  a  letter,  properly  addressed  and  stamped,  to  a  per- 
son known  to  be  doing  business  in  a  place  where  there  is 
established  a  regular  delivery  of  letters,  is  prima  facie  proof 
of  the  reception  of  the  letter  by  the  person  to  whom  it  was 
addressed,"  etc.  See  also  Austin  v.  Holland,  69  N.  Y.  571; 
Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  113  N.  Y.  147; 
Briggs  V.  Hervey,  130  Mass.  186;  Henderson  v.  Carbondale 
C.  &  C.  Co.,  140^  U.  S.  25,  37. 

The  presumption  is  one  not  of  law,  but  of  fact,  and  may 
be  rebutted.  The  mailing  a  letter  properly  stamped  and 
addressed,  is  a  circumstance  from  which  the  jury,  in  the 
absence  of  evidence  to  the  contrary,  may  infer  that  the  per- 
son to  whom  it  was  addressed  received  it,  but,  manifestly,  if 
the  letter  was  improperly  addressed,  there  can  be  no  such 
inference.    Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  ^upra. 

The  court  refused  to  give  the  following  instruction  asked 
by  defendant : 

'^  The  jury  are  instructed  that  the  placing  in  the  mail  of 
an  envelope  properly  stamped,  is  not  even  presumptive  evi- 
dence of  the  receipt  of  the  same,  unless  the  same  was  prop- 
erly addressed,  and  even  if  the  jury  believe  from  the  evidence 
that  a  notice  was  placed  in  an  envelope  properly  stamped 
and  placed  in  the  mail,  yet,  unless  the  jury  further  believe 
from  the  evidence  that  the  envelope  was  properly  addressed 
to  the  person  for  whom  it  was  intended,  it  is  not  even  con- 
structive notice,  and  may  be  wholly  disregarded." 

This  instruction  should  have  been  given,  and  the  refusal 
to  give  it  was  error.  The  evidence  of  the  mailing  of  the 
postal  card  had  been  improperly  allowed  to  go  to  the  jury, 
and  this  being  so,  the  jury  were  warranted  in  believing  that 
it  was  competent  evidence  from  which  they  might  find  that 
appellant  was  notified  that  Frommhold,  the  assured,  had 
changed  his  place  of  business.  The  appellant  was  entitled 
to  a  peremptory  instruction  that  the  jury  should  wholly  dis- 
regard the  evidence  as  to  mailing  the  postal  card. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Nonotuck  Silk  Company  t.  Samuel  Levy. 

^   JuDOHBNTB— Jttdgrmenf  Creditor  Not  Entitled  to  Privileges  of 
^^*^Fide  Purchaser, — A  judgment  creditor  ib  not  entitled  to  the  priy- 
^^^S^of  a  bona  fide  purchaser  for  value,  and  cap.  not  claim  property  in 
\^  the  hands  of  the  debtor  as  against  its  true  owner  where  it  does  not 

appear  that  any  credit  was  granted  in  reliance  on  the  debtor's  supposed 
Oirnerahip  of  the  property. 

2.    Eyidesce— Statements  as  to  What  is  Expected  to  he  Proved,-- 
This  court  can  not  pass  upon  an  alleged  erroneous  ruling  touching  the 
introduction  of  evidence  in  the  absence  of  information  as  to  what  was 
proposed  to  be  proven  by  such  evidence. 

Repleyin. — Appeal  from  the  Circuit  Court  of  Cook  County:  the  Hon. 
Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1807.    Affirmed.    Opinion  filed  March  24,  1898. 

BuLKLET,  Gray  &  More,  attorneyHfor  appellant. 
"  The  owner  of  property,  may  so  surrender  the  posses- 
sion and  control  of  it  to  another  and  so  completely  invest 
such  other  with  the  indicia  of  ownership  as  that  he  will 
be  estopped  to  deny  as  against  the  right  of  third  persons 
that  such  apparent  owner  is  not  the  real  owner."    Ben- 
jamin V.  Beeler,  67  111.  App.  366. 

The  law  is  familiar  that  where  the  owner  of  property 
holds  out  another,  or  allows  him  to  appear  as  the  owner  of, 
or  as  having  full  power  of  disposition  over  the  property, 
innocent  parties,  or  those  led  into  dealing  with  such  appar- 
ent owner  or  person  having  the  apparent  power  of  disposi- 
t/on,  will  be  protected.     Their  rights  in  the  last  case  do  not 
^Jepend  upon  the  actual  title  or  authority  of  the  party  with 
^hoxxi  thiey  have  directly  dealt,  but  they  are  derived  from 
^ie  act  of  the  real  owner,  which  precludes  him  from  estal> 
"shing  as  against  them  the  existence  of  the  title  or  power 
"©  Caused  or  allowed  to  appear  to  be  vested  in  the  party 
^Pon  the  faith  of  whose  title  or  power  they  dealt.     Bige- 
^^^  on  Estoppel,  Sec.  468;  Higgins  v,  Ferguson,  14  111.  269; 

"C^ooaldson  v.  Holmes,  23  III  85;  Schwartz  v.  Saunders,  46 
U  18. 
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James  R.  Wakd,  attorney  for  appellee. 

It  is  well  settled,  that  the  claim  of  a  judgment  creditor 
to  protection,  is  not  of  equal  strength  with  that  of  an  inno- 
cent purchaser  for  value,  and  that  a  judgment  creditor  is 
not  viewed  in  law  in  the  light  of  an  innocent  purchaser. 
Schweizer  v.  Tracy,  76  111.  345. 

The  owner  of  property  may  loan  or  hire  it  to  another,  to  be 
used  by  such  other  in  his  business,  without  subjecting  it  to 
seizure  for  the  debts  owing  by  the  person  to  whom  such 
property  has  been  so  loaned,  and  is  so  used.  Montague  v. 
Ficklin,  18  111.  App.  99;  Hutchinson  v.  Oswald,  17  111.  App. 
28;  Havana  P.  D.  Co.  v.  Ashurst,  148  111.  138. 

No  one  can  acquire  a  title  to  chattels  from  a  person  who 
himself  has  no  title  to  them.  He  who  hath  no  title  can 
give  none,  and  a  sale  by  him,  though  he  is  in  peaceable  pos- 
session, of  the  propert3'  with  the  consent  of  the  owner,  to  an 
innocent  purchaser,  will  not  divest  the  title  of  such  owner, 
unless  he  exhibited  or  voluntarily  permitted  the  vendor  to 
appear  as  the  real  owner,  or  clothed  him  with  some  indiointn 
of  ownership  besides  such  possession.  Fawcett,  Isham  & 
Co.  V.  Osborn,  Adams  &  Co.,  82  111.  425;  Burton  v.  Curyea, 
40  111.  329;  Klein  v.  Seibold,  89  111.  540. 

Mere  possession  in  a  vendor  will  not  hold  good  against 
the  true  owner,  and  the  true  owner  can  pursue  his  pro])erty 
and  recover  it  from  a  purchaser  without  notice.  Klein  v. 
Seibold,  89  111.  540. 

Mr.  Presiding  JusricE  Adams  delivered  the  opinion  of 
THE  Court. 

The  appellant  having  recovered  a  judgment  against  A. 
Rodjaff,  May  19, 1894,  for  the  sum  of  $171.60,  on  the  same 
day  sued  out  execution  thereon  which,  June  24,  1894,  was 
levied  on  a  horse  -and  wagon,  a  set  of  harness  and  one  strap 
and  weight,  as  the  property  of  A.  Bodjaff.  July  25, 1894, 
Samuel  Levy,  claiming  to  be  the  owner  of  the  property  so 
levied  on,  sued  out  a  writ  of  replevin  before  a  justice  of  the 
peace,  which  was  served,  and  the  property  returned  to  Levy. 
Levy  recovered  judgment  before  the  justice,  and  appellant 
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appealed  to  the  Circuit  Court,  where  the  replevin  suit  was 
^^n  tried  by  the  court,  without  a  jury,  and  the  court 
^^Uud  the  issues  for  appellee,  and  rendered  judgment 
'^^^copdingly. 

The  facts  are  substantially  as  follows :    Appellee,  Levy, 
^^ght  the  horse  April  11,  and  the  wagon  April  13,  1893: 
^^  kept  both  horse  and  wagon  from  the  time  be  purchased 
^hem  until  June  24,  1893,  when  they  were  levied  on  as 
Jibove  stated,  in  a  livery  stable  rented  by  A.  RodjaflF.     The 
liorse  was  boarded  and  the  barn  rent  paid  by  Rodjaff,  with- 
out pecuniary  expense  to  Levy;  but  Levy  testified  that  every 
day  or  two  Bodjaff  hauled  for  him,  and  that  sometimes  he, 
Levy^  drove  the*  horse  on  Sunday.     Rodjaff  testified  that 
whenever  Levy  needed  to  ship  goods,  he  went  round  ter  his 
office  and  shipped,  the  goods. 

Levy  was  engaged  in  the  business  of  manufacturing  cloaks 
and  selling  piece  goods  in  Chicago,  and  Rodjaff  was  a  ped- 
dler.    Appellant  was  engaged  in  the  business  of  selling 
spool  silks,  fabrics,  etc.,  also  in  Chicago,  and  sold  goods  to 
liodjaff,  who  peddled  them  to  small  notion  stores  in  the 
city.    Rodjaff's  name  was  on  the  wagon,  and  also,  in  1892, 
the  number  of  Levy's  place  of  business.    Rodjaff  used  the 
horse  and  wagon  in  his  peddling  business  from  the  time  he 
purchased  them  until  they  were  taken  on  the  execution, 
^vith  the  exception  of  the  occasional  use  of  them  by  Levy. 
He  drove  the  horse  and  wagon  to  appellant's  place  of  busi- 
ness when  he  went  there  to  purchase  goods,  and  James  K. 
Jiialcom,  appellant's  credit  man,  testified  that  he  saw  the 
horse  and  wagon  there  and  that  the  wagon  had  the  name 
''A,  Rodjaff,"  on  it. 
Counsel  for  appellant  contend  that  appellee,  by  permit- 
^in^   Rodjaff  to  have  such  possession  and  control  of  the 
horse  and  wagon  as  to  indicate  his  ownership  of  them,  is 
estopped  to  claim  ownership  as  against  appellant,  and  cite, 
™     Bupport  of  this  contention,  Higgins  v.  Ferguson,  14 
^^*^-      269;   Donaldson  v.   Holmes,  23  111.  85;   Schwartz  v. 
^s^tinders,  46  111.  18,  and  Chickering  v.  Bastress,  130  111.  206. 
Xn  the  first  case,  Higgins,  the  owner  of  a  lot,  went  with 
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one  Maloney  to  a  lumber  firm.  Maloney  applied  to  the 
firm  to  purchase  lumber  with  which  to  erect  a  house  on  the 
lot.  Higgins  told  the  firm  that  Maloney  was  the  owner  of 
the  lot,  and  the  firm,  relying  on  that  statement,  sold  lumber 
to  Maloney  on  a  credit.  Held,  that  Higgins  could  not 
successfully  resist  a  mechanic's  lien  on  the  lot  for  the  lumber 
so  sold.  The  second  and  third  of  the  above  cases  are  sub- 
stantially the  same  in  principle.  The  case  of  Chickering  v. 
Bastress,  supra^  on  an  expression  in  the  opinion  in  which 
counsel  rely,  was  not,  in  its  facts,  in  the  least  analogous  to 
the  present  case. 

In  O'Connor's  Adm'x  v.  Clark  (Pa.),  32  Atlantic  Rep. 
1029,  cited  by  counsel,  the  owner  of  the  wagon  permitted 
another  to  use  and  control  it,  and  hold  himself  out  as  the 
owner,  and  the  latter  sold  the  wagon  to  a  third  party,  who 
purchased  and  paid  for  it  in  good  faith.  But  in  the  present 
case,  it  does  not  appear  that  any  credit  was  extended  to 
Bodjaflf,  relying  on  his  ownership  of  the  wagon.  It  is 
difiicult,  therefore,  to  understand  how  the  principle  of 
estoppel  can  apply. 

The  theory  of  counsel  for  appellant  soems  to  be  that 
appellant  is  to  be  regarded  as  a  honajide  purchaser  for  value. 
We  do  not  so  understand  the  law.  In  Schweizer  v.  Tracy, 
76  111.  345,  the  court  say :  "  The  claim  of  an  attaching 
creditor  to  protection  is  not  of  equal  strength  with  that  of 
a  honajide  purchaser  for  a  valuable  consideration.  He  parts 
with  nothing  in  exchange  for  the  property,  nor  does  he  take 
it  in  satisfaction  of  any  precedent  debt.  The  property  is 
merely  seized  for  the  purpose  of  having  it  afterward  appro- 
priated," and  the  court  cites  with  approval  Tousley  v. 
Tousley,  5  O.  St.  78,  holding  *'  that  a  judgment  creditor  is 
not  a  purchaser,  nor  entitled  to  the  privileges  of  that  posi- 
tion." See  also  Wilson  v.  Hakes,  36  111.  App.  539;  La  Salle 
P.  B.  Co.  V.  Coe,  65  111.  App.  619. 

Appellant's  counsel  asked  the  witness,  Malcom,  the  fol- 
lowing questions : 

Q.  "  What  induced  you,  as  the  credit  man  of  the  Nono- 
tuck Silk  Company,  to  extend  credit  to  the  defendant  in 
your  case,  A.  Rodjaflf  ? " 


First  District — October  Term,  1897.        69 

Featherstone  v.  BetlejewskL 

Q.  "  Had  you,  prior  to  extending  credit  to  Rod jaff,  made 
any  inquiry  of  him  as  to  bis  financial  standing  and  ability 
to  pay?" 

Q.  "  Had  you  had  any  talk  with  Mr.  Rodjaflf,  prior  or 
at  the  time  you  were  extending  him  credit  as  to  whetber  or 
not  he  was  the  owner  of  this  horse  and  wagon  that  he  came 
to  your  store  with  at  the  time  he  made  purchases  ? " 

The  court  sustained  objections  to  these  questions,  and  it 
is  contended  tb^t  this  was  error.  Counsel  for  appellant, 
however,  made  no  statement  of  what  they  expected  to 
prove  by  the  witness,  nor  did  they  offer  to  prove  any  fact. 
This  was  necessary  in  order  to  enable  this  court  to  deter- 
mine whether  the  ruling  was  erroneous.  Gaffleld  v.  Scott, 
33111.  App.  317;  Cook  v.  Haussen,  51  III.  App.  269;  Chicago 
&A.  B.  R.  Co.  V.  Shenk,  131  111.  283. 

We  find  no  error  in  the  record. 

The  judgment  will  be  affirmed. 


John  Featherstone  et  al.  t.  Frank  Betlcjewskl. 

I.  Settlements — Inadequacy  of  CorisiderflUon,  a  (Hrcumstance  Tend- 
^  fo  Impeach, — Where  a  bill  is  filed  to  impeach  a  settlemeut  of  a  per- 
f^^l  injury  suit,  gross  inadequacy  of  the  amount  for  which  the  claim 
^  alleged  to  have  been  settled,  is  a  circumstance  material  to  the  inquiry 
^liether  the  settlement  was  procured  by  fraud. 

L?-     Decrees— iVbf  Disturbed  Unless  Clearly  Against  the  Evidence. — 
/^heti  the  witnesses  are  produced  and  examined  in  open  court,  the  find- 
^K  of  the  chancellor  will  not  be  disturbed  unless  it  is  manifestly  and 
®*^ly  against  the  evidence. 

^-     'iAmOBS-— Obligation  of^  as  to  Money  Received  from  a  Guardian 

y^^oiie  Action  is  Repudiated, — ^On  a  bill  to  impeach  a  settlement,  alleg- 

^^  that  money  paid  to  the  guardian  of  the  complainant  during  his 

^^ority  had  been  expended  for  the  necessaries  of  life,  and  that  the  com- 

P^^inant  has  no  means  whatever  and  is  unable  to  tender  back  said 

"^^Tiey^  HQjj  offering  to  give  the  defendant  credit  therefor  on  any  amount 

^^ch  may  be  recovered  against  him,  a  claim  that  the  complainant  has 

^^  ^returned  or  offered  to  return  the  money  paid  to  his  guardian  has  no 

merit 

^   Equity  Jukisdiction— Jmpcac/imen^  of  Orders  of  a  Probate  Court 


76        59 
108    1868 


60  Appellate  Courts  of  Illinois. 

Vol.75.]  Featherstone  v.  BetlejewskL 

on  Account  of  Fraud. — The  question  whether  an  order  of  a  Probate  Ckiurt 
was  procured  by  fraud  and  imposition  on  tlie  court  can  not  be  raised  in 
an  action  at  law,  but  is  purely  cognizable  in  equity,  and  the  rule  that  a 
party  to  an  action  at  law  must  avail  himself  of  such  defenses  as  he  may 
have,  applies  only  to  strictly  legal  defenses. 

5.  JuDQMENTS— TF/ien  the  Collection  of.  May  be  Enjoined. — A  party 
sued  at  law,  having  a  defense  of  which  he  does  not  know,  or  of  which 
he  can  not  avail  himself  at  law,  either  for  the  reason  that  it  is  purely 
equitable  in  its  nature,  or  because  by  the  rules  of  law  he  can  not  avail 
himself  of  it,  may  enjoin  the  judgment  by  bill  in  equity. 

6.  Estoppel— jT/ifi  Laio  of.  Held  Inapplicable  to  ftie  Circumstances 
of  this  Case. — In  a  suit  in  equity  to  impeach  a  settlement  it  was  urged 
that  the  complainant  was  estopped  to  question  the  good  faith  of  the 
settlement  by  having  brought  suit  against  a  former  guardian  for  the 
recovery  of  the  money  paid  under  the  terms  of  the  settlement.  It 
appeared  that  the  suit  had  been  dismissed  and  that  the  defendants  had 
n3t  been  induced  to  do  or  omit  to  do  anything  by  reason  of  the  suit. 
Held,  that  the  principles  of  the  law  of  estoppel  could  not  be  invoked. 

Bill,  to  impeach  a  settlement.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  March 
24,  1898. 

Waiter  &  Eddy,  attorneys  for  appellants. 
Rosenthal,  Eubz  &  Hirsohl,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  Court. 

This  was  a  bill  filed  March  19, 1895,  by  appellee,  to  set 
aside  an  order  of  the  Probate  Court  of  Cook  County,  a 
release  executed  by  one  John  Eraus,  formerly  guardian  of 
appellee,  to  appellants,  and  a  judgment  of  the  Circuit  Court 
of  Cook  County,  in  favor  of  appellants,  in  which  they  were 
defendants  and  appellee  was  plaintiff.  The  court  granted  a 
decree  as  prayed  by  the  bill.  October  23,  1890,  appellee 
sued  appellants  in  the  Circuit  Court  for  negligence,  by  rea- 
son of  which  he  alleges  his  arm  was  crushed  and  had  to  be 
amputated  near  the  shoulder.  M.  E.  Ames  was  plaintiff's 
attorney  in  the  suit,  and  shortly  before  bringing  suit  he 
wrote  to  appellants  in  relation  to  a  settlement  of  appellee's 
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claim,  and  they  referred  him  to  their  attorneys.  Mr.  Ames 
saw^  one  of  appellants'  attorneys,  who  offered  him  $300  or 
$350  in  settlement  of  the  claim,  which  he  refused,  and  suit 
was  commenced.  October  30,  1890,  while  said  suit  was 
pending,  appellee,  who  was  then  about  eighteen  years  and 
eight  months  old,  appeared  in  the  Probate  Court  and  filed 
a  petition,  verified  by  his  affidavit,  representing  that  John 
Erans  was  a  suitable  person  to  be  appointed  his  guardian, 
and  praying  his  appointment,  and  Eraos,  who  was  present 
and  consented  to  the  appointment,  was  appointed  by  the 
court  on  his  executing  a  bond  with  sureties  in  the  penal  sum 
of  $1,Q00,  and  letters  of  guardianship  immediately  issued  to 
said  John  Kraus.  On  the  same  day,  Eraus,  as  guardian  of 
appellee,  filed  a  petition  which,  and  the  order  made  on  the 
same,  are  as  follows : 

'^";'ot  'sr  1  "■  I"  ''"'■"■  °°°"- 

In  re  Estate  of  Frank  Betlejewski,  ) 
a  minor,  John  Kraus,  guardian,     f 

To  THB  Honorable  Christian  C.  Eon  ls  a  at.  Judge  of  saib 
Court. 
Your  orator,  John  Eraus, guardian  of  said  Frank  Betlejew- 
ski, a  minor,  respectfully  represents  that  the  entire  estate  of 
his  said  ward  consists  of  his  wearing  apparel,  not  sufficient 
for  the  season,  and  a  claim  against  John  Featherstone, 
Oeorge  Featherstone  and  Arthur  J.   Featherstone,  doing 
business  as  John  Featherstone's  Sons,  for   damages  and 
injury  oocnrring  to  said  ward  while  said  ward  was  working 
in  a  machine  shop  in  Chicago,  for  Featherstone's  Sons, 
whereby  said  Frank  Betlejewski  lost  his  right  arm.    That 
asyonr  orator  is  informed  and  believes,  the  injury  occurred 
without  the  fault  of  any  (»ne,  and  he  is  advised  and  believes 
there  is  no  legal  liability  therefor  on   the  part  of   said 
Featherstones  or  of  any  other  person,  but  that  his  ward  was 
simply  unfortunate  in  being  the  victim  of  a  risk  he  took  in 
the  coarse  of  his  employment.    That  his  ward  has  incurred 
expense  and  loss  of  time  in  consequence  thereof  amounting 
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to  about  two  hundred  to  three  hundred  dollars,  and  thax 
said  Featherstones  offered  to  pay  to  your  orator  for  account 
of  said  ward  as  a  present,  without  acknowledging  any  liabil- 
ity whatever,  a  portion  of  his  said  loss. 

"  And  your  orator  recommends  that  said  proposition  be 
accepted,  and  that  he  be  authorized  to  accept  not  less  than 
one  hundred  and  fifty  dollars,  besides  providing  for  the  costs 
of  this  guardianship,  say  not  less  than  two  hundred  dollars 
in  all,  and  to  settle  and  compromise  the  said  claim  with  said 
Featherstones  upon  the  best  terms  he  can  make,  not  less  than 
two  hundred  dollars.  And  that  this  petition  may  stand 
and  be  accepted  as  well  for  the  inventory  of  said  estate. 

John  Kracs." 

"  State  of  Illinois,  ) 
County  of  Cook.      J  ^' 

John  Eraus,  being  sworn,  says  the  foregoing  petition  by 
him  subscribed  is  true  as  he  believes. 

John  Kraus. 
Subscribed  and  sworn  to  before  me  this  30th  day  of  Octo- 
ber, A.  D.  1890. 

Thomas  W.  SENNorr,  Clerk. 

I  have  carefully  examined  the  facts  in  the  above  petition 
and  recommend  that  said  guardian  be  authorized  to  com- 
promise and  settle  said  claim  vs.  the  Featherstones  for  not 
less  than  two  hundred  dollars. 

H.  D.  Paul, 

Attorney  at  Law. 
Frank  Betlkjewski." 

"  State  op  Illinois,  ) 
County  of  Cook.      \  ^' 

Be  it  remembered,  that  on  the  thirtieth  day  of  October, 

A.  D.  1890,  the  same  being  one  of  the  daj's  of  the  October 

term,  1890,  of  the  Probate  Court  of  Cook  County,  present 

thereat, 

Honorable  Christian  C.  Kohlsaat,  Judge, 

James  H.  Gilbert,  SheriflF, 

Koger  C.  Sullivan,  Clerk, 
th3  following,  among  other  proceedings,  were  by  and  before 
said  court  had,  and  entered  of  record,  to  wit: 
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In  the  matter  of  the  guardian- 
ship of  Frank  Betlejewski,  a 
minor. 

Thisday  came  John  Kraus,  guardian  of  Frank  Betlejewski, 
a  minor,  and  presented  to  the  court  his  petition,  duly  veri- 
fied, showing  that  among  the  assets  of  the  estate  of  said 
minor  there  is  a  claim  for  damages  against  John  Feather- 
stone,  George  Featherstone  and  Arthur  J.  Feathei'stone, 
doing  business  as  John  Featherstone's  Sons,  for  negligence, 
whereby  certain  injuries  were  done  to  said  ward  which 
caused  the  loss  of  his  right  arm;  that  he  has  employed  com- 
petent counsel  and  has  fully  investigated  all  the  circum- 
stances  connected  with  the  accident  by  which  said  injuries 
were  caused;  that  said  claim  is  of  a  doubtful  character,  and 
that  said  John  Featherstone,  George  Featherstone  and 
Arthur  J.  Featherstone,  doing  business  as  John  Feather- 
Btone^s  Sons,  have  offered  to  pay  him  as  guardian  of  said 
iiiinor  the  sum  of  two  hundred  dollars  in  full  settlement  of 
^id  claim;  that  he  believes  it  to  be  for  the  best  interests  of 
said  ward's  estate  to  compromise  said  claim,  and  praying 
for  leave  to  so  compromise  the  same.  And  it  appearing 
to  the  court  to  be  for  the  best  interest  of  said  ward's  estate 
to  so  settle  and  compromise  said  claim,  and  that  upon  the 
payment  to  him  by  said  John  Featherstone,  George  Feather- 
stone and  Arthur  J.  Featherstone,  doing  business  as  John 
^eatherstone's  Sons,  of  a  sum  not  less  than  two  hundred 
dollars,  he  execute  and  deliver  to  them  a  full  written  release 
^nd  discharge  from  all  liability  on  account  of  said  claim,  for 
causing  said  injuries  to  said  ward." 

John  Kraus  executed  to  appellants  an  instrument  of  which 
the  following  is  a  copy  : 

'^  I,  John  Kraus,  having  been  duly  appointed  guardian  of 
^fank  Betlejewski,  minor,  and  duly  authorized  to  settle  and 
^nipound  claim  of  said  Frank  Betlejewski  against  John, 
George  and  Arthur  Featherstone,  doing  business  as  John 
^eatherstone's  Sons,  arising  from  personal  injury,  for  the 
sum  of  not  less  thai)  two  hundred  dollars  net,  by  order  of 
Probate  Court  of  Cook  County,  duly  entered  October  30, 
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1890, 1  hereby  acknowledge  the  receipt  of  three  hundred 
and  fifty  dollars  from  said  John  Featherstone's  Sons  in  full 
satisfaction  of  all  claims  said  Frank  Betlejewski  has  or  may 
have  against  said  John,  George  and  Arthur  J.  Featherstone, 
OP  either  of  them,  of  every  nature  whatsoever,  and  release 
and  discharge  them  in  full. 

John  Kraus." 
Dated  October  31,  1890. 

February  14,  1891,  the  Probate  Court,  by  order  of  that 
date,  set  aside  the  order  of  October  30,  1890,  which  author- 
ized the  guardian  to  settle  appellee's  claim  with  appellants, 
without  notice  to  appellants  or  any  appearance  by  them  or 
their  attorneys,  and  without  their  knowledge. 

March  21,  1893,  the  suit  against  appellants  commenced; 
October  23, 1890,  it  was  called  for  trial. 

It  seems  that  appellants  had  pleaded  the  order  of  the 
Probate  Court  authorizing  a  settlement  and  the  release,  and 
that  the  court,  after  hearing  a  statement  of  the  defense  from 
counsel,  held  that  the  release  could  not  be  attacked  at  law, 
and  instructed  the  jur}''  to  find  the  defendants  not  guilty, 
and  a  verdict  was  entered  and  judgment  rendered  accord- 
ingly. Mr.  Crews,  who  appeared  for  appellee,  the  plaintiff 
in  the  case,  testified  that  '^  Judge  Clifford's  ruling  was  based 
upon  the  proposition  that  the  settlement  was  a  bar  and  could 
not  be  attacked  in  an  action  at  law;  that  the  'case  was  not 
disposed  of  on  its  merits."  Appellee  prayed  an  appeal, 
which  was  allowed  but  not  perfected.  Kraus  received  $350 
on  the  settlement  with  appellants,  of  which  he  paid  to 
appellee  only  $150,  and  June  27, 1894,  appellee  commenced 
an  action  against  Kraus  and  the  sureties  on  his  bond  as 
guardian,  for  the  balance  of  the  $350  retained  by  Kraus,  and 
in  his  declaration  he  set  forth  the  appointment  of  Kraus  as 
guardian,  the  settlement  of  the  claim  against  appellants, 
and  that  the  same  was  settled  in  pursuance  of  an  order  of 
the  Probate  Court,  etc.  The  defendants  pleaded  the  gen- 
eral issue,  and  the  suit  was  dismissed  November  11, 1895, 
for  want  of  prosecution.  March  21, 1893,  when  the  judg- 
ment was  rendered  in  the  Circuit  (>ourt,  appellee  was  twentv- 
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one  years,  four  months  old,  and  June  27,  189i,  when  he 
commenced  the  suit  against  Kraus  and  his  sureties  he  was 
twenty-two  years,  four  months  and  some  days  old. 

Febraary  15,  1895,  appellee  commenced  an  action  against 
appellants  in  the  Superior  Court  of  Cook  County,  the  cause 
of  action  stated  in  his  declaration  being  the  same  stated  in 
his  former  action  at  law  in  the  Circuit  Court  and  in  his  bill 
in  the  present  case.  Appellants  have  pleaded  in  the  last 
mentioned  action  the  general  issue,  and  have  also  pleaded 
specially  the  release  and  the  former  judgment  of  the  Circuit 
Court  The  object  of  the  bill  is  to  prevent  the  appellants 
from  setting  up  the  defense  so  specially  pleaded.  Thus  far 
the  facts  stated  are  uncontroverted.  The  court,  in  enter- 
ing the  decree  appealed  from,  must  have  found  that  the 
appellee  had  a  claim  against  appellants  which  should  be  sub- 
mitted for  trial  in  the  action  at  law;  that  the  Probate  Court 
was  imposed  on  and  deceived  into  entering  the  order  of 
October  30, 1890,  and  that  the  settlement  was  in  fraud  of 
appellee's  rights  and  was  effected  by  collusion  between 
appellee's  guardian,  John  Kraus,  and  appellants.  The 
question  is  whether  this  finding  is  contrary  to  the  evidence. 
The  evidence,  aside  from  the  documentary  evidence  hereto- 
fore referred  to,  consists  of  the  testimonv  of  witnesses 
sworn  and  examined  in  open  court  on  the  hearing.  John 
Pattan,  a  witness  for  appellee,  testified  that  he  worked  at 
the  place  of  appellants  November  10,  1890,  and  was 
employed  in  raising  a  column  of  an  ice  machine  which 
weighed  2,400  pounds,  and  which  had  to  be  raised  high 
enough  to  get  it  into  a  pit,  so  as  to  get  it  under  the  machine, 
and  that  appellee  was  assisting  him  to  shove  the  column 
toward  a  hole  in  the  floor,  where  it  had  to  be  lowered.  It 
seems  the  column  was  suspended  by  a  chain,  the  usual 
appliances  for  such  purpose  being  used.  He  describes  the 
accident  as  follows : 

"We  were  back  to  back  when  we  were  shoving  the  column 
in  to  enter  the  pit  so  we  could  let  it  down,  and  1  said  to 
the  man  on  the  chain  to  lower  it  when  Frank  and  I  shove 
it  in  80 1  would  have  it  far  enough  in  to  enter,  and  let  it 

Tok  LXXV  ft 
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down.  It  had  to  come  down  five  feet  eight  inches.  Just 
as  we  had  it  over  the  hole,  I  hollered,  'lower,'  and  he 
started  to  lower,  and  just  as  he  started  to  lower,  the  chain 
on  the  tackle  was  loose  and  slif>ped  and  the  weight  of  the 
casting  turned  the  hook  from  the  chain  around  the  column, 
and  it  came  down,  and  there  was  a  guide  sticking  out  on 
that  column  about  seven  or  eight  inches,  and  when  it  came 
down  the  guide  was  facing  us.  When  it  came  down,  of 
course  our  strength — shoving  the  casting  into  the  pit — we 
went  with  it.  Frank  caught  his  arm.  It  got  between  the 
floor  and  the  casting  and  the  casting  struck  me  on  the  bead 
and  caught  my  elbow  here,  but  didn't-  hurt  me,  for  I  hap- 
paned  to  throw  my  hand  on  the  floor  and  it  saved  me  from 
going  head-first  in.  Frank  ^t  up  before  me.  I  had  quite 
a  little  time  getting  up.  When  I  got  up  I  saw  him  stand- 
ing there  with  bis  arm  oflp,  just  banging  by  his  'jumper."* 
Describing  the  cause  of  the  accident,  he  says :  "There  is  a 
hook  attached  to  each  end  of  this  chain.  On  one  end  the 
chain  runs  over  the  two  roWers — ^that  is,  the  two  cog-wheels 
the  chain  runs  in — and  as  it  runs  over,  it  catches  in  and  goes 
down,  and  where  this  chain  runs  it  was  worn  so  that  when 
that  tackle  bad  a  heavy  load  on,  it  used  to  slip  and  hang  by 
one  chain,  and  the  other  chain  on  the  tackle  would  be  free, 
and  I  told  the  foreman,  Kamsey,  alx>ut  it  about  a  month  or 
two  months  before  ever  this  happened,  that  that  was  dan- 
gerous and  would  come  down  some  day  and  kill  somebody, 
and  I  was  not  going  to  work  under  it  much  longer.  I 
wanted  them  to  put  double  bolts  on  it.  He  said  be  would. 
I  bad  told  them  several  times  about  it;  that  it  was  danger- 
ous on  account  of  that  tackle  slipping/^ 

Appellee  testified  that  be  had  a  conversation  with  appel- 
lants' attorney  shortly  before  bringing  the  first  snit,  and 
was  offered  $350  by  way  of  settlement;  that  be  talked  with 
his  father  about  it,  who  said  it  was  too  little,  and  that 
when  he  returned  to  his  boarding  house  he  met  Kraus,  who 
boarded  at  the  same  place  where  he  did,  and  told  him  of 
the  offer  and  its  refusal.  Kraus'  business,  as  testified  by 
one  of  the  witnesses  and  not  contradicted,  was  mainly  the 
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looking  up  personal  injnry  claims,  taking  them  to  attor- 
neys, following  them  to  judgment  or  settlement,  and  making 
>yhat  be  could  out  of  them.  When  appellee  told  Eraus  of 
the  offer  and  its  refusal,  the  latter  said,  ^'  We  want  now  a 
good  lawyer,  to  place  the  case  in  an  attorney's  hands." 
Kraus  subsequently  brought  M.  E.  Ames,  an  attorney,  to 
appellee,  and  the  ^idence  shows  he  was  engaged  for  appel- 
lee. An  offer,  as  heretofore  stated,  was  made  by  appellants 
to  Ames  of  $300  or  $350  in  settlement  of  the  claim,  which 
offer  was  refused,  and  Ames,  October  23, 1890,  brought 
suit.  Eraus,  after  the  suit  was  brought,  without  consul- 
tation with  Ames,  ai;id  without  his  knowledge,  took  appellee 
to  one  Paul,  who  testified  that  he  is  a  lawyer,  and  asked 
Paul  what  was  necessary  to  be  done  to  get  a  settlement, 
and  Paul  advised  him  that  it  would  be  necessary  for  appel- 
lee to  have  a  guardian  appointed.  Paul  says  that  after 
some  days  they  came  back  to  his  office  and  said  that  Eraus 
would  act  as  guardian  and  would  give  the  bond. 

The  next  occurrence  of  which  we  have  knowledge,  is  the 
appointment,  October  30,  1800,  of  Jphn  Eraus  as  appellee's 
guardian,  and  the  issuance  of  the  letters  of  guardianship. 
It  is  contended  by  appellee,  that  in  the  interval  between 
the  appointment  of  Eraus  as  guardian  and  the  presentation 
to  the  Probate  Court  of  Eraus*  petition  for  authority  to 
settle  appellee's  claim,  or  at  least,  before  that  petition  was 
presented  to  the  court,  or  authority  to  settle  given,  the 
alleged  settlement  was  made.  We  next  find  Eraus,  Paul  and 
appellee,  between  two  and  three  o'clock  p.  m.,  in  a  basement 
saloon  at  the  corner  of  Randolph  and  La  Salle  streets,  in 
the  city  of  Chicago.  Eraus  at  the  time  had  received  from 
appellants'  attorney  a  check,  presumably  that  of  appellants, 
for  $350,  and  had  had  it  cashed,  and  had  the  money  in  his 
possession.  Appellee  testifies  that  Eraus  and  Paul  then 
urged  him  to  sign  a  paper,  and  gave  him  a  blank  piece  of 
paper  and  a  pencil  to  try  if  he  could  write;  that  he  did  not 
know  how  to  move  the  pencil  with  his  left  hand;  that  they 
said  the  paper  was  a  receipt  for  $150,  and  that  they  would 
not  ^ive  him  the  $150  unless  he  signed;  but  that,  he  per- 
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sisting  in  his  refusal,  Paul  said,  "  We  will  have  to  sign  it 
ourselves,"  and  he,  Paul,  signed  it;  that  then  they  paid  him 
the  $150,  and  Kraus  said,  "If  the  case  comes  up,  you  will 
have  a  little  money."  Eraus  testified  that  he  paid  to 
appellee  $150,  to  Paul  $50,  to  the  bondsmen  $10,  and  paid 
the  court  costs,  and  kept  the  balance,  about  $120,  himself. 
The  evidence  shows  that  the  paper  which  they  tried  to  get 
appellee  to  sign  in  the  basement  saloon,  just  before  Eraus 
gave  him  the  $150,  was  Eraus'  petition,  as  guardian,  for 
leave  from  the  court  to  settle  the  claim.  Appellee  so  tes- 
tified, and  Eraus,  evidently  endeavoring  to  evade  ques- 
tions in  respect  to  the  paper,  finally  yielded  to  persistent 
examination,  and  corroborated  appellee's  testimony  as  to 
the  identity  of  the  paper.  In  his  examination  the  petition 
for  leave  to  settle  appellee's  claim  was  shown  to  him,  and 
the  following  questions  were  asked  and  answers  given : 

Q.  "  Where  was  this  paper  when  you  gave  the  boy  the 
$150;  where  was  that  paper  at  that  time — in  your  pocket  ? " 
A.    "  The  time  I  gave  the  boy  $150  ? " 

Q.    "Yes,  sir."    A.,  ^*Well,  I  guess  so." 

Q.  "  You  showed  it  to  him,  didn't  you,  when  you  gave 
him  the  $150."    A.    "Yes,  sir." 

After  the  witness  had  testified,  in  answer  to  a  number  of 
questions,  that  appellee  did  not  refuse  to  sign  in  the  saloon, 
the  examination  proceeded  as  follows : 

Q.  "  Bid  Paul  ask  him  to  sign  that  paper  in  that  saloon  ? 
Don't  you  know  first  the  boy  said  he  wouldn't,  and  then 
Paul  explained,  and  then  the  boy  said  he  would  sign  ? "  A. 
"  No,  sir." 

Q.  « What  was  it  ? "  A.  "  That  is  what  I  say.  We 
asked  him  to  sign  any  paper  and  the  boy  would  sign  it." 

Q.  "  What  about  this  particular  paper  in  that  saloon  ? " 
A.  "  Paul  asked  him  to  sign  it  for  the  amount  of  money, 
and  he  signed  it;  that  is  the  receipt;  I  don't  know  when 
this  paper  was  signed;  I  think  maybe  this  paper  been  signed 
in  the  Probate  Court." 

The  Court:  "Do  you  know  anything  about  the  boy's 
name  that  appears  on  this  paper — how  it  came  there  ? "  A. 
"  Yes,  sir." 
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Q.  "  Show  it  to  him."  A.  "  When  he  explaine4  what 
paper  it  is  then  I  will  read  the  paper  from  top.  Explain  to 
me  what  it  is  and  I  will  tell  you." 

Mr.  Hirschl :  "  Do  you  know  how  that  writing  came 
there — Frank  Betlejewski  f "  A.  "  I  would  like  to  know 
whether  this  paper  been  signed— Paul  write  with  one  hand, 
and  the  boy  couldn't  write  with  left  hand,  but  the  boy 
hold  the  pen  with  left  hand,  and  Paul  write." 

Q.  *'  That  was  in  the  saloon  when  you  had  this  paper  in 
your  pocket  ?  You  had  the  money  there — that  is  what  you 
said } "    A.    '^  One  paper  been  signed  in  the  saloon." 

The  Court :  "  Was  that  paper  signed  there  ?  Did  you 
see  that  name  put  on  there  ? "  A.  ^^  I  don't  know  what 
paper  is  this." 

Q.  "Look  at  the  name  there."  A.  "I  only  like  to 
know — " 

Q.  "  Do  you  remember  whether  you  saw  it  or  not  ? 
Look  at  the  name  down  below."  A.  "I  like  to  know 
what  the  whole  paper  was,  so  I  just  know  what  this  paper 
means.    Yes,  I  been  have  that  paper  in  my  name." 

Q.  "  Do  you  know  when  that  boy's  name  was  put  on 
there?"    A.    "Yes." 

Q.  "When  and  where?"  A.  "That  is  receipt  been 
given." 

Q.  "  I  don't  ask  you  that.  Tell  me  when  your  name 
was  put  on  that  paper  ? "  A.  That  name  was  signed  when 
he  was  getting  the  money." 

Q.  "  Who  signed  it? "  A.  "  Paul  write  one  hand  and 
boy  hold  pen  with  left  hand." 

Q.     "  That  was  done  at  that  time  ? "    A.     "  Yes,  sir." 

It  will  be  observed  that  the  witness  persisted  in  calling 
the  document  a  receipt.  No  receipt  signed  by  appellee  was 
offered  in  evidence. 

This  evidence  shows  conclusively  that  the  paper  which 
Eraus  had  in  the  saloon,  and  which  he  and  Paul  were  urging 
appellee  to  sign,  was  the  petition  presented  by  Kraus  to  the 
Probate  Court  for  leave  to  settle  the  claim,  and  on  which 
appellee's  name  appeared  when  it  was  presented  to  the 
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court.  The  inference  seems  irresistible  that  prior  to  the 
meeting  in  the  saloon,  and  prior  to  the  presentation  of  the 
petition  to  the  court,  and,  consequently,  prior  to  any  author- 
ity of  Kraus  to  settle  the  claim  with  appellants,  he  had  been 
furnished  by  appellants  with  money  to  procure  a  settlement 
with  api)ellee.  His  own  testimony  is,  that  prior  to  the 
meeting  in  the  saloon,  he  had  received  and  cashed  the  $350 
check.  This  check  was  not  produced  or  put  in  evidence. 
The  petition  itself  has  earmarks  of  fraud.  It  is  not  even 
the  production  of  ingenious  villainy.  This,  perhaps,  was 
inevitable.  The  dishonest  may  possibly  assume  the  garb 
and  outward  show  of  honesty,  but  not  the  character.  The 
ass  may  don  the  lion's  skin,  but  can  not  counterfeit  the 
lion's  roar,  and  his  bray  will  betray  him. 

The  petition  avers :  ^^  That,  as  your  orator  is  informed 
and  believes,  the  injury  occurred  without  the  fault  of  any 
one,  and  he  is  advised  and  believes  there  is  no  liability  there- 
for on  the  part  of  said  Featherstones  or  any  other  person, 
but  that  his  ward  was  simply  unfortunate  in  being  the  vic- 
tim of  the  risk  he  took  in  the  course  of  his  employment." 
Where  did  Eraus  get  the  information  that  appellee's  injury 
was  occasioned  by  an  assumed  danger,  and  that  appellants 
were  not  legally  liable?  Certainly  not  from  appellee  or  his 
father,  because  they  claimed  that  appellants  were  liable, 
and  had  refused  $350  in  settlement,  as  Kraus  knew.  Did 
Ames  so  inform  him  ?  Clearly  not,  because  Ames  had  been 
offered  and  had  refused  $350  in  settlement,  and  had  com- 
menced suit,  as  Kraus  must  have  known.  Where,  then,  did 
he  get  this  information  ?  From  whom,  if  not  from  appel- 
lants, who,  and  their  attorneys,  alone  claimed  non-liability. 
Manifestly,  the  petition  was  not  framed  in  the  interest  of 
appellee. 

The  petition  proceeds  thus :  ^'  That  his  ward  has  incurred 
exi)ense  and  loss  of  time  in  consequence  thereof,  amounting 
to  about  two  hundred  to  three  hundred  dollars,  and  that 
said  Featherstones'  offer  to  pay  to  your  orator  for  account 
of  said  ward,  as  a  present,  without  acknowledging  any  lia- 
bility whatever,  a  portion  of  said  loss."    Appellants*  learned 
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attoraevs  cottld  not  frame  alleviations  more  effective  than 
these  to  exclude  even  the  appearance  of  acknowledgment  of 
liabilitv,  and  at  the  same  time  to  extol  the  generosity  of 
their  clients.  But  the  part  of  the  petition  in  which  Kraus 
had  the  greatest  personal  interest  is  the  conclusion,  which 
is  as  follows : 

"  And  your  orator  recommends  that  said  proposition  be 
aocepted,  and  that  he  be  authorized  to  accept  not  less  than 
one  hundred  and  fifty  dollars,  besides  providing  for  the  costs 
of  this  guardianship,  say  not  less  than  two  hundred  dollars 
in  all,  and  to  settle  and  compromise  the  said  claim  with  said 
Featherstones  upon  the  best  terms  he  can  make,  not  less 
than  two  hundred  dollars,"  etc. 

This  false  and  deceptive  petition  was  sworn  to  by  the 
unscrupulous  Kraus.  A  petition  which  asks  the  court  for 
authority  to  do  that  which  the  {petitioner  had,  as  he  sup- 
posed, irrevocably  done  without  authority.  The  conclusion 
of  the  petition  is  Corroborative  of  the  evidence  as  to  what 
transpired  in  the  saloon,  and  also  exposes  the  previous 
scheme.  He  asks  the  court  for  permission  to  settle  for  not 
less  than  one  hundred  and  fifty  dollars,  the  amount  he  had 
paid  to  appellee,  besides  providing  for  the  costs  of  this 
guardianship,  say  not  less  than  two  hundred  dollars  in  all. 
He  clearlv  intended  bv  the  petition  to  have  the  court  believe 
that  $50  would  be  sufficient  to  pay  all  the  costs  of  guard- 
ianship, including  his  compensation  as  guardian,  while  he 
had  already  appropriated  $120,  and,  if  subsequently  called 
on  for  a  report  of  his  guardianship,  he  could  report  $200 
received  from  appellants,  $150  paid  to  appellee,  and  the 
remainder  exhausted  in  paying  the  costs  of  guardianship, 
when,  having  successfully  hoodwinked  the  court,  the  record 
would  enable  him,  with  equal  success,  to  defraud  his  ward. 
His  guardianship  of  appellee  was  such  as  a  hungry  wolf, 
assisted  by  an  equally  hungry  whelp,  might  exercise  over  a 
helpless  and  unsuspecting  lamb.  The  distribution  of  the 
booty  justifies  the  figure,  the  older  wolf  taking  the  larger 
share.  Kraus  is  evidently  one  of  a  class  outside  the  pale  of 
the  legal  profession,  the  disreputable  coadjutors  of  another, 
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if  possible,  more  disreputable  class,  unfortunately  within  its 
pale,  who  eke  out  a  dishonorable  existence  by  robbing  the 
victims  of  negligence  and  miscarriage  of  the  compensation 
they  should  receive,  who  live  literally  on  the  price  of  blood, 
or,  real  victims  failing,  on  the  fruits  of  the  perjury  of  simu- 
lated victims  and  suborned  witnesses,  and  whose  very  exist- 
ence illustrates  not  onlv  the  wisdom  but  the  necessity  of  the 
recent  rules  of  the  Supreme  Court  in  regard  to  admissions 
to  the  bar.  It  is  needless  to  say  that  these  remarks  have 
no  application  to  any  honorable  member  of  the  bar  who 
espouses  the  cause  of  a  needy  client  for  a  reasonable  com- 
pensation, depending  on  a  successful  result,  and  who  guards 
the  interest  of  his  client  as  if  it  were  his  own,  who  lives  by 
his  practice  and  not  by  his  practices. 

If  appellee  lost  his  arm  by  reason  of  the  negligence  of 
appellants,  as  averred  in  the  bill,  the  gross  inadequacy  of 
the  amount  for  which  his  claim  is  alleged  to  have  been  set- 
tled, is  a  circumstance  material  to  the  inquiry  whether  the 
settlement  was  procured  by  fraud.  10  Am.  &  Eng.  £ncy., 
329  et  8eq,y  and  cases  cited  in  notes. 

^'  When  the  witnesses  are  produced  and  examined  in  open 
court,  the  finding  of  the  court  will  not  be  disturbed  unless 
the  finding  is  manifestly  and  clearly  against  the  evidence." 
Miltimore  v.  Ferry,  171  111.  219. 

The  finding  of  the  court  in  the  present  case  is  not  mani* 
festly  and  clearly  against  the  evidence. 

It  is  objected  that  appellee  has  not  returned,  or  offered  to 
return,  the  money  paid  to  his  guardian.  The  bill  avers,  and 
it  is  not  denied  by  the  answer,  that  appellee  long  since 
expended  for  the  necessaries  of  life  the  money  paid  to  him, 
and  that  he  has  no  means  whatever  to  tender  back  said  sum, 
but  is  willing  that  appellants  may  have  credit  for  said  sum 
on  any  amount  which,  eventually,  he  may  recover  against 
them. 

In  Brandon  et  al.  v.  Brown,  106  111.  526,  the  court  say: 
^'  We  have  repeatedly  held  that  when  a  minor  disapproves 
a  judicial  sale  bill  in  equity,  he  must  return,  or  offer  to  re- 
turn, what  he  has  received  if  it  be  in  his  power.    When  ho 
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has,  daring  his  minority,  wasted  or  squandered  it,  this  is 
not  required,"  etc. 

In  Eeynolds  v.  McCurry  et  al.,  100  111.  361,  is  the  follow- 
ing: "But  even  when  one  has  personally  enjoyed  the 
benefit  of  the  consideration  for  a  conveyance  of  land  while 
a  minor,  he  is  not  bound  in  every  case  to  restore  the  consid- 
eration before  he  is  permitted  to  avoid  his  deed.  The  gen- 
eral rule  is,  that  when  the  consideration  of  a  conveyance  by 
an  infant  has  been  expended  so  that  he  is  not  in  a  condition 
to  restore  it,  he  may  nevertheless  avoid  the  consequence. 
It  is  only  when  he  still  has  the  consideration,  that  he  will 
be  compelled  to  return  it.  1  Wait's  Actions  and  Defenses, 
142.  Any  other  rule  would  leave  thoughtless,  extravagant 
young  persons  at  the  mercy  of  sharpers  and  land  sharks." 

To  the  same  effect  are  the  following  cases :  Miller  v. 
Smith,  26  Minn.  248;  St.  Louis,  I.  M.  &  S.  Railway  Co.  v. 
Higgins,  44  Ark.  293;  Carpenter  v.  Carpenter,  46  Ind.  142; 
Green  v.  Green,  69  N.  Y.  553;  Commonwealth  v.  Johns,  6 
Gray,  274;  Chandler  v.  Simmons,  97  Mass.  614;  Walsh  v. 
Young,  HO  Mass.  396;  Boody  v.  McKenney,  23  Me.  517, 
525;  Price  v.  Furman,  27  Vt.  271;  Bennett  v.  McLaughlin, 
13  111.  App.  349. 

Appellants'  counsel  further  contend  that  appellee  having 
failed  to  avail  in  the  action  at  law  of  the  objections  now 
made  to  the  order  of  the  Probate  Court  authorizing  the 
settlement,  and  to  the  release,  a  court  of  chancery  will  not 
88t  aside  the  judgment  of  the  Circuit  Court  in  that  action. 
This  might  be  true,  if  the  objections  were  such  that  the  ap- 
pellee could  have  availed  of  them  in  the  common  law  action, 
but  the  appellee  could  not,  in  that  action,  attack  the  settle- 
ment and  the  release,  without  attacking  the  order  of  the 
Probate  Court  authorizing  the  release.  The  settlement 
purports  to  have  been  judicial  in  its  nature,  and  appellants 
so  claim.  Their  answer  to  appellee's  bill  contains  the  fol- 
lowing: 

"Respondents  further  aver  that  said  settlement  was  duly 
authorized  by  the  Probate  Court  of  Cook  County,  and  ap- 
proved by  said  Probate  Court,  and  respondents  deny  that 
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there  was  any  imposition  upon  said  court.'*  The  question 
whether  the  order  of  the  Probate  Court  was  procured  by 
fraud  and  imposition  on  the  court,  could  not  have  been 
raised  in  the  action  at  law,  as  the  trial  court  held,  and  is 
])urely  cognizable  in  equity.  The  rule  that  a  party  to  an 
action  at  law  must  avail  himself  of  such  defenses  as  he  may 
have,  applies  only  to  strictly  legal  defenses.  Vennum  v. 
Davis  et  al.,  35  111.  568;  Palmer  v.  Bethard  et  al.,  66  111.  529; 
Gregg  V.  Brower,  67  111.  525. 

"  A  party  sued  at  law,  having  a  defense  of  which  he  does 
not  know,  or  of  which  he  can  not  avail  himself  at  law,  either 
for  the  reason  that  it  is  purely  equitable  in  its  nature^  or  be- 
cause by  the  rules  of  law  he  can  not  avail  himself  of  it,  may 
enjoin  the  judgment  by  bill  in  equity."  Chicago  &  E.  I.  R. 
R.  Co.  V.  Hay  et  al.,  119  111.  604. 

It  is  objected  that  appellee  is  estopped  to  question  the 
good  faith  of  the  settlement,  by  having  brought  suit  against 
Eraus  and  the  sureties  on  his  bond  as  guardian,  for  the  re- 
covery of  the  money  retained  by  Kraus.  That  suit  was  dis- 
missed. Appellants  were  not  induced  to  do  or  omit  to  do 
anything  by  reason  of  the  suit.  Under  these  circumstances 
we  can  not  perceive  how  the  principle  of  the  law  of  estop- 
pel can  be  invoked  by  appellants. 

The  decree  will  be  atliriQed. 


Order  of  Chosen  Friends  v.  Amelia  Ansterlltz. 

1.  Benefit  Socibtibs— Hon;  Aasessmenta  Must  he  Made— Burden  of 
Proof  as  to, — Assessmenta  by  a  benefit  society  must  be  made  in  accord- 
ance with  the  laws  of  the  society,  and  where  such  a  society  defends 
against  the  payment  of  a  certificate  on  the  ground  of  the  non-payment 
of  an  assessment  the  burden  is  upon  it  to  prove  that  the  assessment  was 
made  in  accordance  with  the  provisions  of  its  laws,  that  the  required 
conditions  existed  when  the  assessment  was  made  and  that  it  was  not 
pjkid. 

2.  Same— Evidence  of  the  Validity  of  Assessments.-^The  fact  that  an 
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assessment  on  the  members  of  a  benefit  society  was  made  by  the  proper 
officer  of  the  society  is  not  prima  facie  evidence  of  the  validity  of  the 
aeaessment. 

8.  Samb— Can  Not  Both  Admit  and  Deny  Payment  of  an  Assessment, 
—A  benefit  society  can  not  be  heard  to  say  that  an  assessment  was  paid, 
for  the  purpose  of  precludinj^  inquiry  as  to  its  validity,  and  that  it  was 
not  paid  for  the  purpose  of  enforcing  a  forfeiture.  It  must  take  one  posi- 
tion or  the  other. 

4.  Samb—  Waiver  of  Forfeiture  of  Membership.  —The  retention  by  a 
benefit  society  of  money  paid  by  a  member  in  settlement  of  an  assess- 
ment amounts  to  a  waiver  of  the  rii^ht  of  forfeiture,  if  such  right  existed. 

5.  Samb — Waiver  of  Proofs  of  Death. — Where  the  by-laws  of  a  bene- 
fit society  provide  that  the  subordinate  lodge  shall  forward  notice  of 
death  of  beneficiary  members,  and  that  proper  blanks  for  proof  of  death 
shall  thereupon  be  furnished,  a  failure  to  forward  the  notice  and  to 
famish  the  blanks  will  dispense  with  formal  proofs  of  death. 

6.  Same— JbrfeiYttre  of  Membership — Burden  of  Proof  of. — In  a  suit 
on  a  benefit  certificate  the  defense  of  forfeiture  for  non-payment  of  an 
aaBessment  is  an  affirmative  one,  and  the  burden  of  proving  it  is  on  the 
defendant. 

7.  Forfbitdrbs — Are  Not  Favored  by  the  Law. — Forfeitures  are  not 
regarded  with  favor,  and  a  party  who  insists  upon  declaring  a  forfeiture 
mnst  make  clear  proof  and  show  that  he  is  entitled  to  make  such  decla- 
ration. 

Assampsit,  on  a  benefit  certificate.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stbin,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  March 
24,1898. 

H.  H.  C.  Miller  and  W.  S.  Oppenejeim,  attorneys  for 
appellant. 

Moses,  Sosenthal  &  Eennedt,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  by  appellee  against  appellant  on  a 
benefit  certificate  issued  to  her  husband,  William  Austerlitz, 
June  29,  1889,  for  the  sum  of  $1,000,  payable  in  the  event 
of  his  death  to  his  wife,  the  appellee. 

The  appellant  pleaded  the  general  issue  and  a  special  plea 
averrinsT,  in  substance,  that  bv  the  constitution  and  laws  of 
the  order,  it  was  provided  that  an  assessment  should   be 
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due  and  payable  from  each  member  on  the  first  day  of  each 
calendar  month,  which  each  member,  without  notice  or 
demand,  was  bound  to  pay  on  the  last  day  of  the  month  in 
which  it  became  due,  in  default  of  which  he  should  forfeit 
all  rights  and  claims  under  the  relief  fund,  and  should 
stand  suspended  from  beneJSciary  membership;  that,  April 
1, 1893,  an  assessment  of  ninety  cents  was  due  and  payable 
from  William  Austerlitz,  which  he  wholly  neglected  to  pay, 
and  that,  by  reason  of  such  failure,  he  was  regularly  sus- 
pended April  30,  1893,  etc. 

The  case  was  tried  by  the  court,  a  jury  being  waived  by 
the  parties,  and  the  court  found  for  the  appellee  and 
assessed  her  damages  at  the  sum  of  $1,120,  and  rendered 
judgment  accordingly. 

William  Austerlitz  died  October  23,  1893.  The  name  of 
the  local  lodge  to  which  he  belonged  was  Goethe  Council 
33,  of  Illinois,  at  the  date  of  the  certificate  sued  on,  but  the 
name  was  subsequently  changed  to  '*  H.  H.  Morse  Council," 
which  last  was  its  name  at  the  time  of  the  death  of  William 
Austerlitz.  The  evidence  shows  that  the  deceased  became 
a  member  of  the  order  January  13,  1888,  at  which  date  a 
certificate  was  issued  to  him,  in  which  his  brother  Joseph 
Austerlitz  was  named  as  beneficiary,  which  certificate  was 
surrendered  to  the  appellant;  and,  in  lieu  thereof,  the  cer- 
tificate sued  on  was  issued;  also  that  all  assessments  against 
William  Austerlitz  prior  to  assessment  212,  were  paid  dur- 
ing his  lifetime.  The  assessment  which  it  is  averred  in 
appellant's  special  plea  was  due  and  payable  April  1st,  and 
for  the  non-payment  of  which  the  plea  alleges  Austerlitz 
was  suspended,  was  assessment  211,  and  was  the  regular 
assessment  for  April,  1893,  and  the  evidence  shows,  and 
appellant's  counsel  admits,  that  assessment  211  was  paid. 
This  disposes  of  appellant's  special  plea.  Appellant's  pres- 
ent contention  is  that  an  assessment,  212,  additional  to  the 
regular  monthly  assessment,  was  called  in  April,  1893,  and 
fell  due  on  or  before  May  15, 1893;  that  the  deceased  failed 
to  pay  that  assessment  and  by  such  failure  became  sus- 
pended. 
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The  following  are  by-laws  of  appellant : 

*' Section  291.  It  shall  be  the  duty  of  the  members  to 
ascertain  the  amount  of  their  dues  and  assessments  by  per- 
sonal application  to  the  secretary  and  to  pay  the  same 
within  the  time  limited  for  payment  without  notice  or 
demand,  and  failure  to  so  pay  shall  deprive  the  members 
of  aU  rights  and  benefits  of  beneficiary  membership  in  the 
order. 

"Section  292.  An  assessment  shall  be  due  and  payable 
from  every  member  liable,  as  provided  in  section  287  of 
these  laws,  on  the  first  day  of  each  calendar  month,  unless 
otherwise  ordered  by  the  executive  committee.  Each  mem- 
ber shall,  without  notice  or  demand,  pay  the  amount  of 
each  assessment  to  the  secretary  on  or  before  the  last  day 
of  the  month  in  which  the  same  becomes  due. 

"Section  293.  When  more  than  one  assessment  is  re- 
quired in  any  calendar  month,  then  such  additional  assess- 
ment or  assessments  shall  be  due  and  payable  on  and  after 
the  16th  of  such  month  and  before  the  15  th  of  the  next 
month. 

"  Section  294.  Any  member  failing  to  pay  any  special 
assessment  within  said  time  limited  shall  forfeit  all  rights 
to  claims  and  benefits  under  the  relief  fund  laws  and  shall 
stand  suspended  from  beneficiary  membership.  Each  delin- 
quent member  shall  stand  so  suspended  until  all  arrearages 
and  fines  shall  have  been  paid  to  the  secretary,  and  all 
other  laws  governing  re-instatements  have  been  fully  com- 
plied with. 

^^.  Section  313.  When  the  amount  in  the  supreme  treas- 
ury, together  with  the  amount  receivable  during  any  calen- 
dar month,  after  deducting  the  amount  required  for  death 
or  disability  claims,  is  less  than  $3,000,  or  is  not  sufficient  to 
pay  all  claims  of  which  he  has  written  notice,  then  the 
supreme  recorder  shall,  in  accordance  with  the  provisions 
of  section  293  hereof,  collect  such  additional  assessments  as 
may  be  necessary  to  make  such  payments,  and  shall  notify 
the  subordinate  councils  accordingly." 

The  additional  assessment,  212,  could  only  have  been 
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made  in  pursuance  of  section  313,  and  the  burden  was  on 
appellant  to  prove  that  it  was  made  in  accordance  with  the 
provisions  of  that  section,  and  that  the  conditions  specified 
in  the  section  existed  when  the  assessment  was  made,  and 
also  that  the  assessment  was  not  paid.  2  Bacon  on  Ben. 
Societies,  Sec.  469;  Niblack  on  Ben.  Societies,  Sees.  252, 
530;  Shea  v.  Massachusetts  Ben.  Ass'n,  160  Mass.  289;  Tobin 
V.  Western  Mut.  Aid  Society,  72  la.  261;  Dial  v.  Valley 
M.  Life  Association,  29  S.  C.  560;  American  Mut.  Aid  Society 
V.  Helburn,  85  Ky.  1;  Long  Pond  Mut.  F.  Ins.  Co.  v.  Hough- 
ton, 6  Gi-ay,  77;  Atlantic  Mut.  F.  Ins.  Co.  v.  Fitzpatrick, 
2  Gray,  279;  Grand  Lodge  A.  O.  U.  W.  v.  Bagley,  164  111. 
3A0. 

In  the  last  case  the  laws  of  the  society  required  the  sub- 
ordinate lodge  to  make  an  assessment  of  one  dollar  on  each 
member  holding  a  certificate,  when  notified  so  to  do  by  the 
grand. recorder,  and  that  when  the  assessment  should  be 
made,  not  later  than  the  8th  of  the  month,  to  notify  each 
member  thereof  not  later  than  the  28th  of  the  montlu 
The  subordinate  lodge  did  not  notify  each  individual  mem- 
ber of  the  assessment,  but  merely  read  in  open  lo<lge  the 
notice  from  the  grand  recorder  to  make  the  assessment. 
Held,  that  the  law  as  to  notice  was  not  complied  with,  the 
court  saying :  "The  question  hei'e  is  one  of  forfeiture,  and 
no  liberal  construction  or  intendment  will  be  indulged  in 
favor  thereof." 

Section  313  specifies  only  two  cases  in  which  an  additional 
assessment  may  be  made. 

The  first  is,  "  when  the  amount  in  the  supreme  treasury 
together  with  the  amount  receivable  during  any  calendar 
month,  after  deducting  the  amount  required  for  death  or 
disability  claims,  is  less  than  $3,000."  In  this  case  the  mode 
of  ascertainment  whether  an  assessment  can  be  levied  is 
clear.  The  amount  of  cash  in  the  treasury  must  be  added 
to  the  amount  receivable  in  the  calendar  month  in  which  it 
is  proposed  to  levy  the  assessment,  and  from  the  sum  of 
these  two,  the  amount  required  for  death  and  disability 
claims  is  to  be  deducted.  If  the  remainder  is  less  than 
$3,000,  an  assessment  may  be  levied,  otherwise  not. 
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The  second  case  in  which  an  assessment  may  be  levied 
under  section  313,  is  when  the  remainder,  found  as  above 
stated,  is  not  sufficient  to  pay  all  claims  of  which  the  su- 
preme recorder  has  written  notice. 

The  depositions  of  Thomas  Linn,  the  supreme  recorder, 
were  read  in  evidence,  the  first  taken  May  14, 1896,  the  last 
February  12,  1897.  In  the  first  deposition  he  testified  as 
follows:  ^' There  was  less  than  $3,000  in  the  supreme 
treasury,  after  deducting  the  amount  required  for  death 
and  disability  claims  of  which  I  had  written  notice,  and  it 
became  necessary  to  make  such  additional  assessment."  The 
witness  does  not  sav  that  he  deducted  the  death  and  dis- 
ability  claims  from  the  total  of  cash  and  the  amount  receiv- 
able during  the  month;  the  evident  meaning  is  that  he 
deducted  these  claims  only  from  the  amount  of  cash  in  the 
treasury,  taking  no  account  of  the  amount  receivable  during 
the  calendar  month.  Had  he  added  the  amount  receivable 
to  the  ca-sh  in  the  treasury  and  then  deducted  the  amount 
of  claims,  non  constat  that  the  remainder  would  not  have 
been  $3,000  or  more.  He  says  that  the  assessment  was  made 
prior  to  April  15,  1893,  but  he  can  not  give  the  exact  date. 

In  Linn's  second  deposition,  taken  about  nine  months  after 
the  first,  the  following  appears : 

Q.  "  What  was  the  condition  of  the  relief  fund  at  the 
time  assessments  212,  213,  214  and  215  were  made?" 

A.  "  There  was  a  deficit.  There  were  more  claims  pend- 
ing than  the  receipts  would  pay  with  the  cash  on  hand 
added." 

This  evidence  was  evidently  intended  to  bring  assessment 
212  within  the  condition  secondly  specified  in  section  313, 
but  it  fails  to  satisfy  that  condition.  The  condition  is  not 
that  the  remainder  shall  be  insufficient  to  pay  pending 
claims.  The  language  is,  ^^  or  is  not  sufficient  to  pay  all 
claims  of  which  he  (the  supreme  recorder)  has  written 
notice."  There  is  a  manifest  distinction  between  pending 
claims  and  claims  of  which  the  supreme  recorder  has  written 
notice. 

Section  324  of  appellant's  relief  fund  laws  is  as  follows: 
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"  Section  324.  All  proofs  for  death  or  disability  benefits 
shall  be  approved  or  rejected  by  the  subordinate  council  to 
which  claimant  belongs  while  assembled  in  regular  session, 
and  such  approval  or  rejection  shall  be  attested  by  the  coun- 
cilor and  secretary  with  the  seal  of  the  council.  Amedical 
examiner  of  the  order  shall  also  approve  or  reject  such 
claims,  all  of  which  shall  be  done  before  a  claim  is  for- 
warded." 

So  long  as  a  claim  is  before  the  subordinate  council  or  lodge 
for  investigation,  it  is  a  pending  claim,  and  as  it  may  ulti- 
mately be  rejected,  it  should  not,  of  course,  be  considered  in 
passing  on  the  available  assets  of  the  society.  Hence  the 
word  written,  in  section  313,  was  inserted  advisedly  and  for 
good  reason.  The  question  is  whether  adding  the  cash  in 
the  treasury  to  the  amount  receivable  for  the  month  of  April, 
and  deducting  therefrom  death  and  disability  claims  which 
had  been  allowed,  there  would  not  be  sufficient  to  pay  all 
claims  of  which  the  recorder  has  written  notice,  and  his 
answer  throws  no  light  on  that  question,  because  whether 
the  remainder  was  or  not  sufficient  to  pay  pending  claims, 
which  might  ultimately  be  rejected,  is  immaterial. 

The  witness  was  further  questioned  and  answered  as  fol- 
lows: 

Q.  "  What  was  the  condition  of  the  relief  fund  at  the 
time  each  of  these  assessments  was  made? " 

A.  "  There  was  a  deficit,  and  receipts  were  consumed  in 
payment  of  claims  at  the  time  of  making  each  assessment.'' 

It  is  difficult,  if  not  impossible,  to  understand  this  answer. 
It  is  clear,  however,  that  it  does  not  bring  the  assessment 
within  the  first  condition  of  section  313,  because  it  is  not 
stated  what  the  deficit  was,  whether  more  or  less  than 
$3,000,  and  we  think  it  equally  clear  that  the  answer  does 
not  state  facts  within  the  second  condition  of  that  section. 
To  say  that  there  was  a  deficit  is  certainly  not  equivalent 
to  saying  that  the  deficit  was  not  sufficient  to  pay  all  claims 
of  which  the  recorder  had  written  notice.  He  does  not 
even  tell  us  how  the  deficit  was  ascertained.  He  says 
"  receipts  were  consumed  in  payment  of  claims."    To  what 
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does  this  refer?  Evidently  it  can  not  refer  to  the  amount 
receiTable  during  the  month  of  April,  because  the  assess- 
ment was  made  prior  to  the  15th  day  of  that  month,  and 
the  members  of  subordinate  councils  had,  by  virtue  of  sec- 
tion 292,  until  the  last  day  of  the  month  to  pay  their  regu- 
lar monthly  assessments,  and  the  amount  receivable,  but 
not  yet  received,  could  not  be  used  or  consumed  in  payment 
of  claims. 

When  he  says  "  the  receipts  were  consumed,"  he  can  not 
refer  to  the  treasury,  because  as  to  that  he  says  "  there  was 
a  deficit,"  which  merely  means  there  was  not  a  sufficient 
amount,  implying  that  there  was  some  amount,  and  in  his 
former  deposition  he  substantially  testified  that  there  was 
money  in  the  treasury. 

This  is  positively  all  the  evidence  in  support  of  the  con- 
tention that  a  condition  existed  which  justified  additional 
Jissessraent  212.  No  record  was  introduced  showing  the 
balance  in  the  treasurv,  or  the  amount  receivable  in  the 
month  of  April,  or  the  amount  of  claims  of  which  the 
sapreme  recorder  had  written  notice,  in  addition  to  which 
he  testified  that  he  had  no  personal  knowledge  of  the  actual 
amount  in  the  treasury,  and  it  is  plain  from  appellant's  con- 
stitution and  by-laws  that  he  could  not,  in  his  official  capac- 
ity, have  such  knowledge,  because  all  moneys  collected  by 
subordinate  councils  on  account  of  the  relief  fund  are  sent 
by  such  councils  directly  to  the  supremo  treasurer,  who,  as 
the  evidence  shows,  resides  in  Washington  City,  D.  C, 
while  the  supreme  recorder  resides  in  Indianapolis. 

We  think  the  evidence  insufficient  to  show  the  existence 
of  either  of  the  conditions  specified  in  section  313,  at  the 
time  the  assessment  was  called. 

Appellant^s  counsel  announces  the  rather  startling  propo- 
sition that  the  mere  fact  that  the  supreme  recorder  called 
the  assessment  \%  prima  facie  evidence  of  its  validity.  The 
opinion  of  the  court  in  Grand  Lodge  A.  O.  U.  W.  v.  Bagley, 
164  III  340,  is  a  sufficient  answer  to  this  proposition.  But 
counsel  further  argues,  alluding  to  a  payment  made  by  the 
plaintiff  to  the  local  secretary,  June  7, 1S93,  that  as  Auster- 
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litz  caused  the  assessment  to  be  paid,  he  can  not  call  in 
question  its  regularity.  Counsel,  however,  is  met  with  this 
dilemma :  If  the  assessment  was  paid,  that  is  an  end  of  the 
question,  and  there  is  no  forfeiture;  but  if  it  was  not  paid, 
then  inquiry  as  to  its  validity  is  not  precluded.  Appellant 
must  take  one  horn  or  the  other  of  this  dilemma.  It  can 
not  be  heard  to  say  that  the  assessment  was  paid  for  the 
purpose  of  precluding  inquiry  as  to  its  validity,  and  that  it 
was  not  paid  for  the  purpose  of  enforcing  a  forfeiture. 

If  assessment  212  was  invalid,  this  is  decisive  of  the  case; 
but  inasmuch  as  the  question  has  been  discussed  by  counsel, 
whether  the  assessment  was  paid,  and  as  the  trial  court 
found  that  its  non-payment  was  not  sufficiently  proved;  we 
will  next  consider  that  question. 

The  evidence  shows,  and  counsel  for  appellant  states,  that 
assessments  are  collected  by  the  secretary  of  the  subordi- 
nate council  from  the  members  of  such  council,  and  the 
amounts  collected  are  forwarded  by  him  to  the  supreme 
treasurer.  The  evidence  also  shows  that  the  H.  H.  Morse 
Council,  of  which  William  Austerlitz  was  a  member,  issued 
to  its  members  pass  books  in  which  were  entered  by  the 
secretary  payments  by  the  members  of  assessments  and 
dues.  The  pass  book  of  William  Austerlitz  was  pat  in 
evidence.  Printed  in  it,  under  the  heading,  "Member's 
Account  Book,  Chosen  Friends — William  Austerlitz  of  H. 
II.  Morse  Council,"  is  the  following : 

"  Instructions. 

"  As  soon  as  the  holder  of  this  book  receives  the  notice  of 
an  assessment,  he  should  take  the  book  and  enter  the  num- 
ber of  assessment,  the  amount,  and  under  the  heading 
^  called,'  the  date  of  such  notice.  By  referring  to  his  book 
he  will  then  always  be  able  to  tell  when  the  forty  days 
allowed  him  to  pay^  have  expired,  and  prevent  him  from 
getting  in  arrears,  and  thus  save  him  the  trouble  and 
expense  in  connection  therewith.  Whenever  a  payment  is 
made,  the  book  should  be  presented  to  the  collector,  who 
enters  the  date  when  such  payment  is  made,  and  his  name 
OS  an  acknowledgment  of  the  receipt  thereof." 
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It  can  not  be  presumed  that  these  instructions  were  con- 
tained only  in  the  pass  book  of  the  deceased.    The  fair 
inference  is  that  they  were  contained  in  all  pass  books 
issued  to  the  members  of  H.  H.  Morse  Council,  and  it  is 
difficult  to  believe  that  appellant  was  ignorant  of  them. 
The  local  seoretary,  under  date  May  15,  1893,  sent  a  report 
to  the  supreme  treasurer  of   collections  on   account  of 
assessment  212.    In  that  report  appears  the  name  '^  William 
Austerlitz,"  and   opposite   the   name  and  in  the  column 
headed  "Suspended,  date,"  are  the  figures  "4—80—93," 
meaning,  as  Supreme  Recorder  Linn  testified,  that  William 
Austerlitz  was  suspended  April  30,  1893,  for  non-payment 
of  ninety  cents,  being  the  amount  to  be  paid  under  assess- 
ment 212.    The  supreme  treasurer  received  the  report  at 
Washington,   D.  C,  June  6,   1893,   and  forwarded  it  to 
Indianapolis  to  the  supreme  recorder,  who  received  it  June 
16, 1893.    That  the  local  secretary  made  a  mistake  in. the 
report  in  marking  William  Austerlitz  suspended  April  30, 
1893,  for  non-payment  of  assessment  212,  is  clear,  because 
that  assessment  was  not  payable  by  the  strict  letter  of  sec- 
tion 293  until  May  15,  1893,  and   the  supreme  recorder 
himself  testified :  "  The  last  day  of  grace  allowed  to  mem- 
bers for  payment  of  assessment  212  was  May  15,  1893." 
This  mistake,  obvious  to  any  one  acquainted  with  the  by- 
laws, should  have  been  noticed  by  the  supreme  recorder, 
and  he  should  have  notified  the  local  secretary  of  it  and  had 
it  corrected.    He  was  the  custodian  of  such  reports,  and  it 
was  his '  duty,  as  he,  in  substance,  testified,  to  notify  the 
local  secretary  of  mistakes  in  the  latter's  reports.    He  not 
only  failed  so  to  do,  but  as  will  presently  appear,  persisted 
in  maintaining  that  the  deceased  was  suspended  April  30, 
1898,  for  non-payment  of  an  assessment  due  May  15, 1893. 
After  forwarding  the  report  of  date  May  15,   1893,   the 
local  secretary,  without  the  aid  of  the  supreme  recorder, 
evidently  discovered  his  mistake  in  marking  the  deceased 
suspended  April  30, 1893,  because,  in  a  report  of  assessment 
213  of  date  June  1,  1893,  and  which  was  received  by  the 
supreme  treasurer  June  19th,  and  by  the  supreme  recorder 
June  29,  1893,  the  following  appears : 
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"Name.  Age.    Amount        Date  Date 

One        of  R.  R        of  Eein- 
Asst.         Certf.        statement. 
William  Austerlitz.    31.  .90        l-ia-88.       5-25-93." 

The  figures  "  5 — 25—93  ''  mean  that  Austerlitz  was  rein- 
stated May  25,  1893.    Supreme  EecorderLinn  testifies  that 
accompanying  the  last  report,  the  local  secretary  forwarded 
$1.80  on  account  of  assessment  212  and  213  against  William 
Austerlitz.    The  supreme  recorder,  still  insisting  that  the 
deceased  was  suspended  April  30,  lfi93,  for  non-payment  of 
assessment  212,  refused  to  accept  assessments  212  and  213, 
which,   by  the  way,  were  tten  in  the  supreme  treasury, 
and  inclosed  to  the  local  secretary  in  a  letter  dated  June 
29,  1893,  a  voucher  for  $2.70  which  he  claimed  was   the 
amount  of  over-payment  on  assessment  212,  and  included 
the  $1.80  forwarded  on  account  of  Austerlitz,  and  directed 
the  local  secretary  to  send  the  voucher  with  his  next  remit- 
tance to  the  supreme  treasurer,  as  so  much  cash.    There  is 
abundant  evidence  that  the  local  council  had  been  in  the 
habit  of  advancing  assessments  for  deceased.    Lachman,  a 
witness  for  appellant,  who  was  secretary  of  H.  H.  Morse 
Council  in  1893,  and  so  continued  until  November,  1805, 
testified,  on  his  cross-examination:  ^' Every  month  when  an 
assessment  was  sent  away,  if  he  failed  to  pay,  the  lodge 
advanced  the  money  for  him,  took  it  out  of  the  general 
fund  and  paid  his  assessment."     On  his  re-direct  examina- 
tion he  testified :    ^'  I  can  not  tell  for  how  long  a  time  the 
lodge  had  been  paying  Austerlitz's  assessment   before  he 
was  suspended.    They  were  paid  for  him  right  along,  and 
when  he  paid  up,  then  let  it  run  again."    Lachman's  evi- 
dence is  corroborated  by  the  pass  book. 

Now,  although  by  section  293  of  the  by-laws  an  addi- 
tional assessment  is  payable  the  15th  of  the  month  in  which 
it  is  called,  and  may  be  paid,  to  save  a  forfeiture,  by  the 
15th  of  the  next  month,  or  in  thirty  days  from  the  15th  of 
the  month  in  which  it  is  called,  the  printed  instructions  in 
the  pass  book  are  that  the  assessment  may  be  paid  in  forty 
days.    May  25,  1893,  was  just  forty  days  from  April  15, 
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1893,  the  month  in  which  the  assessment  was  called,  and  it 
is  a  significant  circumstance  that  in  the  report  of  assess- 
ment 213  it  is  noted  that  the  deceased  was  reinstated  May 
25, 1893,  the  very  last  day  on  which  his  assessment  212  was 
payable  in  accordance'  with  the  notice  in  his  pass  book. 
Although  he  was  noted  as  suspended  in  the  report  of  assess- 
ment 212,  and  as  reinstated  in  report  of  assessment  213, 
there  was  not,  in  law,  any  suspension  or  any  reinstatement 
as  so  noted.  The  local  lodge  evidently  discovered  that  the 
notation  of  suspension  in  the  former  report  was  erroneous, 
and  very  properly  ignored  that  notation,  and  acted  as  if  it 
had  not  been  made.  The  notation  in  the  last  report,  which 
was  put  in  evidence  by  appellant,  that  Austerlitz  was .  rein- 
stated May  25,  1893,  is  evidence  tending  to  show  that  at 
that  date  he  was  a  member  in  good  standing,  and  had  paid 
all  dues  and  assessments.  Appellant^s  counsel  contends 
that  the  report  of  assessment  212,  in'  which  the  assessment 
against  the  deceased  is  marked  unpaid,  is  evidence  that  it 
was  unpaid;  but  it  has  been  shown  that  the  report  was 
erroneous  in  noting  him  suspended  April  30, 1893,  for  non- 
payment of  an  assessment  not  finally  payable  by  the  strict 
letter  of  appellant's  by-law  till  May  15,  1893;  also  that  the 
report  was  subsequently  disregarded  by  the  secretary  who 
made  it  and  the  local  council  from  which  it  emanated.  The 
report  is  dated  May  15th,  and  no  forfeiture  could  have 
occurred  until  May  16th,  because  Austerlitz  had  all  of  the 
previous  day  in  which  to  pay.  A  report  so  erroneous  in 
respect  to  a  matter  so  serious,  is  not  entitled  to  any  weight 
as  evidence,  in  so  far  as  appellee's  claim  is  concerned. 

The  deposition  of  Benjamin  Lachman,  secretary  of  H.  H. 
Morse  Council,  as  heretofore  stated,  was  read  in  evidence, 
on  behalf  of  appellant.  Questioned  with  regard  to  assess- 
ment 212,  he  testified :  "  I  do  not  remember  whether 
William  Austerlitz  paid  that  assessment  within  thirty  days 
after  the  assessment  was  made."  Questioned  as  to  whether 
Austerlitz  or  any  one  on  his  behalf  paid  the  assessment 
prior  to  May  15,  1893,  he  answered  :  "  I  can  not  tell  as  to 
the  date  or  the  number  of  the  assessment.    He  paid  a  good 
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many  assessments  within  thirty  days,  I  know  he  failed  to 
pay  an  assessment.  After  he  failed  to  pay  one  assessment, 
he  failed  to  pay  assessments  which  were  made  shortly  after 
that  time/'  etc.  This  witness  also  testified,  as  before  stated, 
thq^t  the  lod^e  paid  for  him  every  month  when  he  failed  to 
pay,  and  when  he  paid  up,  then  let  it  run  again,  and  bis 
testimony  above  quoted  may  well  refer  to  assessments 
advanced  lor  him  by  the  lodge,  and  not  repaid  by  him  to 
the  lodge. 

The  pass  book  is  utterly  unreliable  evidence  as  to  when 
any  assessment  was  actually  paid,  for  two  reasons :  first, 
the  habit  or  custom  of^  the  local  lodge  to  advance  monthly 
assessments  for  the  deceased,  in  which  case  he  would,  of 
course,  be  credited  with  them  in  his  pass  book  when  be 
repaid  them;  and,  secondly,  the  fact  testified  to  by  both  the 
appellee  and  Lachman,  that  sometimes  Lachman  wrote 
receipts  on  slips  of  paper. 

It  is  fair  inference  from  the  evidence,  that  the  local  lodge, 
on  discovering  its  mistake  in  marking  William  Austerlitz 
suspended,  advanced  to  him  from  its  general  fund  the 
amount  of  the  assessment,  as  had  been  its  custom,  and  cred- 
ited it  on  assessment  212,  and  it  being  too  late  to  forward 
the  amount  to  the  supreme  treasurer,  as  it  had  already 
sent  in  its  report  of  assessment  212  to  that  ofiicer,  it  retained 
it  until  assessment  218  fell  due,  and  included  both  assess- 
ments 212  and  213  against  Austerlitz  in  its  draft  which 
accompanied  its  report  of  assessment  213.  This  is  consist- 
ent with  the  evidence  that  the  subordinate  council  sub- 
sequently, June  7,  1893,  received  from  Austerlitz  the 
amounts  of  assessments  210,  211,  212,  218  and  214.  The 
amount  of  assessments  212  and  213,  namely,  $1.80,  for- 
warded to  the  supreme  treasurer  by  the  secretary  of  H.  H. 
Morse  Lodge,  was  not  returned  to  William  Austerlitz,  and 
for  aught  which  appears  to  the  contrary,  is  yet  in  appel- 
lant's treasury.  Linn's  letter,  put  in  evidence  as  part  of  his 
deposition,  shows  that  he  sent  to  the  local  secretary  a 
voucher  for  $2.70,  which  he  sa\'8  included  the  $1.80  sent  to 
the  supreme  treasurer  on  account  of  Austerlitz,  with  direc- 
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tions  to  the  local  secretary  to  inclose  the  voucher  to  the 
supreme  treasurer  with  his  next  remittance,  as  so  much 
cash.  There  is  no  direction  to  return  the  amount  to  Ans- 
tcrlitz,  and  the  evidence  shows  it  was  never  returned  to  him. 
This  would  seem  to  brin^  the  case  within  the  rule  announced 
in  Railway  P.  &  F.  Conductors'  M.  A.  &  Ben.  Ass'n  v. 
Tucker,  157  111.  194,  and  to  have  been  a  waiver  of  the  right 
of  forfeiture,  if  such  right  had  accrued.  The  court  on  the 
case  last  cited  say :  ^^  Forfeitures  are  not  favored  in  the 
law,  and  courts  readily  seize  hold  of  any  circumstances  that 
indicate  an  intent  to  waive  a  forfeiture." 

"  Forfeitures  are  not  regarded  by  courts  with  any  special 
favor.  The  party  who  insists  upon  a  forfeiture  must  make 
clear  proof,  and  show  he  is  entitled  to  make  such  declara- 
tion. It  is  a  harsh  way  of  terminating  contracts,  and  not 
infrequently  works  great  hardships,  and  he  who  insists  on 
making  such  declaration  can  not  complain  if  he  is  held  to 
walk  strictly  within  the  limits  of  the  authority  which  gives 
the  right"  "  Palmer  v.  Ford,  70  111.  369. 

This  language  is  peculiarly  appropriate  in  the  present  case, 
in  which  a  forfeiture  is  sought  to  be  enforced  for  the  non- 
payment of  ninety  cents  against  the  widow  of  one  who  had 
been  a  member  of  appellant's  order  more  than  five  years, 
and  who,  it  is  admitted,  had  paid  all  other  dues  and  assess- 
ments. 

We  are  of  opinion  that  the  learned  judge  of  the  trial  court 
was  fully  warranted  in  finding  that  the  evidence  was 
insafficient  to  establish  the  non-payment  of  assessment 
212. 

Appellant's  counsel  objects  that  no  proofs  of  the  death  of 

William  Austerlitz  were  furnished,  as  required  by  appellant's 

by-laws.     The  evidence  shows  that  the  supreme  recorder, 

ever  since  June  29,  1893,  has  persisted  in  holding  that  the 

deceased. had  forfeited  all  rights  of  beneficiary  membership 

and  was  no  longer  a  member  of  the  order.     Lachman,  the 

local  secretary,  testified  that  he  informed  the  plaintiff  June 

7, 1893,  when  she  was  acting  as  her  husband's  agent,  that 

the  deceased  had  been  suspended,  and  Wilhartz,  who  went 
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to  the  local  secretary,  Lachman,  in  the  summer  of  1893,  by 
appellee's  request,  and  tendered  to  him  $10  on  account  of 
William  Austerlitz,  testified  that  Lachman  refused  to 
receive  the  money,  saying  that  Austerlitz  had  been  suspended. 
The  local  lodge  had  notice  of  the  death  of  William  Auster- 
litz by  a  letter  sent  by  plaintiff  to  Lachman,  the  secretary, 
October  24,  1893,  the  next  day  after  the  death.  By  section 
320  of  appellant's  by-laws,  it  is  made  the  duty  of  the  subor- 
dinat-e  council  immediately  to  forward  to  the  supreme  re- 
corder notice  of  the  death  of  a  beneficiary  member,  and  L. 
G.  Smith,  a  witness  for  appellant,  testified  that  he  was  the 
supreme  representative  of  the  order;  that  there  were  forms 
of  proofs  of  death  prescribed  by  the  order,  which  were  kept 
in  the  supreme  recorder's  office,  and  which  were  secured, 
when  required,  by  the  sending  of  a  preliminary  notice  of  the 
death  by  the  secretary  of  the  subordinate  lodge  to  the 
supreme  recorder.  There  is  no  evidence  that  any  such 
notice  was  sent  or  forms  procured.  These  circumstances 
dispensed  with  formal  proofs  of  death.  Anderson  v.  Supreme 
Council  of  Order  of  Chosen  Friends,  135  N.  T.  107;  Metro- 
politan S.  F.  A.  Ass'n  v.  Windover,  137  111.  417,  434;  Dial 
V.  Valley  Mut.  Life  Ass'n,  29  S.  C.  560;  Knickerbocker  Life 
Ins.  Co.  V.  Pendleton,  112  U.  S.  696;  Covenant  Mut.  Ben. 
Ass'n  V.  Spies  et  al.,  114  111.  463. 

Forfeiture  by  non-payment  of  assessment  212  was  not 
specially  pleaded.  It  is  well  settled  that  such  defense  is  an 
affirmative  one,  and  that  the  burden  to  prove  it  is  on  the 
defendant.  It  is  substantially  matter  in  confession  and 
avoidance,  and  the  usual  and,  as  we  think,  the  better  prac- 
tice is  to  plead  it.  Joyce  says :  "  It  is  an  affirmative  matter, 
both  of  pleading  and  practice,  necessary  to  establish  a  for- 
feiture for  non-payment  of  an  assessment,  that  the  assess- 
ment should  appear  to  have  been  made  in  the  manner,  mode, 
and  in  conformity  with  the  authority  given,  and  for  a 
proper  purpose."     2  Joyce  on  Insurance,  Sec.  1310. 

The  question,  however,  whether  such  defense  can  be  made 
under  the  general  issue,  not  having  been  raised  by  counsel, 
it  is  not  necessary  to  decide  it  in  the  present  case. 
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Appellant's  counsel  objects  that  the  exclusion  by  the 
court  of  Linn's  answers  to  the  11th  interrogatory  in  his 
first  deposition,  and  to  the  7th  interrogatory  in  his  second 
deposition,  was  error.  The  interrogatories  and  answers 
were  as  follows : 

11.  Q.  "State  if  William  Austerlitz  paid  additional 
assessment  No.  212  during  the  time  within  which  it  was 
payable  ? "     A.    "  He  did  not." 

7.  Q.  "What  was  the  last  assessment  paid  by  William 
Austerlitz  ? "  A.  "  Assessment  number  2 1 1.  He  was  sus- 
pended for  non-payment  of  assessment  212,  the  time  for  pay- 
ing which  expired  May  16,  1893." 

It  appeared  affirmatively  by  the  testimony  of  the  w^itness 
Linn,  that  he  had  no  personal  knowledge  of  the  time  when 
any  assessment  was  paid  to  the  subordinate  council,  and  no 
information  except  such  as  he  derived  from  the  reports  of 
the  secretary  of  that  council,  and  that  his  answers  were 
wholly  based  on  the  report  of  the  secretary  regarding  assess- 
ment number  212,  which  report  was  in  evidence.  Such 
being  the  case,  the  admission  of  the  answers,  if  competent, 
could  have  added  nothing  to  the  weight  of  the  report  as 
evidence,  and  their  exclusion  could  not  prejudice  appellant. 

Consideration  of  other  questions  discussed  by  counsel  is 
omitted,  their  decision  being  unnecessary  to  the  decision  of 
the  case. 

The  judgment  will  be  affirmed. 


John  H.  Wise  et  al.  v.  American  Trust  &  Savings  Bank. 

1.  Neootiablb  Instruments— ^n  Indorsement  Held  to  Have  Been 
Unauthorized.— HhQ  court  discuflses  the  evidence  and  concludes  that 
the  agent  of  appeUants  indorsed  the  note  sued  on  in  this  case  without 
authority  and  without  any  consideration  moving  to  appellants  but 
Bolely  as  an  accommodation,  and  that  appellants  are  not  liable  ou 
account  of  said  indorsement 
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• 
Assampsit,  against  indorsers  of  a  promissory  note.    Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Chas.  G.  Nebly,  Judge,  pre- 
siding.   Heard  in  this  court  at  the  October  term,  1897.    Reversed. 
Opinion  filed  March  24, 1898. 

BA.NGS,  Wood  &  Banos,  attorneys  for  appellants. 

MosAK,  Ebaus  &  Mateb,  attorneys  for  appellee. 

Mb.  Presiding  JcaTioB  Adams  deliyrbed  the  opinion  of 
THE  Court. 

This  was  a  suit  in  assumpsit  by  appellee  against  appel- 
lants, John  H.  Wise  and  Henry  A.  Wise. 

The  declaration  avers,  in  substance,  that  June  10, 1895,  at 
Chicago,  Schram  &  Co.  executed  their  promissory  note  of 
that  date,  for  the  sum  of  $860.45,  payable  to  appellants  four 
months  after  the  date  thereof;  that  appellants  indorsed  the 
same  by  the  name  of  Christy  &  Wise,  and  delivered  it  to 
J.  A.  Brecher,  who  indorsed  and  delivered  it  to  the  appel- 
lee, and  that  Schram  &  Co.,  when  they  executed  the  note, 
were  and  have  since  continued  to  be  insolvent,  and  that  the 
institution  of  a  suit  against  them  would  be  unavailing,  etc. 
The  appellants  pleaded  the  general  issue  and  three  special 
pleas.  The  first  special  plea  avers,  in  substance,  that  the 
note  and  indorsements  thereon  were  obtained  from  the 
appellants  by  J.  Arnold  Brecher,  Schram  &  Co.  and  Edward 
A.  Filkins,  by  fraud  and  circumvention;  that,  at  the  time, 
etc.,  Brecher  purchased  from  appellants  fifty  barrels  of 
whisky  for  cash,  and  executed  to  appellants,  in  payment 
therefor,  his  check  for  $860.45,  and,  with  intent  to  cheat  and 
defraud  appellants,  procured  Schram  &  Co.  to  execute  the 
note  and  deliver  the  same  to  Brecher,  which  they,  Schram 
&  Co.,  in  pursuance  of  said  fraudulent  scheme,  did,  without 
any  consideration,  and  that  Brecher,  in  pursuance  of  said 
fraudulent  scheme,  procured  Filkins  to  indorse  the  name 
Christy  &  Wise  on  the  note,  without  any  authority  from 
appellants,  who,  until  the  maturity  of  the  note  had  no 
knowledge  thereof,  and  at  such  maturity  informed  appellee 
that  said  indorsement  was  not  appellants',  but  was  falsely 
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and  fraudulently  obtained  without  the  authority  or  knowl- 
edge of  appellants.  The  second  special  plea  is  substantially 
the  same  as  the  first,  with  the  exception  that  it  avers  that 
the  indorsement  was  obtained  bv  Brecher,  Schrara  &  Co.  and 
Filkins,  without  consideration.  The  third  special  plea  avers 
that  appellants  did  not  make  and  deliver  the  writing  in  the 
declaration  mentioned  in  manner  and  form  as  therein 
alleged,  and  is  verified  by  the  affidavit  of  Harry  E.  Wise. 

The  appellee  filed  a  similiter  to  the  plea  of  the  general 
issue,  and  replied  to  the  special  pleas,  substantially  travers- 
ing the  allegations  therein.     The  cause,  by  agreement  of 
the  parties,  was  tried  by  the  court  without  a  jury,  and  the 
coart  found  the  issues  for  appellee  and  assessed  its  damages 
at  and  rendered  the  judgment  for  the  sum  of  $921.73. 

£.  A.  Filkins,  a  witness  for  appellee,  testified  that  in 
June,  1895,  Christy  &  Wise,  a  firm  composed  of  appellants, 
had  a  branch  store  in  Chicago;  that  he  had  charge  of  their 
business,  and  acted  under  a  power  of  attorney,  which  is  as 
follows : 

"  Know  all  men  by  these  presents,  that  John  H.  Wise  and 

Harry  E.  Wise,  of  the  city  and  county  of  San  Francisco, 

California,  composing  the  firm  of  Christy  &  Wise,  have 

made,  constituted  and  appointed,  and  by  these  presents  do 

make,  constitute  and  appoint  E.  A.  Filkins,  of  Chicago,  State 

of  Illinois,  their  true  and  lawful  attorney  for  them,  and  in 

their  name,  place  and  stead,  to  collect  all  debts  which  may 

be  due  and  owing  to  said  Christy  &  Wise;  to  settle  all  debts 

and  obligations  due  said  firm  by  taking  notes  therefor,  or 

otherwise,  and  to  discount  said  notes  whenever  he  mav  deem 

it  necessary  or  proper,  with  full  power  and  authority  to 

indorse  the  firm  name  thereon  for  that  purpose  within  the 

State  of  Illinois,  but  not  elsewhere. 

"Giving  and  granting  unto  their  said  attorney  full  power 
and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  or  necessary  to  be  done  in  and 
about  the  premises,  as  fully  and  to  all  intents  and  purposes 
as  they  might  or  could  do  if  personally  present,  hereby  rati- 
fying and  confirming  all  that  their  said  attorney  shall  law- 
fully do,  or  cause  to  be  done,  by  virtue  of  these  presents. 
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In  witness  whereof  thev  have  hereunto  set  their  hands 
and  seals,  the  7th  day  of  September,  A.  D.  1894. 

John  H.  Wise, 
Harry  E.  Wise.*' 

He  further  testified  that  he  indorsed  the  name  Christy 
&  Wise  on  the  note,  and  received  from  Brecher,  at  the 
time  he  indorsed  the  note,  a  check  for  the  face  of  the  note 
which  he  deposited  in  the  Lincoln  National  Bank  to  the 
credit  of  appellants;  that  previous  to  that  time  Brecher  had 
agreed  to  sell  fifty  barrels  of  whisky  for  appellants,  and  had 
had  the  warehouse  receipts  for  the  whisky  in  his  office  safe 
for  ten  or  twelve  days;  that  the  elder  Mr.  Wise  was  in  town, 
and  anxious  to  have  the  matter  closed  up;  that  he,  Filkins, 
saw  Brecher,  who  said  his  customer  was  out  of  the  city,  bat 
that  Brecher  agreed  to  give  him  a  check  if  he,  Filkins,  would 
indorse  the  note  to  enable  him,  Brecher,  to  make  his  account 
good  at  the  bank,  and  that  he,  Brecher,  w^ould  stand  the 
discount.  The  witness,  on  being  asked  if  he  knew  where 
the  note  came  from,  said  he  only  knew  that  Brecher  handed 
it  to  him  for  indorsement;  that  he  had  never  seen  it  before; 
that  he  knew  no  firm  by  the  name  of  Schram  &  Co.;  that 
appellants  never  bad  any  business  with  that  firm,  and  that 
the  check  which  he  received  from  Brecher  was  for  the  exact 
price  of  the  fifty  barrels  of  whisky.  The  witness  identified 
the  two  following  telegrams;  the  first  sent  by  him  to  appel- 
lants, the  second  received  by  him  in  Chicago  from  San  Fran- 
cisco from  appellants : . 

«  April  8, 1895. 
Christy  &  Wise, 

218  Sampson  Street,  San  Francisco. 

Have  a  cash  customer  for  fifty  barrels  F.  &  W.  bonded 
goods.  How  about  1,000  barrels  proposition,  letter  16th 
ultimo  ? " 

"  E.  A.  Filkins,  Chicago. 

If  sale  strictly  cash  sell.  Have  wired  F.  &  W.  on  1,000 
barrel  proposition  as  to  Brecher's  authority." 

Filkins  further  testified  that  he  never  informed  appellants 
of  the  note  in  question. 
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Chapman,  appellee's  cashier,  testified  that  June  18,  1895, 
Brecher,  who  hjad  deposited  with  appellee  for  three  or  four 
years  and  had  had  a  line  of  discount  with  the  bank  as  high 
as  $30,000,  presented  the  note  to  him;  that  he  looked  at  the 
indorsement^  Christy  &  Wise,  looked  them  up  in  Dun's 
book  where  they  were  rated  at  a  million  dollars,  discounted 
the  note  and  credited  Brecher  with  the  proceeds;  that 
Brecher  died  September,  1895,  having  overdrawn  his  account 
at  the  bank  $207.14.  This  witness  also  testified  that  prior 
to  the  maturity  of  the  note  he  made  no  inquiry  as  to  who 
indorsed  the  name  Christy  &  Wise  on  it. 

Samuel  Schram,  called  by  appellee,  testified  that  he  was 
Schram  &  Co.,  that  the  signature  to  the  note  was  his;  that 
he  was  insolvent  when  he  signed  it,  and  had  been  ever 
since. 

Examined  by  appellants'  counsel,  this  witness  could  not 
tell  when  he  signed  it,  or  where,  except,  perhaps,  at 
Brecher's  office,  or  why  he  signed  it,  or  in  fact  anything 
about  it  beyond  recognizing  his  signature,  and  that  he 
received  no  consideration  for  it.  He  testified  that  he  never 
had  any  business  transactions  either  with  Christy  &  Wise 
or  E.  A.  Filkins.  Appellee's  counsel  put  the  note  and 
indorsement  in  evidence  and  rested. 

Charles  R.  Murray,  bookkeeper  for  appellants,  produced 
appellants'  books  of  original  entry,  which  showed  a  sale  of 
the  whisky  to  Brecher  July  10,  1895.  The  witness  testi- 
fied that,  at  the  last  date,  appellants  received  Brecher's 
check  for  $860.45  on  a  Milwaukee  bank,  for  the  whisky, 
payable  to  Christy  &  Wise;  also  that  he  knew  what  the 
telegrams  in  evidence  referred  to;  that  they  referred  to  the 
sale  of  the  fifty  barrels  of  whisky  to  Brecher;  also  that 
his  duty  was  to  take  charge  of  appellants'  negotiable  paper 
until  disposed  of,  and  that  he  never  saw  the  note  in  suit  till 
after  its  maturity,  when  appellants  received  notice  to 
protest. 

M.  A.  DempseyJtestified  that  he  was  one  of  the  attorneys 
for  the  estate  of  Brecher,  and  produced  ten  warehouse 
receipts  of  Freiberg  &  Workum,  each  for  five  barrels  of 
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whisky,  for  account  and  subject  to  the  order  of  Christy 
&  Wise,  and  numbered  from  4002  to  4011,  both  inclusive, 
which  he  said  were  in  his  possession  as  the  attorney  of 
Brecher's  estate,  and  which  were  put  in  evidence. 

Filkins,  recalled  by  appellants,  said  the  understanding 
with  Brecher  was  that  the  whiskv  was  to  be  sold  for  cash. 

The  foregoing  was  substantially  all  the  evidence. 

Had  Filkins  authoritv  to  indorse  the  note  in  the  name  of 
appellants,  either  by  virtue  of  the  power  of  attorney,  or 
otherwise  ?  He  says  he  was  acting  under  the  power  of 
attorney  as  his  authority.  The  only  power  granted  to  him 
by  that  instrument  in  reference  to  negotiable  paper  is  **  to 
settle  all  debts  and  obligations  due  said  firm  by  taking 
notes  therefor,  or  otherwise,  and  to  discount  said  notes 
whenever  he  may  deem  it  necessary  or  proper,  with  full 
power  and  authority  to  indorse  the  firm  name  thereon  for 
that  purpose,  within  the  State  of  Illinois,  but  not  else- 
where." Now,  if  the  note  in  question  was  taken  for  a  debt 
or  obligation  due  to  Christy  &  Wise,  then  Filkins  was 
authorized  by  the  power  of  attorney  to  have  it  discounted, 
if  proper  so  to  do,  in  his  judgment,  and,  for  the  purpose  of 
having  it  discounted,  to  indorse  it  in  appellants'  firm  name; 
otherwise  he  had  no  such  authoritv.  The  note  was  not 
taken  for,  or  for  the  purpose  of  settling,  any  debt  or  obli- 
gation due  to  appellants.  It  was  not  taken  at  all  by  appel- 
lants or  either  of  them,  or  by  Filkins,  their  agent. 

Filkins,  appellee's  main  witness  as  to  the  transaction,  tes- 
tified that  the  indorsement  was  made  for  the  purpose  of 
enabling  Brecher  to  make  his  account  good  in  the  bank,  and 
the  evidence  of  Mr.  Chapman,  appellee's  cashier,  shows 
that  Brecher  retained  the  note  in  his  possession  after  the 
indorsement  by  Filkins,  and  had  it  discounted  and  the  pro- 
ceeds credited  to  his  account  in  the  appellee  bank.  We 
think  it  clear  that  the  power  of  attorney  did  not  authorize 
the  indorsement  by  Filkins,  and  appellee's  counsel  do  not 
seriously  contend  the  contrary. 

Was  Filkins  authorized  to  make  the  indorsement  other- 
wise than  by  the  power  of  attorney  ?    The  evidence  is,  as 
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we  think,  conclusive  that  bis  only  authority  in  respect  to 
the  iiFty  barrels  of  whisky  was  to  sell  for  cash.  Appel- 
lee's counsel  lay  great  stress  on  the  evidence  of  Filkins  that 
the  warehouse  receipts  for  the  whisky  were  delivered  to 
Brecher  ten  or  twelve  days  before  June  18,  1895,  in  pur- 
suance of  an  arrangement  between  Filkins  and  Brecher 
that  the  latter  should  sell  the  whisky  for  appellants,  and 
&lso  contend  that,  if  there  was  a  sale  to  Brecher,  it  was  not 
for  cash.  Waiving  the  question  of  the  authority  of  Fil- 
tins  to  employ  a  sub-agent,  we  can  not  perceive  how  such 
delivery  of  the  receipts  to  Brecher  can  affect  the  question, 
and  WQ  differ  from  counsel's  contention  that  the  sale  was 
not  for  cash.  The  testimonv  of  Filkins  shows  a  cash  sale, 
fie  testified  that  Brecher  said  his  customer  was  out  of  the 
city,  and  he,  Brecher,  closed  the  transaction  by  giving  his 
own  check. 

Murray,  appellants'  bookkeeper,  testified  that  he  knew  of 
the  transaction,  and  that  the  sale  was  to  Brecher,  and  that 
his,  Brecher's,  check  was  turned  over  to  appellants  by  Fil- 
kins; and  Filkins  says  it  was  deposited  in  bank  to  the  credit 
of  appellants;  appellants'  books  of  original  entry,  presumably 
kept  under  the  supervision  of  Filkins,  who  says  he  had 
charge  of  the  business,  show  a  sale  of  the  whisky  to 
firecher,  and  Brecher  died  September  15, 1895,  three  months 
after  the  transaction,  leaving  the  warehouse  receipts  for  the 
whisky  as  assets  of  his  estate.  The  greater  part  of  the 
argument  for  appellee  is  devoted  to  insisting  on  the  appar- 
ent authority  of  Filkins  to  make  the  indorsement.  There 
is  absolutely  nothing  in  the  evidence  on  which  to  base  an 
argument  that  appellee  was  induced  to  discount  the  note  by 
any  apparent  authority  of  Filkins  to  make  the  indorsement. 
Appellee  knew  positively  nothing  of  the  indorsement, 
beyond  what  its  cashier  could  ascertain  by  mere  inspection 
when  the  note  was  presented  by  Brecher  for  discount,  and 
the  cashier  evidentl}'^  relied  on  the  indorsement  of  Brecher, 
with  whom  the  bank  had  been  dealing  for  years,  as  a  suffi- 
cient guaranty  of  the  genuineness  of  the  indorsement 
'*  Christy  &  Wise."    Besides,  it  does  not  appear  from  the 
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evidence  that  Filkins  had  ever  before  indorsed  appellants' 
firm  name  on  any  note,  and  from  the  mere  fact  that  he  ha<l 
charge  of  appellants'  business  in  Chicago,  his  authority  to 
make  such  indorsement  could  not  be  inferred. 

The  evidence  shows  that  the  note  was  made  by  Schram 
without  consideration,  and  solely  for  Brechers  accommoda- 
tion, and  that  Filkins  indorsed  it  without  authority  so  to  do, 
and  without  any  consideration  moving  to  appellants,  and 
solely  for  Brecher's  accommodation.  Brecher  did  not  even 
use  the  proceeds  of  the  note  for  the  purpose  of  making  his 
check  good,  because  the  evidence  shows  that  he  gave  a 
check  on  a  bank  in  Milwaukee,  Wisconsin,  June  10,  1895, 
in  payment  of  the  whisky,  and  that,  June  18, 1895,  he  had 
the  note  discounted  and  the  proceeds  placed  to  his  credit 
in  the  appellee  bank,  and  drew  against  the  same. 

The  finding  of  the  trial  court  is  manifestly  against  the 
weight  of  the  evidence.    The  judgment  will  be  reversed. 


Louis  P.  Halladay  et  aL  v.  J.  P.  Underwood  et  al. 

1.  JuDaMENTS— Bjy  Confession— Opening  Judgment  and  Letting  in 
Defense,— The  court  includes  in  its  opinion  an  affidavit,  tiled  in  suppoit 
of  a  motion  to  open  a  judgment  by  confession,  and  holds  that  it  was 
sufficient,  and  that  the  trial  court  should  have  permitted  tAt  4(ppenaiii8 
to  plead  to  the  declaration  and  allowed  a  trial  on  the  merits,  the  judg- 
ment to  stand  as  security  until  a  trial  could  be  had. 

Motion,  to  vacate  a  judgment  by  confession.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Pmup  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Revei*sed  and  remanded. 
Opinion  filed  March  24,  1898. 

Maher  &  Gilbert,  attorneys  for  appellants. 
F.  P.  Blaokman,  attorney  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  thts  opinion  of 
THE  Court. 
This  is  an  appeal  from  an  order  overruling  a  motion  to 
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vacate  a  jadgment  by  confession  and  for  leave  to  plead,  etc., 
a  judgment  by  confession  entered  under  and  by  virtue  of  a 
power  of  attorney  contained  in  a  lease  executed  by  appel- 
lees to  appellants,  authorizing  confession  of  judgment  for 
overdue  rent  The  court  entered  judgment  for  the  sum  of 
$470.  Appellants  moved  to  set  aside  and  vacate  the  judg- 
ment, and  in  support  of  the  motion  filed  #the  affidavit  of 
Louis  P.  Halladay,  which,  among  other  things,  alleges  as 
follows : 

"  Louis  P.  Halladay,  being  first  duly  sworn,  on  his  oAth 
deposes  and  says  *  *  ^  that  he  is  a  nember  of  the  firm 
of  Halladay  Bros.,  composed  of  Louis  P.  Halladay  and  Will- 
iam E.  Halladay,  doing  business  under  the  firm  name  of 
Halladay  Bro^.  *  ♦  ♦  This  afiiant  further  says  that 
Louis  P.  Halladay  and  William  E.  Halladay,  in  the  year 
1895,  leased  a  certain  salesroom  on  the  west  side  in  the  city 
of  Chicago  from  Underwood  &  Mariner;  that  they  paid  all 
rent  reserved  by  the  lease  and  even  paid  the  same  in 
advance  and  discounted  the  claim  for  rent«  thereby  saving 
$60.  This  afiiant  further  says  that  he  is  not  advised  nor 
has  he  ever  heard  of  any  other  claim  being  made  against 
this  afiiant  or  his  brother,  as  Halladay  Bros.,  by  said  plaint- 
iffs in  this  case  except  said  rent,  and  this  afiiant,  on  his 
oath,  says  he  is  responsible;  that  his  brother  is  responsible, 
and  that  together  they  do  not  owe  either  jointly  or  sev- 
erally any  sum  whatever  to  the  plaintiffs  in  this  suit,"  etc. 

No  counter  affidavit  was  filed  by  appellees. 

We  are  of  opinion  that  the  court  should  have  permitted 
the  appellants  to  plead  to  the  declaration,  and  allowed  a 
trial  on  the  merits,  the  judgment  to  stand  as  security  until 
a  trial  could  be  had.  I^ke  v.  Cook,  15  111.  353;  Hier  et  al. 
V.  Kaufman  et  al.,  134  lb.  215;  Lanyon  v.  Lanz,  Owen  & 
Co.,  43  111.  App.  654. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

T«k  JLXXT  t 
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Adallaa  S.  Barrett  and  Geor^  D.  Barrett  t.  Douglas 

Park  Building  Association. 

1.  "EviDVSCE—Of  a  Breach  of  the  Ccnditions  of  a  Bond, — ^Where  a 
suit  is  brought  on  a  bond  for  tlie  payment  of  money  in  installments,  for 
a  breach  of  the  condition  by  non-payment  of  the  installmentB,  the 
plaintiff  can  not  recover  without  proof  of  such  breach,  and  the  mere 
introduction  of  tlie  bond  doea  not  make  sk prima  facie  case.  And  the 
rule  is  the  same  whether  the  suit  is  at  law  or  in  equity. 

Foreclosure. — Appeal  from  the  Circuit  Court  of  Cook  County;  tifie 
Hon.  Outer  H..Horton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term»  1897.    Reversed  and  remanded.    Opinion  filed  March  24, 

18S8. 

BtjRKB  Draper^  attorney  for  appellants. 
Ltman  M.  Painb,  attorney  for  appellee. 

Mb.  Prbsidikq  Justice  Adams  deuyebed  the  omsnoix  of 
THE  Court. 

This  is  an  appeal  from  a  decree  rendered  on  a  bill  filed  bj 
appellee  against  appellants  to  foreclose  a  mortgage  executed 
by  appellants^  Adalina  8.  Barrett  and  her  husband^  George 
D.  Barrett,  to  appellee,  to  secure  a  certain  bond,  of  date 
May  22,  ISO 3,  executed  by  appellants  to  appellee.  Tbe 
penalty  of  the  bond  is  $5,400,  and  it  is  conditioned  as  fol- 
lows: 

^  The  condition  of  the  above  obligation  is  sncb  that 
whereas  ^d  obligor,  Adalina  S.  Barrett,  is  a  member  of 
said  association,  and  has  borrowed  therefrom  the  sum  of 
fifty-four  hundred  dollars,  upon  fifty-four  shares  of  the  cap- 
ital stock  of  said  association,  of  the  37th  aeries. 

^^Kow,if  the  said  obligors  shall  pay  unto  said  association, 
at  its  ofKce,  the  said  sum  of  $5,400  in  monthly  installments 

of  twenty-seven  dollars  and cents  each^  on  the  first 

day  of  each  and  every  month  from  May  1, 1893  (tbe  date  of 
said  series),  with  interest  thereon  at  the  rate  of  eight  per 
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oent  per  annum,  payable  in  monthly  installments  of  thirty- 
six  dollars  and cents  each,  on  the  first  day  of  each 

and  every  month  after  date,  until  the  shares  of  said  series 
shall  have  attained  the  value  of  one  hundred  dollars  each; 
and  shall  pay  all  fines  on  said  stock,  and  all  liens,  taxes  and 
assessments  on  the  premises  this  day  mortgaged  to  said  asso- 
ciation to  secure  this  bond,  and  shall  keep  the  buildings  on 
said  premises  fully  insured  for  the  benefit  of  said  associa- 
tion, or  in  case  such  liens,  taxes,  insurance  or  assessments 
are  paid  by  said  association,  shall  repay  the  same  upon 
demand,  then  this  obligation  to  be  void;  otherwise  to  remain 
in  fall  force  and  virtue." 

The  mortgage  provides,  among  other  things,  ^^  That  for 
six  months'  default  in  the  payment  of  any  of  the  sums  of 
money  payable  by  the  terms  of  said  bond,  the  above  men- 
tioned stock  may  be  forfeited,  and  said  bond  declared  due, 
and  the  mortgage  foreclosed,"  etc.  The  bill  alleges  as  fol- 
lows: 

'^That  the  by-laws  of  said  association  provide  that  when 
five  days'  default  is  made  in  the  payment  of  subscription 
installments  or  dues,  the  owner  of  such  stock  shall  pay  a 
fine  of  five  cents  per  share,  and  a  further  fine  of  five  cents 
per  share  when  default  is  made  in  the  payment  of  interest 
installments;  that  under  said  by-laws  the  said  A.  S.  Jbiarrett 
has  become  indebted  to  complainant  for  fines  in  the  sum  of 
$178.20;  that  complainant  has  been  obliged  to  pay  the  sum 
of  $9  for  insurance,  and  $40  for  taxes  on  said  premises; 
that  the  board  of  directors,  by  resolution,  for  default  in 
payment  of  dues,  interest,  fines,  insurance  and  taxes,  as 
aforesaid,  and  pursuant  to  the  terms  of  said  mortgage,  on 
January  28,  1896,  declared  said  loan  to  be  due,  and  ordered 
foreclosure;  that  there  is  due  complainant  for  principal, 
$5,400;  for  interest,  $850;  for  fines,  $178.10;  for  insurance, 
$9;  for  taxes,  $40,  less  the  sum  of  $270  paid  on  account  of 
principal,  as  aforesaid,  leaving  a  balance  due  of  $6,477.20." 

The  appellants  denied  substantially  all  the  material  alle- 
gations of  the  bill,  except  that  Adalina  S.  Barrett  was  the 
owner  of  fifty-four  shares  of  the  capital  stock  of  appellee. 
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Appellee  filed  a  replication,  and  the  cause  was  referred  to 
the  master  to  take  proofs  and  report.  The  master  found  all 
the  material  allegations  of  the  bill  proven,  and  that  there 
was  due  appellee  the  sum  of  $6,790.26,  which  included  the 
amount  of  the  loan  to  appellant  Adalina  S.  Barrett,  less 
$270  interest,  fines,  taxes  paid  by  appellee  and  a  $50  solic- 
itor's fee  provided  for  by  the  mortgage.  Appellants  filed 
exceptions  to  the  master's  report,  which  the  court  overruled, 
confirmed  the  report,  and  rendered  a  decree  in  conformity 
therewith  and  for  a  foreclosure  of  the  mortgage.  That  the 
exceptions  to  the  master's  report  and  the  assignment  of  error 
are  sufficient  to  raise  the  questions  discussed  by  appellants' 
solicitor,  is  not  disputed. 

Appellee  introduced  in  evidence  before  the  master  a  reso- 
lution passed  by  appellee's  board  of  directors  January  28, 
1896,  which  is  as  follows: 

^'  Besolved,  that  the  report  of  the  secretary  showing  more 
than  six  months'  default  in  the  payment  of  dues  and  interest 
upon  the  loans  granted  respectively  to  Adalina  S.  and  Lymah 
£.  Crandall  be  approved,  and  further  resolved  that  said  loans 
be  declared  wholly  due,  and  that  the  attorney  of  this  asso- 
ciation be  and  hereby  is  directed  to  proceed  at  once  to  fore- 
close the  mortgages,  or  either  of  them,  given  as  security  for 
said  loans,  and  the  stock  pledged  with  said  loans  is  hereby 
forfeited  to  this  association." 

Appellee  called  as  a  witness  Harry  L.  Burnett,  its  assist- 
ant secretary,  who  testified :  ^^  I  am  assistant  secretary  of 
the  Douglas  Park  Building  Association;  am  acquainted  with 
the  Barretts,  defendants;  dues  to  the  amount  of  $270  have 
been  paid  on  this  loan,  that  is,  up  to  and  including  Febru- 
ary, 1894;  $374  interest  has  been  paid,  which  is  to  March, 
1894;  the  interest  now  due  is  $1,282." 

This  evidence  was  objected  to  by  the  solicitor  for  appel- 
lants, who  moved  to  strike  it  out,  on  the  ground  that  the 
witness,  in  answer  to  questions  put  to  him,  said  that  he  had 
no  personal  knowledge  of  the  matter,  and  that  his  answer 
was  based  wholly  on  statements  which  he  took  from  the 
books  of  the  association,  which  motion  the  master  sustained 
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and  struck  out  the  evidence.  The  evidence  of  the  witness 
Barnett  was  the  only  evidence  offered  by  appellee  of  any 
default  in  the  payment  of  dues  or  interest,  and  that  being 
stricken  out,  there  is  no  evidence  of  anv  default.  The 
decree,  by  approving  and  confirming  the  m'aster's  report  in 
all  things,  approved  and  confirmed  the  striking  out  of  the 
evidence.  Of  the  sum  found  due  by  the  master's  report  and 
the  decree,  $6,412  is  for  dues,  namely,  installments  of  the 
loan  to  Adalina  S.  Barrett,  and  interest,  and  the  amount  of 
interest  found  due  is  $1,282,  the  precise  amount  testified  to 
by  the  witness  Burnett,  whose  testimony  as  to  interest  due 
was  stricken  out. 

Counsel  for  appellee  contends  that,  the  bond  having  been 
introduced  in  evidence,  it  was  incumbent  on  appellants  to 
prove  payment  in  accordance  with  its  conditions.  Appellee 
averred  in  its  bill  that  all  of  the  principal  sum  loaned  to 
appellant  Adalina  S.  Barrett,  except  $270,  was  due  and  un- 
paid, and  that  $550  interest  was  due  ahd  unpaid,  and  it 
devolved  on  appellee  to  prove  these  allegations.  If  a  suit  at 
law  had  been  brought  on  the  bond  for  a  breach  of  the  con- 
dition by  non-payment  of  installments  of  the  principal  sum 
and  of  interest,  could  it  be  contended  for  a  moment  that  the 
plaintiff  could  recover  without  proof  of  such  breach — that 
the  mere  introduction  in  evidence  of  the  bond  would  make 
dk  prima  facie  case  for  the  plaintiff  ?  No  case  can  be  fouqd 
to  support  such  a  proposition,  and  the  rule  in  equity  is,  in 
that  respect,  the  same  as  at  law. 

^o  default  having  been  proven,  there  could  be  no  fines, 
consequently  no  default  by  non-payment  of  fines. 

The  resolution  of  appellee's  board  of  directors  does  not 
purport  to  declare  a  forfeiture  for  non-payment  of  taxes,  but 
only  for  non-payment  of  dues  and  interest  on  the  loan. 

The  decree  will  be  reversed  and  the  cause  remanded. 
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William  8.  Eden  et  ah  t.  Nat  Drejr. 

1.  HoTBL  Keepers—Loss  of  Baggage  Presumptive  Evidence  of  Neg- 
ligenee.—The  loss  of  the  goods  of  a  guest  while  at  an  inn,  is  presump- 
tive evidence  of  negligence  on  the  part  of  the  inn  keeper,  and  in  case  of 
such  loss,  the  inn  keeper  can  alone  absolve  himself  from  liability  by 
showing  that  the  loss  occurred  without  any  fault  whatever  on  his  part, 
or  by  the  fault  of  the  guest 

2.  Samjr— Failure  of  Quest  to  Ask  for  Baggage  Not  Negligence.— -The 
mere  fact  that  a  guest  does  not  ask  for  his  baggage  or  inquire  as  to  its 
safety  for  a  period  of  several  days  after  its  reception  by  his  host,  the 
inn  keeper,  can  not  be  said  under  such  circumstances  as  appear  in  this 
case,  to  constitute  negligence. 

8.  Same — When  LiabUUyfor  Baggage  Commences, — When  baggage 
is  received  by  an  inn  keeper,  and  the  owner  delivers  it  for  the  purpose 
of  becoming  a  guest  and  soon  afterward  does  become  a  guest  of  the 
hotel,  the  re8ix>nsibility  of  the  inn  keeper  for  the  safe  keeping  of  the 
baggage  will  be  held  to  have  beg^n  at  its  reception,  even  though  such 
reception  was  prior  to  the  time  when  the  owner  arrived. 

4.  Saxr— Liability  for  Baggage  Extends  to  Merchandise  Carried  by 
a  Quest—The  responsibility  of  an  inn  keeper  is  not  necessarily  limited 
to  such  baggage  as  is  carried  for  convenience  of  travel,  but  extends  as 
well  to  merchandise  carried  by  a  guest  when  received  by  the  inn  keeper 
as  shown  in  this  case. 

5.  Tbjais— Instructions  to  Find  for  the  Plaintiff^When  Proper. — 
Where  a  plaintiff  makes  out  a  clear  case,  and  there  is  no  defense,  the 
trial  court  is  warranted  in  instructing  the  jury  to  find  for  the  plaintiff. 


Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opin- 
ion filed  March  24,  1898. 


Statement  of  the  Case. 

The  undisputed  facts  in  this  case  are  that  appellee  became 
a  guest  of  appellants,  inn  keepers;  that  within  two  or  three 
hours  previous  to  the  time  when  appellee  arrived  at  the 
hotel,  registered  and  was  assigned  a  room,  two  boxes,  bear- 
ing appellee's  name  and  containing  merchandise  carried 
for  sale,  were  delivered  at  appellants'  hotel,  taken  in  charge 
by  the  porter  and  placed  in  the  baggage  room;  that  these 
boxes  were  by  mistake  of  the  inn  keepers,  appellants,  misde- 
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* 

livered,  *.  «.,  delivered  to  another  ^est,  one  Lillis,  who 
infoniied  the  porter  that  the  boxes  were  not  the  ones  which 
he  was  expecting.  In  spite  of  the  disclaimer  of  Lillis,  the 
porter  persisted  that  they  must  be  his  boxes,  and  opened 
them  in  Lillis'  room.  Lillis  disposed  of  part  of  the  mer- 
chandise contained  in  the  boxes,  whereby  the  same  was  lost 
to  appellee. 

Appellee  testified  that  when  the  boxes  were  delivered  at 
the  hotel  be  was  present,  and  directed  the  porter  as  to  car- 
ing for  them.  This  can  hardly  be  said  to  have  been  dis- 
puted, although  the  effect  of  Eden's  testimony  would  be 
that  appellee  was  not  at  the  hotel  and  did  not  register  until 
tw^oor  three  hours  later.  It  does  not  appear  that  Eden 
could  have  had  knowledge  as  to  any  interview  between 
appellee  and  a  porter. 

In  this  suit,  brought  to  recover  the  value  of  the  goods  so 
lost,  the  trial  court  held  that  there  was  no  evidence  to  estab- 
lish a  defense,  and  instructed  the  jury  to  find  for  appellee, 
the  plaintiff. 

BuRNHAM  &  Baldwin,  attorneys  for  appellants. 

In  Illinois,  inn  keepers  are  not  insurers  of  their  guest's 
property,  but  are  excused  b}'  showing  that  they  were  in  no 
wise  negligent  or  that  their  guest  was  guilty  of  contribu- 
tory negligence.  Schouler's  Bailments  (2d  Ed.),  par.  288; 
Johnson  v.  Richardson,  17  111.  302;  Metcalf  v.  Hess,  14  111. 
129;  Kelsey  v.  Berry,  42  111.  469;  Merritt  v.  Claghorn,  23 
Vt  177;  McDaniels  V.  Robinson,  26  Vt.  316;  Howe  Machine 
Co.  V.  Pease,  49  Vt.  477;  Dawson  v.  Chamney,  5  Q.  B. 
Adolf  &  E.  (N.  S.)  164;  Cashill  v.  Wright,  6  El.  &  Bl.  890; 
Story  on  Bailments  (18th  Ed.),  par.  472;  Howth  v.  Franklin, 
20  Texas,  798;  Laird  v.  Eichold,  10  Ind.  212. 

The  inn  keeper's  liability  can  in  no  case  arise  until  the 
Illation  of  inn  keeper  and  guest  is  established  by  contract, 
express  or  implied.  Wright  v.  Caldwell,  3  Mich.  51;  Gros- 
venor  v.  New  York  C.  R.  R.  Co.,  39  N.  Y.  34;  Strauss  v.  The 
County  Hotel  and  W.  Co.,  12  Q.  B.  Div.  27;  Schouler's  Bail- 
ments (2d  Ed.),  par.  285. 
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The  inn  keeper's  liability  extends  only  to  the  personal 
property  and  effects  of  .guests.  Merchandise  biKiught  into 
a  hotel  for  sale  does  not  come  within  the  rule.  Schonler's 
Bailments  (2d  £d.),  par.  803;  Burgess  v.  Clements,  4  Maule 
&  S.  306;  Myers  v.  Oottrill,  5  Biss.  465;  Mowers  v.  Fetbers, 
61  K  Y.  34;  McDaniels  v.Eobinson,  28  Vt.  387;  Pettigrew 
V.  Barnura,  1 1  Md.  434. 

Lee  &  Lawrence,  attorneys  for  appellee;  Fbank  John- 
ston, of  counsel. 

The  liability  of  a  hotel  keeper  for  the  care  of  goods 
begins  from  the  time  of  the  delivery  of  the  goods  to  a  serv- 
ant of  the  hotel.  Sasseen  &  Whitaker  v.  Clark,  37  6a. 
:242;  Dickinson  v.  Winchester,  68  Mass.  (4  Cush.)  114, 119; 
Edwards  on  Bailments,  Sec.  460. 

In  the  absence  of  a  special  agreement  an  inn  keeper 
receives  goods  intrusted  to  his  care,  in  his  capacity  as  inn 
keeper.  Hilton  v.  Adams,  71  Me.  19;  Richmond  v.  Smithy 
8  Barn.  &  Cress.  9;  Needles  v.  Howard,  1  E.  D.  Smith  (N. 
Y.)  61;  Epps  v.  Hinds,  27  Miss.  663. 

The  inn  keeper's  responsibility  is  not  limited  to  ^^  bag^- 
gage,"  like  a  carrier,  but  extends  to  all  goods  and  chattels 
which  the  guest  may  bring  to  the  inn.  Wilkins  v.  Earle,  44 
N.  Y.  179;  Piper  v.  Manny,  21  Wend.  282;  Hulett  v.  Swift, 
33  N.  Y.  571;  Berkshire,  etc.,  Co.  v.  Proctor,  61  Moss.  (7 
Cush.)  426;  Hilton  v.  Adams,  71  Me.  19;  Needles  v. 
Howard,  1  E.  D.  Smith  (N.  Y.),  54;  Clute  v.  Wiggins,  14 
Johns.  (N.  Y.)  175;  Sneider  v.  Geiss,  1  Yeates  (Pa.),  34; 
Richmond  v.  Smith,  8  Barn.  &  Cress.  9;  Johnson  v.  Richard- 
son, 17  111.  302;  Metcalf  v.  Hess,  14  111.  129;  Lawson  on 
Bailments,  Sec.  283;  Story  on  Bailments,  Sec.  481. 

It  is  not  necessary  to  give  notice  to  an  inn  keeper  of  the 
arrival  of  goods.  Burrows  v.  Trieber,  21  Md.  320;  Mc- 
Donald V.  Edgerton,  5  Barb.  560;  Bennet  v.  Mellor,  5  T.  R 
278;  Calye's  Case,  8  Coke,  32. 

The  liability  of  the  inn  keeper  for  the  goods  of  his  guest 
extends  to  all  parts  of  the  inn.    Buri'ows  v.  Trieber,  21  Md. 
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320;  McDonald  v.  Edgerton,  5  Barb.  560;  Story  on  Bail- 
ments, Sec.  479. 

A  bailee,  wbetber  gratuitous  or  for  hire,  who  delivers 
the  goods  he  has  as  bailee  to  the  wrong  person,  and  offers 
no  fToot  showing  it  was  without  fault,  is  liable,  as  a  matter 
of  law.  Lichtenhein  v.  Boston  &  P.  £v.  Co.,  1 1  Gush.  (Mass.) 
70;  Willard  v.  Bridge,  4:  Barb.  361;  Hall  v.  Boston  &  W.  Ry. 
Co.,  14  Allen  (Mass.),  439;  Lockwood  v.  Bull,  1  Cowen  (N. 
Y.),  322;  Beardalee  v.  Richardson,  11  Wend  (K  Y.)  26; 
Schmidt  v.  Blood,  9  Wend.  268. 

Where  property  comes  to  the  possession  of  an  inn  keeper, 
and  is  afterward  delivered  by  him  to  the  wrong  person,  or 
otherwise  lost,  he  is  liable,  as  a  matter  of  law,  in  the 
absence  of  explanation  of  the  loss  or  misdelivery,  whether 
it  be  as  an  inn  keeper,  or  not,  and  whether  he  is  a  gratuitous 
bailee  or  a  bailee  for  hire.  Coykendall  v.  Eaton,  55  Barb. 
188;  Murray  v.  Clarke,  2  Daly  (N.  Y.),  102. 

Mr.  Justice  Sbabs  delivered  the  opinion  of  the  Court. 

Counsel  for  appellants  contend,  first,  that  there  was  evi- 
dence tending  to  excuse  appellants  from  the  presumption  of 
negligence,  and  hence  that  the  case  should  have  been  left  to 
I  the  jury  without  peremptory  instruction;  second,  that  at 

the  time  of  the  loss  of  the  goods  by  misdelivery,  the  relation 
of  inn  keeper  and  guest  had  not  been  established  between 
appellant  and  appellee,  and  hence  that  there  was  no  liabil- 
.  ^tyl  and  third,  that  the  responsibility  of  the  inn  keeper  for 
tile  safe  keeping  of  the  baggage  and  chattels  of  a  guest  does 
not  extend  to  merchandise  carried  for  purposes  of  sale. 

It  is  the  rule  that  loss  of  the  goods  of  a  guest,  while  at 
^Jiin^is  presumptive  evidence  of  negligence  on  the  part  of 
the  iun  keeper.  Metcalf  v.  Hess,  14  111.  129;  Story  on  Bail- 
ineuts,  472. 

-^nd  in  case  of  such  loss  ^^  the  inn  keeper  can  alone  absolve 

Wtnself  from  liability  by  showing  that  the  loss    *    *    * 

^^upred  without  any  fault  whatever  on  his  part,  or  by  the 

fault  of  the  guest,"  etc.    Johnson  v.  Richardson,  17  111.  302; 

Kelsey  v.  Berry,  42  IlL  469. 


\ 
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There  is  no  evidence  in  this  case  tending  to  show  that  the 
loss  was  either  without  fault  of  appellants,  or  through  fault 
of  appellee.  On  the  contrary,  it  is  undisputed  that  appel- 
lants' negligence  in  insisting  upon  a  misdelivery  was  the  cause 
of  loss.  The  mere  fact  that  a  guest  does  not  ask  for  his 
baggage  or  inquire  as  to  its  safety  for  a  period  of  several 
days  after  its  reception  by  his  host,  the  inn  keeper,  can  not 
be  said,  under  such  circumstances  as  appear  here,  to  consti- 
tute negligence.  If  there  was  no  defense  the  trial  court 
was  warranted  in  instructing  the  jury  to  find  for  the  plaint- 
iflf.     Williams  v.  Moore,  69  111.  App.'^eiS. 

The  relation  of  inn  keeper  and  guest  was  established  by 
the  reception  of  the  baggage.  When  the  baggage  was 
received,  as  here,  by  the  inn  keeper,  and  the  owner  delivered 
it  for  the  purpose  of  becoming  a  guest  and  soon  afterward 
did  become  an  inmate  of  the  hotel,  the  responsibility  of  the 
inn  keeper  for  the  safe  keeping  of  the  baggage  will  be  held 
to  have  begun  at  its  reception,  even  though  such  reception 
was  prior  to  the  time  when  the  owner  came  personally  infra 
hoyfntiv/m.  Dickinson  v.  Winchester,  4  Cush.  114;  Sasseen 
V.  Clark,  37  Ga.  242. 

The  responsibility  of  an  innkeeper  is  not  necessarily  lim- 
ited to  such  baggage  as  is  carried  for  convenience  of  travel 
but  extends  as  well  to  merchandise  carried  by  a  guest, 
when  received  by  the  inn  keeper  as  here  shown.  Calye's 
Case,  8  Coke,  32;  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush. 
428;  Wilkins  v.  Earle,  44  N.  Y.  179. 

It  would  appear  from  this  record  that  no  other  result 
could  have  properly  obtained  than  that  which  was  directed 
by  the  trial  court. 

The  judgment  is  affirmed. 


75  loe 

89    370 


ji96fl  583;       Anthony  J.  Gibbons  et  ah  v.  Walter  Tanderhoogt. 

sl07  489  ^'  O^^^NAEY  ChXR— Exercise  of^  a  Question  for  the  Jury,— In  a  suit 
based  on  injuries  to  a  boy  of  fourteen  years,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  it  is  for  the  jury  to  determine  what 
care  should  be  required  of  the  plaintiif  under  the  circumstances,  and  tlie 
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fact  that  the  plaintiff  in  this  case  seated  himself  on  the  rear  end  of  a 
wagon  and  directly  in  front  of  another  wagon,  can  not  be  held  to  con- 
stitute negligence  per  se. 

2  Neouoencb— £re2d  Not  to  he  Shown  by  the  Evidence.^ln  a  suit 
based  on  the  alleged  negligence  of  the  defendant,  the  court  discusses 
the  evidence  and  holds  that  a  verdict  for  the  plaintiff  is  not  supported 
by  evidence  of  any  negligence  of  defendant  as  a  proximate  cause  of  the 
injury  complained  of. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Wiluam  O.  Ewino,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1897.  Reversed  and 
remanded*    Opinion  iiled  March  24,  1898. 

Statement  of  the  Case. 

Appellants  were  engaged  in  the  business  of  general  team- 
ing. On  July  9, 1894,  they  were,  by  their  servant,  Wallace, 
driving  a  team  of  horses  attached  to  a  heavy  oil-tank  wagon 
westward  on  Van  Buren  street.  Just  ahead  of  this  oil- 
tank  wagon,  and  proceeding  in  the  same  direction,  was  a 
wagon  of  Reid,  Murdoch  &  Co.  The  horse  drawing  this 
wagon  was  blind.  As  they  neared  Clark  street,  appellee,  a 
boy  of  about  fourteen,  climbed  upon  the  Reid,  Murdoch  & 
Go.  wagon  and  sat  down,  letting  his  legs  hang  down  over 
the  back  end  of  the  wagon. 

As  the  two  teams,  one  five  to  eight  feet  ahead  of  the 
other,  and  the  horses  of  each  walking  at  an  ordinary  gait, 
were  about  to  cross  Clark  street,  a  buggy  crossing  in  front 
of  the  blind  horse  drawing  the  Reid,  Murdoch  &  Co.  wagon, 
struck  the  horse,  frightening  it,  and  caused  it  to  suddenly 
stop  and  back  up.  The  result  was  that  the  pole  of  appel- 
lants' wagon  and  the  rear  of  the  Reid,  Murdoch  &  Co.  wagon 
were  brought  in  contact,  and  the  boy,  appellee,  was  severely 
injured.  For  such  injury,  and  alleging  negligence  of  appel- 
lants as  the  proximate  cause  thereof,  he  brought  this  suit, 
and  recovered  verdict  and  judgment  in  the  trial  court. 

John  E.  Dalton,  attorney  for  appellants. 

"  If  a  child  from  its  age  and  experience  be  found  to  have 
capacity  and  discretion  to  observe  and  avoid  danger,  it 
should  be  held  responsible  .for  the  exercise  of  such  measure 
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of  capacity  and  discretion  as  it  possesses."  Chicago  &  A. 
E.  E.  Co.  V.  Becker,  Adm'r,  76  III.  32. 

^^  The  opinion  of  judges  on  this  point  has  been  conflict- 
ing, but  the  weight  of  authority  in  the  United  States  is 
overwhelmingly  in  favor  of  holding  an  infant,  so  far  as  he 
is  personally  concerned,  only  to  such  a  degree  of  care  as  is 
usual  among  children  of  his  age,  though  if  his  own  act 
directly  brings  an  injury  upon  him,  while  the  negligence  of 
the  defendant  is  only  such  as  exposes  the  child  to  the  pos- 
sibility of  injury,  the  latter  can  not  recover  damages." 

^'  If  a  minor  has  reached  years  of  discretion  and  is  fully 
capable  of  comprehending  danger,  and  using  sufficient  care 
to  avoid  it,  he  may  be  guilty  of  contributory  negligence  as 
a  matter  of  law.  Thus,  where  an  intelligent  boy  of  four- 
teen, knowing  of  the  dangers  of  machinery  generally,  and 
familiar  with  a  railroad  adjacent  to  his  place  of  work,  heed- 
lessly ran  onto  the  track  in  front  of  a  locomotive,  and  was 
killed,  it  was  held  as  a  matter  of  law  that  he  was  guilty  of 
contributory  negligence."  Shearman  &  Eedfleld  on  Negli- 
gence, Sec.  49;  Nagle  v.  Alleghany  Valley  Eailroad  Co.,  88 
Pa.  St.  35;  32  Am.  Eep.  413. 

Case  &  Hogan,  attorneys  for  appellee. 

We  desire  to  call  the  attention  of  the  court  to  the  follow- 
ing authorities  sustaining  our  contention  that  whether  or 
not  the  boy  was  guilty  of  contributory  negligence,  and 
whether  or  not  he  failed  to  exercise  ordinary  care,  were 
clearly  questions  for  the  jury.  Wabash  Eailway  Co.  v. 
Brown,  152  III.  488;  Cicero  Street  Eailway  Co.  v.  Meixner, 
160  III.  324;  Detroit  &  M.  Eailway  Co.  v.  Van  Steinburjf, 
17  Mich.  1 20;  Ward  v.  Chicago  &  N.  W.  Ey.  Co.,  166  111.  467. 

^'  Although  the  facts  are  undisputed,  it  is  for  the  jury  and 
not  for  the  judges  to  determine  whether  proper  care  was 
given,  or  whether  they  establish  negligence."  Eailroad 
Company  v.  Stout,  17  Wall.  657. 

*'  There  is  no  fixed  standard  in  the  law  by  which  the  court 
is  expected  to  arbitrarily  say  in  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent,  and  what  shall 


First  District — October  Term,  1897.      109 

Gibbons  ▼.  Vanderhoogt. 

constitQte  ordinary  care  under  any  and  all  circumstances. 
The  terms  ^  ordinary  care,'  ^  reasonable  prudence,'  and  such 
like  terms,  as  applied  to  the  conduct  and  affairs  of  men,  have 
a  relative  significance,  and  can  not  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one  case  may,  under 
different  surroundings  and  circumstances,  be  gross  negli- 
gence. The  policy  of  the  law  has  relegated  the  determina- 
tion of  such  questions  to  the  jury  under  proper  instructions 
from  the  court.  It  is  their  province  to  note  the  special  cir- 
cumstances and  surroundings  of  each  particular  case,  and 
then  say  whether  the  conduct  of  the  parties  in  that  case  was 
such  as  would  be  expected  of  reasonably  prudent  men  under 
a  similar  state  of  affairs.  When  a  given  state  of  the  facts 
is  such  that  reasonable  men  may  fairly  differ  upon  the  ques- 
tion as  to  whether  there  was  negligence  or  not,  the  deter- 
mination of  the  matter  is  for  the  jury.  It  is  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them,  that  the  question  of  negligence  is  ever 
considered  one  of  law  for  the  courts."  Railroad  Co.  v.  Ives, 
144  TJ.  S.  408;  Low  v.  Grand  Trunk  R.  Co.,  72  Me.  313; 
Hartwig  v.  Chicago  &  N.  W.  Ry.  Co.,  49.  Wis.  358;  Sullivan 
V.  New  York,  etc.,  R.  Co.,  154  Mass.  527;  Illinois  Central 
R.  Go.  V.  Foley,  53  Fed.  Rep.  463. 

Mb*  Justice  Sears  delivered  the  opinion  of  the  Court. 

It  is  contended  by  counsel  for  appellants,  under  appro- 
priate assignments  of  error : 

1st.  That  the  trial  court  erred  in  refusing  to  give  the  fifth 
instruction  tendered  by  appellants. 

2d.  That  the  evidence  showed  contributory  negligence 
on  the  part  of  appellee,  which  barred  a  recovery. 

3d.  That  the  evidence  failed  to  show  any  negligence  on 
tiie  part  of  appellants. 

The  fifth  instruction  was  properly  refused.  It  was  sub- 
stantially included  in  the  second  instruction  given  for  appel- 
lants. This  was  sufficient,  and  there  was  no  obligation  upon 
the  court  to  repeat  it,  however  accurate  its  substance  may 
have  been. 
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The  question  as  to  oontributory  negligence  was  properly 
submitted  to  the  jury.  It  was  for  a  jury  to  determine  what 
circumspection  should  be  required  of  this  lad  of  fourteen 
under  the  circumstances,  and  under  the  rules  as  to  ordinary 
care.  The  position  assumed  by  him  in  the  wagon  can  not 
be  declared  to  have  constituted  per  se  such  lack  of  care 
as  would  be,  in  contemplation  of  law,  contributory  negli- 
gence. 

But  the  difficulty  of  appellee's  case  arises  upon  the  ques- 
tion of  a  showing  of  any  negligence  on  the  part  of  appel- 
lants. 

According  to  the  testimony  of  all  witnesses  to  the  acci- 
dent, five  in  number  including  appellee,  the  Beid,  Murdoch 
&  Co.  wagon  suddenly  stopped  when  the  team  of  appellants 
was  following  it  at  a  distance  variously  stated  at  from  five  to 
eight  feet.  According  to  four  of  the  five  witnesses,  the 
Eeid,  Murdoch  &  Co.  wagon  not  only  stopped,  but  was  sud- 
denly backed  into  contact  with  the  pole  of  appellants' 
wagon,  and  this  is  not  denied  by  any  witness.  One  of  the 
four,  Meyers,  a  witness  for  appellee,  changed  his  testimony 
when  called  a  second  time  as  a  witness.  His  first  statement 
was :  ^^  There  must  have  been  something  run  in  front  that 
brought  these  teams  together.  I  can  not  tell,  because  they 
backed  up  so  sudden.  The  Heid-Murdoch  wagon  backed  up 
suddenly;  it  backed  up  into  the  Standard  Oil  (appellants') 
wagon.  The  driver  of  the  Standard  Oil  wagon  was  attend- 
Ing  to  his  horses;  he  seemed  to  be  taking  pretty  good  care 
of  them;  he  was  driving  carefully." 

Subsequently,  when  recalled,  he  testified  that  appellants' 
driver  was  looking  north  just  before  the  accident. 

From  all  the  evidence  it  may  be  said  to  be  undisputed 
that  the  accident  was  caused  by  the  sudden  backing  up  of 
the  Beid,  Murdoch  &  .Co.  wagon,  with  which  occurrence 
appellants  had  no  casual  connection  whatever. 

The  only  attempt  to  fix  any  negligence  upon  appellants 
is  by  the  testimony  of  Coleman  and  Meyers.  Coleman  testi- 
fied that  appellants'  driver  held  his  lines  very  loosely,  and 
was  looking  north  instead  of  at  his  team.    He  was  also  per- 
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mitted  to  say,  on  cross  examination,  ^^  I  thought  it  was  a 
very  careless  piece  or  way  of  driving."  Meyers,  upon  his 
second  examination,  said  that  appellants'  driver  was  looking 
to  the  north. 

But  even  if  it  be  said  that  the  jury  might  have  credited 
Meyers  upon  his  second  statement,  and  believed  Coleman, 
yet  the  fact  that  the  driver  was  looking  north  and  not 
attending  to  his  team,  if  established,  would  not  suffice  to 
furnish  the  proximate  cause  of  this  injury,  when  the  uncon- 
tradicted evidence  is  that  the  other  wagon  was  suddenly 
backed  against  appellants'  team,  and  was  the  precise  and 
proximate  cause  of  the  injury.  There  is  a  decided  prepon- 
derance of  the  evidence  to  the  effect  that  appellants'  driver 
was  attending  to  his  team,  and  that  no  act  or  omission  by 
him  had  aught  to  do  with  the  accident,  and  there  is  not  a 
hint  in  the  evidence  that,  if  he  was  not  attending  to  his 
team,  but  looking  to  the  north,  a  different  course  of  con- 
dact  could  possibly  have  prevented  ar  frightened  horse  in 
front  from  backing  upon  him,  or  that  he  could  have  in  any 
way  escaped  the  collision. 

The  verdict  is  not  supported  by  evidence  of  any  negli- 
gence of  appellants  as  a  proximate  cause  of  the  injury. 
The  judgment  is  reversed  and  the  cause  remanded. 


Hiehael  C.  McDonald  v.  Albert  B.  Harris. 

1.  CoxsTROCTiON— 0/  Obligations  of  Sureties,— -The  terms  used  and 
the  language  employed  ia  guaranties,  letters  of  credit  and  other  obliga- 
tions of  suretii«,  should'have  a  reasonable  interpretation,  according  to 
the  intent  of  the  parties,  as  disclosed  by  the  instrument,  read  in  the  light 
of  surrounding  circumstances  and  the  purposes  for  which  it  was  made. 

3.  Guaranty— ii  Ctmtraet  of.  Construed,— An  indorsement  on  a 
lease  as  follows— 

**For  value  received  I  guarantee  the  payment  of  the  above  lease  as 

specified, 

M.  C.  McDonald  "— 

is  sufficient  by  its  terms  to  constitute  a  guaranty  of  the  payment  of  the 
rent  provided  for  by  the  lease. 
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8.  Same— Date  of  Signing  a  Contract  of,  cls  Affecting  the  Question  of 
Coiittideration, — In  a  suit  on  a  guaranty  of  the  rent  reserved  by  a  lease, 
defended  on  the  ground  of  want  of  consideration,  the  following  instruc- 
tion was  given  :  **  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  the  defendant  signed  the  written  guaranty  upon  said  lease 
before  the  acceptance  of  the  same  by  the  plaintiff,  then  the  said  defend- 
ant can  not  successfully  interpose  the  defense  of  a  want  of  considera- 
tion for  said  contract  of  guaranty  so  signed  by  him.*'  He^,  that  the 
instruction  stated  the  law  correctly  as  applied  to  the  facts  in  the  case. 

4.  ^hMR—Preaumption  cls  to  Date  of  Execution  of, — In  a  suit  on  a 
guaranty  of  the  rent  payable  under  a  lease,  the  jury  were  instructed 
that  under  the  issues  in  the  case,  the  plaintiff,  by  the  introduction  of  the 
lease  in  question,  and  the  written  guaranty  thereon,  signed  by  the 
defendant,  and  by  proof  of  the  amount  of  rent  due  and  unpaid,  made 
out  a  prima  facte  case.  Held,  that  a  guaranty  without  date  will  be 
presumed  to  have  been  made  at  the  time  of  the  execution  of  the  instru- 
ment guaranteed,  and  that  the  instruction  stated  the  law  correctly. 

6.  New  Trials— On  Account  of  Newly  Discovered  Emdencer—Show' 
ing  Necessary,— '^o  entitle  a  party  to  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  he  must  show  that  such  evidence  could  not  have 
been  procured  at  the  trial  by  the  use  of  reasonable  diligence.  The  fact 
that  he  did  not  believe  evidence  would  be  given  on  an  issue  made  by  the 
pleadings,  furnishes  no  excuse  for  not  being  able  to  meet  it  And  the 
newly  discovered  evidence  must  be  something  more  than  merely  cumu- 
lative. 

Assumpsit,  on  a  guaranty.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  March  24, 
1898. 

Statement  of  the  Case. 

This  suit  was  brought  by  appellee,  Harris,  against  appel- 
lant, McDonald,  to  recover  certain  rent,  claimed  to  be  due 
on  a  lease  from  Harris  to  one  Hogan,  which,  it  is  claimed, 
McDonald  guaranteed.  The  lease  covered  premises  in  the 
city  of  Chicago.  The  term  was  one  of  five  years  beginning 
on  the  first  of  May,  1891.  The  rent  reserved  was  $600  per 
month.  The  lease  was  dated,  executed  and  delivered  on 
the  seventeenth  day  of  February,  1891.  There  appears 
written  on  the  lease  the  following  words,  signed  by  appel- 
lant, which-  it  is  claimed  by  appellee,  constitute  a  guaranty 
by  appellant  of  the  payment  of  the  rent  under  the  lease : 

^^  For  value  received  I  guarantee  the  payment  of  the  above 
lease  as  specified.  M.  C,  McDonald." 
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It  is  claimed  by  appellant  that  this  guaranty  was  signed 
some  four  months  after  the  lease  was  deliv^ered,  and  some- 
thing like  two  months  after  Hogan  was  in  possession  under 
the  lease,  and  that  it  was  signed  without  any  consideration 
therefor. 

It  is  claimed  by  appellee  that  the  guaranty  was  sighed 
on  February  17,  1891,  and  before  the  lease  was  delivered. 
Upon  this  issue  there  is  a  conflict  in  the  evidence. 

With  his  declaration  the  plaintiff  filed  an  affidavit  claim- 
ing eight  months^  rent  due  him,  amounting  to  $4,800. 
Those  months  were  August,  September,  October,  November 
and  December,  1894,  and  January,  February  and  March, 
1895.  One  count  of  the  declaration  is  for  rent  due  for 
those  months.  At  the  trial,  Harris  testified  that  there  was 
nine  months  and  ten  days'  rent  due  him,  amounting  to 
$5,600.  This  additional  month  and  ten  days'  rent  would 
seem  to  have  been  for 'installments  which  fell  due  after  the 
date  of  the  commencement  of  this  suit.  Appellee  recovered 
a  verdict  for  the  $5,60u.  There  appears  to  have  been  no 
contest  at  the  trial  as  to  the  amount  of  rent  unpaid. 

On  argument  of  motion  for  new  trial,  appellant  produced 
what  purported  to  be  receipts  in  full  for  the  August  and 
November,  1894,  rents,  and  for  $400  on  account  of  October, 
1894,  rent.  These  were  presented  as  newly  discovered  evi- 
dence and  ground  for  a  new  trial.  The  genuineness  of  these 
receipts  was  disputed.  Appellee  denied  having  signed  them, 
and  evidence  was  presented  to  show  that  the  signatures 
were  not  genuine-  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  that  appellant  was  surprised  by  the  evidence 
presented  by  appellee  upon  the  trial,  to  the  effect  that  the 
guaranty  was  executed  on  February  17, 1891,  as  claimed  by 
appellee,  and  in  connection  therewith  appellant  made  a 
showing  of  new  evidence  which  he  could  produce  upon  an- 
other trial,  to  prove  that  he  was  absent  from  Chicago  at 
that  time. 

Appellee  remitted  the  amount  of  $1,600  upon  the  verdict; 
motion  for  new  trial  was  overruled,  and  judgment  was  en- 
tered for  $4,000. 

Vot.  IJtXV  8 
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A.  B.  Jbnks,  attorney  for  appellant. 

The  le^al  proposition  that  the  execution  and  delivery  of 
a  lease  constitutes  no  consideration  for  a  subsequent  guar- 
anty of  the  same,  is  clearly  established  by  the  following 
authorities:  Parkhurst  v.  Vail,  73  III.  843;  Klein  v.  Cur- 
rier, 14:  111.  239;  Leonard  v.  Vreden burgh,  8  Johns.  38;  Mar- 
tin V.  Stubbings,  20  Brad.  381;  Ellis  v.  Clark,  110  Mass.  389; 
Pratt  V.  Hedden,  121  Mass.  116. 

If  the  newly  discovered  evidence  will,  if  taken  as  true, 
certainly  change  the  verdict,  a  new  trial  should  be  granted. 
Legg  V.  City  of  Bloomington,  40  111.  App.  185. 

It  is  not  the  duty  of  the  court  to  whoni  newly  discovered 
evidence  is  submitted,  to  deny  the  motion  for  a  new  trial  if 
there  be  some  slight  suspicion  that  a  new  jury  may  not 
balieve  the  evidence.  If  the  evidence,  when  regarded  as 
true,  will  change  the  verdict,  the  defeated  party  has  the 
right  to  have  the  case  submitted  to  another  jury.  Guyot 
V.  Butts,  4  Wend.  579;  3  Graham  <fe  Waterman  on  New 
Trials,  1044,  and  cases  cited. 

'^  It  can  not  be  objected  to  granting  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  that  such 
eviclence  is  cumulative,  if  it  is  of  a  different  kind  or  char- 
acter from  that  adduced  on  the  trial."  Fletcher  v.  The 
People,  117  111.  190,  and  authorities  there  cited. 

The  court  can  not  make  a  liability,  if  none  exists  by  the 
wording  of  the  paper  signed.  The  liability  of  sureties  and 
guarantors  is  fixed  by  the  terms  of  their  bond  and  can  not 
be  enlarged. 

The  obligation  of  McDonald  to  pay  rent,  under  the  terms 
of  this  guaranty,  can  not  be  established  without  a  change 
in  the  words  of  the  bond.  For  the  court  to  make  such 
change  would  be  against  the  guarantor  and  contrary  to  the 
idea  that  he  is  a  favorite  of  the  law. 

It  is  said  that  a  rule  never  to  be  lost  sight  of  in  determin- 
i  ng  the  liability  of  a  surety  or  guarantor  is,  that  he  is  a 
favorite  of  the  law  and  has  a  right  to  stand  upon  the  strict 
terms  of  his  obligation,  when  such  terms  are  ascertained. 
Brandt  on  Suretyship,  Sec.  79;  Wright  v.  Johnson,  8  Wend. 
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516;  Grant  v.  Smith,  46  N.  T.  93;  Miller  v.  Stewart,  9 
Wheat.  680  and  702;  People,  etc.,  v.  Chalmers,  60  K  Y.  154; 
Lang  V.  Pike,  27  Ohio  St.  498;  Reynolds,  etc.,  v.  Hall  et  al., 
1  Scam.  35;  Sharp  v.  Bedell,  5  Gilm.  88;  Gardiner  v.  Har- 
ba«k,  21  111.  129;  Chicago  &  A.  R.  R.  v.  Higgins,  68  111.  J  28; 
People,  etc.,  v.  Tompkins,  74  111.  482;  Ovington  v.  Smith, 
78  111.  250;  Cooper  v.  People,  etc.,  85  111.  417;  Mix  v.  Sin- 
gleton, 86  111.  194;  Phillips  v.  Singer  Mfg.  Co.,  88  111.  305; 
Bargett  v.  Paxton,  16  Brad.  379;  Abrahams  v.  Jones,  20 
Brad.  83. 

CooKB  &  TJpTON,  attorneys  for  appellee. 

^^  To  entitle  a  party  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  he  must  show  that  such  evidence 
could  not  be  procured  at  the  trial  by  the  use  of  reasonable 
diligence.  The  fact  that  he  did  not  believe  evidence  would 
be  given  upon  an  issue  made,  furnishes  no  excuse  for'  not 
being  prepared  to  meet  it."  Chapman  v.  Chapman,  129  111. 
387;  Tobin  v.  People,  101  111.  121;  Dyk  v.  De  Young,  133 
111.  82. 

'*  The  attempt  to  bring  forward  additional  evidence  after 
the  case  is  closed  is  regarded  with  disfavor  and  suspicion. 
The  strong  presumption  is  that  by  proper  effort  the  party 
might  have  discovered  the  evidence  and  used  it  on  the  trial; 
and  that  his  not  having  done  so,  is  owing  either  to  inten- 
tional omission  or  to  unpardonable  neglect.  To  rebut  this 
presumption  he  must  make  out  a  case  free  from  delinquency. 
His  excuse  must  be  so  broad  as  to  dissipate  all  surmise  to 
the  contrary.  He  must  show  that  he  was  on  the  alert,  but 
that  notwithstanding  the  evidence  eluded  him.  Before  he 
can  expect  aid  from  this  court  he  must  satisfy  it  that  he  has 
tried  to  help  himself.  If  the  least  fault  be  imputable  to 
him,  he  will  ask  for  relief  in  vain.  It  would  lead  to  great 
abuse  were  any  other  course  adopted.  Parties  knowing  that 
if  they  failed  for  want  of  evidence  they  could  get  a  new 
trial,  would  seldom  come  prepared.  Often  they  would  pur 
posely  neglect  to  procure  some  material  witness,  in  order 
that,  by  having  the  cause  tried  over  again,  they  might  pro- 
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tract  the  litigation.  Besides,  a  party  who  has  no  excuse  and 
no  one  to  blame  for  defeat  but  himself,  is  not  in  a  condition 
to  ask  a  favor;  nor  would  it  be  dealing  fairly  by  the  other 
side,  under  such  circumstance,  to  grant  it."  Graham  & 
Waterman  on  New  Trials,  1026. 

^^  It  has  been  said  by  several  courts  that  a  strict  construc- 
tion in  favor  of  the  surety  or  guarantor  should  be  adopted 
and  all  doubts  resolved  in  his  favor.  The  better  and  gener- 
ally received  opinion,  however,  is  that  this  contract  should 
be  construed  the  same  as  any  other  contract,  and  that  the 
same  rule  should  be  applied  to  ascertain  the  true  intention 
of  the  parties.    *    *    * 

*We  should  never  forget  that  letters  of  guaranty  are 
commercial  instruments,  generally  drawn  up  by  merchants 
in  brief  language;  sometimes  inartificial,  and  often  loose  in 
their  structure  and  form;  and  to  construe  the  words  of  such 
instruments  with  a  wise  and  technical  care  would  not  only 
defeat  the  intentions  of  the  parties,  but  render  them  too  un- 
safe a  basis  to  rely  on  for  extensive  credits,  so  often  sought 
in  the  present  active  business  of  commerce  throughout  the 
world.' 

This  whole  subject  has  been  thus  ably  summarized :  ^  In 
guaranties,  letters  of  credit,  and  other  obligations  of  sure- 
ties, the  terms  used  and  language  employed  are  to  have  a 
reasonable  interpretation  according  to  the  intent  of  the  par- 
ties as  disclosed  by  the  instrument  read  in  the  light  of  the 
surrounding  circumstances  and  the  purposes  for  which  it 
was  made.  If  the  terms  are  ambiguous  the  ambiguity  may 
be  explained  by  reference  to  the  circumstances  surrounding 
the  parties  and  by  such  aids  as  are  allowed  in  other  cases, 
and  if  an  ambiguity  still  remains,  no  reason  appears  why 
the  same  rule  which  holds  in  regard  to  other  instruments 
should  not  apply;  and  if  the  surety  has  left  anything  am- 
biguous in  his  expressions,  the  ambiguity  be  taken  most 
strongly  against  him.' "  Brandt  on  Suretyship  and  Guar- 
anty, Vol.  1,  133. 

Mk.  Justice  Seabs  delivbred  the  opinion  of  the  Court. 
It  is  contended  on  behalf  of  appellant : 
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Ist.    That  the  verdict  is  against  the  weight  of  the  evi> 
deace  as  to  the  date  of  the  execution  of  the  guaranty. 
f  2d.    That  the  guaranty  does  not,  upon  a  strict  construe* 
tion  of  its  terms,  undei^take  to  guarantee  payment  of  rent. 

3d.    That  the  court  erred  in  giving  certain  instructions. 

4th.  That  a  new  trial  should  have  been  granted  on  the 
ground  of  newly  discovered  evidence. 

There  was  a  conflict  in  the  evidence  as  to  the  time  when 
the  guaranty  was  executed. 

Appellant  testifies  that  it  was  not  executed  until  June  or 
July,  189 L  lu  this  he  is  supported  by  the  testimony  of 
Hogan,  Bremer  and  Blair.  Appellee  testifies  that  the 
guaranty  was  executed  on  February  17,  1891,  the  date  of 
the  making  of  the  lease,  and  before  its  delivery.  In  this 
he  is  supported  by  the  testimony  of  E.  C.  Keebler,  A.  0. 
Eeehler  and  BlackalL  The  testimony  of  all  the  witnesses 
is  not  equally  direct  as  to  the  fact  in  issue;  On  the  one 
hand,  Bremer  says,  '^  I  have  seen  this  (lease)  or  one  like  it, 
I  don't  know  which.'^  Blair  does  not  say  that  he  has  seen 
the  lease,  but  testifies  to  a  conversation  between  appellant 
and  appellee,  which  would  be  inconsistent  with  the  conten- 
tion of  appellee  that  the  guaranty  was  executed  February 
17, 1891.  On  the  other  hand,  the  two  Eeeblers  and  Black- 
all  do  not  say  that  they  saw  the  guaranty  in  February,  1891, 
but  that  they  saw  the  lease  with  the  guaranty  thereon, 
with  appellant's  signature  thereto,  in  April,  1891,  which 
would  be  inconsistent  with  the  contention  of  appellant  that 
it  was  not  executed  until  June  or  July,  1891. 

The  question  of  fact  presented  upon  this  conflicting  tes- 
timony, involving  as  it  does,  the  credibility  of  the  witnesses, 
is  peculiarly  within  the  province  of  the  jury;  and  when 
determined  by  them,  and  their  concl  usion  sanctioned  by  the 
trial  judge,  we  can  be  justified  in  disturbing  such  determi- 
nation only  when  it  is  clearly  against  the  weight  of  the 
evidence,  or  when  error  has  intervened.  We  can  not  sav, 
after  a  careful  examination  of  this  record,  that  the  verdict 
is  clearly  against  the  preponderance  of  the  evidence.  The 
guaranty  is  sufficient,  in  its  terms,  to  constitute  a  jsruaranty 
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of  payment  of  reat.  It  was  not  framed  hv  lawyers,  but  by 
business  men. 

'^  In  guaranties,  letters  of  credit  and  other  obligations  of 
sureties,  the  terms  used  and  language  employed  are  to  have 
a  reasonable  interpretation,  according  to  the  intent  of  the 
parties,  as  disclosed  by  the  instrument  read  in  the  light  of 
the  surrounding  circumstances  and  the  purposes  for  which 
it  was  made."  1  Brandt  on  Suretyship  and  Guaranty,  133; 
Mason  v.  Pritchard,  12  East,  227;  Mayer  v.  Isaac,  6  M.  & 
W.  605;  Hargreave  v,  Smee,  6  Bing.  244;  Lee  v.  Dick,  10 
Pet  482;  Lewis  v.  Dwight,  10  Conn.  95;  Locke  v.  McVean, 
33  Mich.  473:  Crist  v.  Burlingame,  62  Barb.  351;  First  Nat. 
Bank  v.  Gerke,  68  Md.  449;  Bailey  v.  Larchar,  5  R  L  530; 
Hoey  V.  Jarman,  10  Vroom,  523. 

Upon  examination  of  the  lease  it  is  seen  that  the  only 
"  payment "  provided  is  of  rent,  taxes,  assessments  and  water 
rat^  and  it  is  covenanted  that  these  payments  ai*e  to  be 
made  by  the  lessee.  Evidently  it  was  the  intent  of  the 
guarantor  to  guarantee  the  payment  of  rent  by  lessee. 

It  is  complained  that  the  trial  court  erred  in  giving  the 
first  and  fourth  instructions  at  request  of  appellee.  The 
portions  of  the  instructions  complained  of  are  as  follows: 

1st.  ^'  The  jurors  are  instructed  that  if  they  find  from 
the  evidence  that  defendant,  McDonald,  signed  the  written 
guarantee  upon  said  lease  before  the  acceptance  of  the  same 
by  the  plaintiff,  then  the  said  defendant  can  not  successfully 
interpose  the  defense  of  a  want  of  consideration  for  said 
contract  of  guarantee  so  signed  by  him." 

4th.  "  The  jurors  are  instructed  that  under  the  issues  in 
this  case  the  plaintiff,  by  the  introduction  of  the  lease  in 
question  and  the  written  guarantee  thereon,  signed  by  the 
defendant,  and  by  proof  of  the  amount  of  rent  due  and 
unpaid,  made  out  diprhnafade  case." 

It  is  urged  that  the  first  instruction  states  the  law  incor- 
rectly as  to  the  consideration.  As  applied  to  this  case,  this 
contention  can  not  be  maintained.  If  the  guaranty  was 
executed  simultaneously  with  the  lease,  there  can  be  no 
question  raised  under  the  facts  of  this  case  as  to  considera- 
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tion.    9  Am.  &  Eng.  Ency.  69;  Klein  v.  Currier,  14  111.  237; 
Rich  v«  Hathaway,  18  111.  548. 

It  is  argued  that  the  fourth  instruction  incorrectly  states 
that  it  will  be  presumed  that  a  guaranty  without  date  was 
tnade  at  the  date  of  the  i^strument  upon  which  the  guar- 
anty is  given.    There  Was  no  error  in  this  behalf,  for  such 
is  the  presumption  in  the  absence  of  evidence  to  the  con- 
^wiry,    Klein  v.  Currier,  supra;  Gridley  v.  Capen,  72  111.  11. 
The  use  of  the  words  prima  fa/sie  in  this  instruction  did 
i^ot  make  it  objectionable.     A  similar  instruction  is  n  pproved 
in  Great  Western  R  R.  Co.  v.  McDonald,  18  III.  172. 

Finally,  it  is  contended  that  the  court  erred  in  refusing  a 

neiv  trial  upon  the  ground  of  newly  discovered  evidence. 

-But  to  entitle  a  party  to  a  new  trial  qn  the  ground  of  newly 

<&covered  evidence,  he  must  show  that  such  evidence  could 

^ot  have  been  procured  at  the  trial  by  the  use  of  reasonable 

^^'gence.     The  fact  that  he  did  not  believe  evidence  would 

^  Siven  upon  an  issue  made,  furnishes  no  excuse  for  not 

'^S  prepared  to  meet  it.    Chapman  v.  Chapman,  129  111. 

^6;    Dyk  V.  De  Young,  133  111.  82. 

^nd  the  newly  discovered  evidence  must  be  something 
°^^^^  than  merely  cumulative  evidence.  Spahn  v.  The 
People,  137  111.  638. 

^bere  is  no  sufficient  showing  here  of  diligence,  nor 
^cuse  for  lack  of  it,  in  efforts  to  produce  this  same  evi- 
^^nc©  upon  the  trial.  And,  if  produced,  it  would  not  be 
*^*^clusive,  but  merely  corroborative  of  the  testimony  of 
^Pp^Uant. 

We  find  no  error  in  the  record  to  warrant  us  in  disturbing 
^  judgment.N   The  judgment  is  affirmed. 


Jacob  Meyer  et  al.  v.  P.  J.  McCamber  et  al. 

1-    LnoTATiONS— T¥^%6n  the  statute  Begins  to  Run  Against  a  Claim 

I^^  Aiiomeifs  Fees, — While  it  is  held  in  some  jurisdictions  that  the  stat- 

^^  of  limitations  does  not  begin  to  run  against  a  bill  for  attorney *s  foes 

^^  the  dissolution  of    the  relationship  between  the  attorney  and  hib 
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client,  no  such  rule  is  recognized  in  this  State.  On  the  contrary  the 
rule  is  that  the  statute  of  limitations  commences  to  run  when  the  serv- 
ices tontracted  for  have  been  performed  by  the  termination  of  the  suit 
or  when  the  contract  of  retainer  has  in  some  other  mode  been  deter- 
mined. 

2.  Same — The  Entire  Litigation  Embraced  in  Several  Suits  Held  to 
Be  One  Transaction.— In  a  suit  to  collect  attorney's  fees  where  the  stat- 
ute of  limitations  has  been  pleaded,  the  court  discusses  the  evidence  and 
holds  that  each  of  several  suits  can  not  be  regarded  as  a  separate  and 
distinct  transaction,  based  upon  a  separate  and  distinct  contract  of  re- 
tainer, but  that  the  entire  litigation  embraced  in  all  the  suits  must  be 
considered  as  one  continuous  transaction  based  upon  one  contract  of 
employment  and  that  the  statute  did  not  begin  to  run  until  the  last  suit 
was  determined. 

8.  WiTNESSBS— jE^Jfec^  of  Contradictory  Statements  by,  upon  Their 
Credibility. — ^Themere  fact  that  a  witness  has  made  different  statements 
at  other  times,  does  not  of  itself  warrant  a  jury  in  entirely  disregarding 
his  testimony,  but  is  merely  a  matter  for  them  to  consider  in  passing 
upon  the  credibility  and  weight  of  rhe  testimony  of  such  witness. 

Assumpsit,  for  attorney's  fees.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.    Afi&rmed.    Opinion  filed  March  24, 

1898. 

Statement  of  the  Case. 

This  action  was  brought  by  appellees  to  recover  for  serv- 
ices as  attorneys  at  law  and  for  disbursements  made  in 
conducting  several  suits  in  North  Dakota,  which  suits  grew 
out  of  an  attachment  of  the  goods  of  Gillett  Bros.,  upon  a 
debt  due  from  Oillett  Bros,  to  appellants.  Appellants, 
through  their  Chicago  lawyers,  employed  appellees  to  collect 
appellants'  claim  against  Gillett  Bros.,  to  take  action  to  pro- 
tect claim,  and  to  begin  the  attachment  proceedings,  Decem- 
ber, 188S.  It  appears  that  as  a  result  of  this  attachment, 
and  in  connection  therewith,  there  arose  five  other  suits. 
Two  were  actions  at  law,  brought  by  Gillett  Bros,  against 
the  sheriff  for  damages  for  conversion  of  exempt  property 
and  for  excessive  levy;  one  was  a  case  submitted  to  the 
court  there  upon  stipulation  in  a  controversy  as  to  applica- 
tion of  funds  in  hands  of  sheriff,  arising  from  sale  of  stook 
attached;  one  was  an  action  at  law  brought  by  a  mortgagee 
oC  the  attached   property  for  damages  for  a  conversion 
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thereof;  and  one  was  a  suit  in  chancery,  wherein  relief  was 
sought  by  appellants  and  others  against  Oillett  Bros,  and 
the  mortgagee,  by  injunction  and  appointment  of  a  receiver. 

These  various  suits  were  pending  at  different  times  from 
December,  1888,  until  December  15,  1890,  when  a  final 
order  was  entered  in  the  case  submitted  upon  stipulation. 
The  order  in  that  case  had  been  signed  by  the  trial  judge 
upon  May  10,  1890,  but  the  entering  of  it  was  deferred  to 
December  15th,  because  of  some  question  as  to  an  appeal. 
It  appears  from  the  testimony  of  appellees  that  in  the  period 
between  May  10  and  December  15,  1890,  services  were 
rendered  by  them  in  this  case  in  negotiating  for  stays  of 
the  order  in  view  of  an  appeal. 

The  suit  in  which  this  appeal  is  prosecuted  was  begun  by 
appellees  on  September  10,  1895,  more  than  five  years 
after  the  rendering  of  all  services  by  appellees,  save  such 
sarvices  as  were  rendered  in  the  case  last  mentioned,  and 
rendered  in  reference  only  to  the  staying  of  the  entry  of 
the  order  previously  decided  upon  in  that  case. 

Appellants  pleaded  the  general  issue,  and  the  statute  of 
limitations.  The  verdict  was  for  appellees,  and  judgment 
was  rendered  thereon. 

4 

BuLKLET,  Orat  &  MoBB,  attomcys  for  appellants. 
WiLBEK,  Eldridge  &  Alden,  attomcys  for  appellees. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  Court. 

It  is  contended  by  counsel  for  appellants,  first,  that  the 
verdict  is  against  the  weight  of  the  evidence;  second,  that 
the  statute  of  limitations  barred  a  recover}';  and  third,  that 
the  trial  court  erred  in  modifying  and  refusing  instructions 
tendered  by  appellants. 

It  is  not  contended  that  the  services  rendered  by  appellees 
in  the  several  suits  in  question  were  unauthorized  by  appel- 
lants, but  it  is  urged  that  those  suits  grew  out  of  inattention 
on  the  part  of  appellees  to  the  interests  of  their  clients, 
appellants,  and  hence  that  they  should  not  be  permitted  to 
recover. 
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It  seems  that  the  sheriff  levied  upon  more  of  the  property 
of  Giilett  Bros.,  upon  the  attachment  writ,  than  was  war- 
ranted, and  apon  more  than  had  been  directed  by  appellees. 
And  it  is  argued  that  a  proper  attention  upon  the  part  of 
appellees  to  the  business  of  their  client,  would  have  resulted 
in  the  immediate  discovery  and  rectifying  of  this  unwar- 
ranted levy,  and  thereby  the  several  suits  which  resulted 
from  this  levy  would  have  been  avoided.  This  contention 
might  perhaps  be  deserving  of  consideration,  were  it  not  for 
the  fact,  disclosed  by  the  record,  that  an  opportunity  was 
given  appellants  in  January,  1889,  to  deliver  back  the  goods 
levied  upon,  and  thereby  avoid  consequent  litigation,  which 
opportunity  appellants,  against  the  advice  of  appellees, 
declined  to  accept.  McCumber,  one  of  the  appellees,  testi- 
fied: *^  I  also  told  him  (attorney  for  appellants)  at  the  time, 
that  we  could  protect  ourselves  by  delivering  back  the 
goods,  and  advised  him  to  advise  clients  to  that  effect.  The 
attorneys  for  Giilett  had  agreed  to  release  us  from  all  dam- 
ages at  that  time  if  we  would  release  the  levy  and  deliver 
back  the  goods."  On  February  8,  1889,  appellants'  Chicago 
attorneys  wrote  appellees :  "  Tour  Mr.  McCumber  called  on 
us  the  25th  of  last  month,  and  explained  the  situation,  etc. 
In  his  judgment  our  case  is  somewhat  doubtful,  but  we,  of 
course,  have  the  usual  fighting  chances.  We  have  consulted 
with  our  clients,  who  are  not  disposed  to  give  up  the  case 
without  a  fight."  On  May  6, 1889,  appellees  wrote  attor- 
neys for  appellants :  ^'  Your  client  has  neither  taken  your 
nor  our  advice  to  drop  the  attachment,  when  we  could, 
without  a  judgment  against  the  sheriff,"  etc. 

It  is  quite  apparent  from  this  and  other  correspondence 
that  the  disastrous  results  of  this  attachment  suit  are  not  so 
much  attributable  to  an  unwarranted  levy,  as  to  a  stubborn 
insistence  upon  maintaining  the  same,  and  that  appellants 
rather  than  appellees  are  responsible  for  the  results.  From 
an  examination  of  all  the  evidence,  we  can  not  say  that 
the  verdict  is  not  warranted  upon  the  merits  of  the  case. 

But  it  is  urged  that  the  statute  of  limitations  applies  to 
all  of  the  account  claimed  by  appellees,  and  for  which  this 
recovery  was  held. 
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If  the  different  items  in  this  account,  arising  from  the 
five  suits  which  together  constituted  the  litigation  between 
these  parties,  mav  be  treated  as  based  upon  as  many  distinct 
contracts  of  employment,  whether  expressed  or  implied, 
then  nearly  all  of  the  claims  of  appellees  would  be  barred. 
For*  while  it  is  held  in  some  jurisdictions  that  the  statute 
of  limitations  does  not  begin  to  run  against  a  bill  for  attor- 
ney's fees  until  the  dissolution  of  the  relationship  between 
the  attorney  and  his  client,  no  such  rule  is  recognized  in 
this  State.  On  the  contrary,  the  rule  here,  as  announced  in 
Walker  v.  Goodrich,  16  111.  341,  and  approved  in  Ennis  v. 
Pullman  Pal.  Car.  Co.,  165  111.  161,  is,  "  The  statute  of 
limitations  could  not  commence  running  till  the  services 
contracted  for  had  been  performed,  by  the  termination  of 
the  suit,  or  the  contract  of  retainer  had,  in  some  other 
mode,  been  determined,"  citing  Whitehead  v.  Lord,  11  L. 
&  E.  587;  Foster  v.  Jack,  4  Watts  E.  384;  Harris  v. 
Osbourn,  2  Cromp.  &  M.  62S. 

It  would  follow  from  the  language  of  this  decision  that 
if  each  of  these  several  suits  is  to  be  regarded  as  a  separate 
and  distinct  transaction,  based  upon  a  separate  and  distinct 
contract  of  retainer,  then  each  was  barred  by  the  operation 
of  the  statute  save  the  one  in  which  final  order  was  entered 
on  December  15,  1890. 

But  we  are  unable,  from  the  circumstances  of  this  case,  to 
80  view  these  suits.  The  original  contract  of  retainer  was 
to  collect  the  claim  against  Gillett  Bros.,  and  ^^  to  take 
immediate  action  to  protect  the  claim."  There  was  no  spe- 
cific and  express  employment  as  to  each  of  the  five  suits 
which  resulted  from  the  attachment.  Yet  it  can  not  be 
said  that  the  services  of  appellees  in  any  of  them  were 
unauthorized.  The  correspondence  shows  that  appellants 
authorized  the  attachment  and  sanctioned  the  subsequent 
appearance  of  appellees  for  them  in  the  other  suits.  Each 
of  the  other  suits  was  so  related  to  the  final  collection  of 
appellants'  claim,  to  which  end  appellees  were  employed, 
that  it  was  essential  that  each  should  be  prosecuted  or  de- 
fended in  order  to  accomplish  the  purpose  of  the  employ- 
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meat.  In  the  suits  against  the  sheriff,  the  appellants  were 
parties  in  interest  by  reason  of  the  indemnifying  bond  given 
to  the  sheriff  by  them,  and  their  interest  is  further  very 
forcibly  evidenced  by  the  fact  that  the  final  order  of  the 
Dakota  court  directed  the  moneys  realized  upon  sale  of  the 
property  attached  to  be  applied  upon  the  judgment-  re- 
covered by  Gillett  against  the  sheriff.  It  can  not  be  said 
that  appellees  could  avoid  participation  in  any  one  of  these 
suits  consistently  with  the  carrying  out  of  their  undertak- 
ing under  the  original  contract  of  retainer,  viz.,  to  collect 
the  claim  of  appellants  against  Gillett  Bros.  Therefore, 
the  entire  litigation  embraced  in  all  the  suits  in  question, 
must  be  considered  as  one  continuous  transaction  based  upon 
one  contract  of  employment.  The  services  of  appellees  in 
this  behalf  were  ended  when  the  final  order  in  the  last  of 
these  suits  was  entered  and  the  litigation  thereby  ended, 
which  was  upon  December  15,  1890,  and  within  five  years 
of  the  bringing  of  this  suit.  At  that  time  appellees'  right 
of  action  for  all  fees  and  disbursements  under  thoir  con- 
tract of  retainer  first  accrued. 

The  remaining  question  is  as  to  the  modification  and 
refusal  of  instructions.  The  first  instruction  as  modified, 
stated  the  rule  as  to  the  application  of  the  statute  of  lim- 
itations correctly,  as  we  have  held  in  this  case.  The  second 
instruction  as  modified  is  subject  to  criticism  as  casting  the 
burden  of  proof  upon  defendants  as  to  any  defense.  It 
could  not,  however,  have  worked  any  prejudice  to  appel* 
lants,  for  there  is  no  confiict  of  evidence  in  this  case, 
to  which  it  could  have  been  applied  by  the  jury  to  the 
harm  of  appellants.  The  fourth  instruction  was  properly 
refused.  The  mere  fact  that  a  witness  had  made  different 
statements  at  other  times,  does  not,  of  itself,  warrant  a 
jury  in  entirely  disregarding  his  testimony;  it  would 
merely  be  a  matter  for  them  to  consider  in  passing  upon 
the  credibility  and  weight  of  the  testimony  of  such  wit- 
ness. Nor  does  it  appear  that  there  were  any  such  con- 
tradictory statements  in  the  evidence  as  would  warrant  the 
instruction.    The  fifth  instruction  was  sufficiently  covered 
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by  the  third,  which  was  given,  and  which  was  general  in 
application,  and  had  not  the  fanlt  of  the  fifth  in  singling 
oat  a  particular  witness.  The  sixth  instruction  was  abstract 
in' form.  The  seventh  was  insufficient  in  its  definition  of 
damages — would  be  bad  in^any  case,  and  was  not  warranted 
by  the  facts  in  this  case.    The  judgment  is  affirmed. 


Chicago  &  Alton  Bailroad  Company  r.  Michael  Beilly. 

1.  Special  Findings— Fai'Ztire  of  Jury  to  Answer  Properly— Waiver. 
—Where  special  interrogatories  are  submitted  to  a  jury  and  they  return 
a  general  verdict  without  answering  the  interrogatories,  they  may  be 
sent  back  to  find  specially  upon  such  interrogatories,  even  where  they 
have  returned  a  sealed  verdict  and  been  allowed  to  separate;  and  a  party 
who  objects  to  another  retii'ement  of  the  jury  for  this  purpose  waives 
any  right  to  object  to  their  failure  to  find  specially. 

%,  Samb — When  Special  Interrogatories  Need  Not  be  Submitted,— It 
is  proper  to  refuse  to  require  a  jury  to  find  specially  on  a  question  where 
either  an  atfirmative  or  negative  answer  to  the  question  would  be  con- 
sistent with  a  general  verdict  for  either  party. 

8.  Pleadino — An  Allegation  in  a  Declaration  Held  Not  to  Charge 
Negligetioe, — In  a  suit  against  a  railroad  company  for  negligence, 
amended  counts  were  filed  setting  up  a  failure  to.  ring  a  bell  and  a 
failure  to  lower  crossing  gates  as  negligence,  and  stating  that  a  plank  or 
piece  of  wood  was  carelessly  and  negligently  allowed  to  project  from 
one  of  the  cars  and  that  it  struck  plaintiff.  Held,  that  as  here  laid  the 
allegation  in  regard  to  the  plank  was  descriptive  of  the  car  only,  and 
not  an  allegation  of  a  negligence  which  caused  the  accident. 

4.  Limitations— r/tc  Ride  Where  Amended  or  New  Counts  Are  Filed. 
—The  cause  of  action  of  a  plaintiff  against  a  defendant;  for  personal 
injury  suffered  by  the  plaintiff  on  account  of  the  negligent  act  of  the 
defendant,  may  be  regai'ded  as  the  act  or  thing  done,  or  omitted  to  be 
done,  by  the  one,  by  which  an  injury  results  to  the  other.  And  where  an 
act  of  negligence,  set  up  in  an  amended  count,  filed  after  the  time 
aUowed  by  the  statute  of  limitations  within  which  to  bring  suit  Has 
ran,  is  distinct  and  separate  from  the  act  charged  in  the  original 
declaration,  it  is  barred  by  the  statute. 

^.  Appeals  and  Erbobs— iVac^toe  Where  a  Demurrer  to  a  Plea  to 
One  of  the  Counts  of  a  Declaration  is  Improperly  Sustained.— Where  a 
demurrer  to  a  plea  of  the  statute  of  limitations  to  an  amended  count  of 
a  declaration  charging  negligence,  is  improperly  sustained,  the  judg- 
ment must  be  reversed  where  the  evidence  is  such  as  is  here  presented, 
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as  the  jury  may  have  found  that  there  was  no  negligence  established 
under  any  of  the  other  counts  and  may  have  based  their  verdict  solely 
upon  the  negligclhce  charged  in  the  amended  count. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cliffobd,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1897.  Reversed  imd 
remanded.    Opinion  filed  March  U,  1898. 

Statement  of  the  Case. 

On  December  12, 1893,  appellee  was  injured  by  a  train  of 
appellant  at  the  crossing  of  its  tracks  and  Lafiin  street,  in 
the  city  of  Chicago. 

Two  theories  of  fact  are  presented  as  to  the  occurrence. 
Appellee  presents  evidence  to  show  that  he,  with  a  com- 
panion, Finn,  was  proceeding  upon  the  public  street  to 
cross  the  railroad  track,  when  the  train  of  appellant 
approached  at  a  high  rate  of  speed  and  without  any  warn- 
ing by  bell  or  whistle:  that  the  crossing  gates  were  up;  that 
Finn  first  discovered  the  approach  of  the  train,  and  drew 
appellee  back  to  one  side  as  it  passed;  that  in  passing  a 
piece  of  timber  or  plank  projecting  from  one  of  the  cars 
struck  appellee,  and  knocked  him  down;  that  as  appellee 
fell  he  rolled  underneath  the  cars  and  was  injured. 

Appellant  attempts  to  show  that  appellee  and  Finn  were 
upon  the  train,  and  that  as  it  approached  Laflin  street  they 
jumped  from  the  moving  train,  and  that  in  so  doin^ 
appellee  fell  and  rolled  under  the  cars.  It  also  presents 
evidence  to  show  that  there  was  no  plank  or  timber  pro- 
jecting from  the  cars;  that  the  bell  was  rung  and  the  gates 
were  lowered. 

The  first  declaration,  filed  on  February  7, 1894,  contained 
no  allegation  as  to  a  projecting  plank  or  timber.  The  neg- 
ligence set  up  by  the  several  counts  of  this  declaration  con- 
sisted of  failure  to  ring  bell  or  blow  whistle,  of  rate  of 
speed,  of  failure  of  gateman  to  lower  gates,  of  failure  of 
flagman  to  give  notice,  and  of  failure  to  stop  the  train  to 
prevent  injury. 

On  February  19,  1 897,  an  amendment  was  permitted,  by 
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which  appellee  alleged  that  a  piece  of  wood  or  timber  was 
negligently  permitted  to  project  from  one  of  the  cars. 

The  stattite  of  limitations  was  pleaded  to  this  connt,  and  a 
demurrer  to  the  plea  was  sustained;  and  on  March  10^  1897, 
after  verdict  and  pending  motion  for  new  trial,  appellee 
filed  two  additional  counts,  declaring  in  one  count  that 
while  the  train  was  negligently  managed,  in  that  no  bell 
was  rung,  as  required  by  ordinance,  appellee  was  struck  by 
a  plank,  wood,  or  other  substance  projecting  from  one  of 
the  cars;  and  in  the  other  count  a  failure  to  lower  the  gates, 
and  like  allegations  as  to  being  struck  by  projecting  plank 
or  wood.  Objection  was  made  as  to  the  filing  of  the  addi- 
tional counts  and  overruled,  and  the  statute  of  limitations 
was  then  pleaded,  to  which  a  demurrer  was  sustained. 
Appellant  then  extended  its  plea  of  general  issue  to  these 
counts.  No  claim  of  surprise  or  demand  for  continuance 
was  interposed. 

Upon  trial  the  jury  found  a  general  verdict  for  appellee, 
and  assessed  his  damages  at  $5,000. 

Three  questions  calling  for  special  findings  by  the  jury 
were  presented  by  appellant,  and  given  to  the  jury  by  the 
court.  The  jury  was  permitted  to  return  a  sealed  verdict 
and  separate. 

With  the  general  verdict  a  finding  was  returned  to  one 
of  the  three  questions  submitted,  and  the  other  two 
were  returned  unanswered.  When  the  sealed  verdict  was 
opened,  some  days  after  its  return,  and  in  the  presence  of 
the  jury,  the  court  offered  to  send  the  jury  back  to  consider 
findings  upon  the  two  unanswered  questions;  but  appellant 
objected  to  this,  and  the  general  verdict  and  the  one  special 
finding  were  received  by  the  court.  After  the  arguments 
upon  the  motipn  for  new  trial,  the  filing  of  the  two  addi- 
tional counts  to  the  declaration,  the  plea  of  the  statute  of 
limitations,  and  the  sustaining  of  demurrer  thereto,  the 
court  overruled  the  motion  for  new  trial  and  entered  judg- 
ment upon  the  verdict. 

William  E.  Huohks,  attorney  for  appellant;  William 
Brown,  general  fK>licitor  C.  &  A.  R.  K.  Co.,  of  counsel. 
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While  the  statute  of  amendment  in  force  in  Illinois  is 
exceptionally  liberal,  yet  it  has  never  been  intended  by 
sach  amendments  to  avoid  the  statute  of  limitations  by 
bringing  into  the  case  an  additional  cause  of  action  after 
the  time  for  suing  upon  it  has  expired.  The  statute  of 
limitations  can  not  be  avoided  in  that  way.  Swift  &  Co. 
V.  Madden,  165  111.  41;  Eylenfeldt  v.  Illinois  Steel  Company, 
165  111.  185;  Illinois  Steel  Company  v.  Eylenfeldt,  62  111. 
App.  552. 

In  a  case  like  the  one  under  consideration,  the  cause  of 
action  may  be  regarded  as  the  act  or  thing  done  or  omitted 
to  be  done  by  one  which  confers  the  right  upon  another  to 
sue — in  other  words,  the  act  or  wrong  of  the  defendant 
toward  the  plaintiff  which  causes  a  grievance  for  which  the 
law  gives  a  remedy.     Swift  &  Co.  v.  Madden,  165  111.  41. 

The  court  approved  of  three  special  questions,  gave  them 
to  the  jury,  directed  them  to  answer  each  of  them,  and 
return  them  answered  with  their  verdict.  The  jury  dis- 
obeyed the  directions  of  the  court  and  chose  to  answer  only 
one.  Their  separation  was  therefore  as  unauthorized  as  if 
they  had  failed  to  make  a  general  verdict  before  separation, 
in  which  case  the  court  would  have  no  power  to  send  the 
jury  out  after  such  separation  to  agree  upon  a  verdict. 
White  V.  Martin,  2  Scam.  69. 

After  the  jury  had  agreed  upon  a  general  verdict  and 
sealed  it,  and  delivered  it  to  the  officer  having  them  in 
charge,  they  separated.  It  had  been  agreed  they  might 
separate  after  they  had  agreed  upon  a  verdict.  The  verdict 
which  they  were  to  agree  upon  before  separating  was  not 
the  o^eneral  verdict  onl}'^,  but  the  special  findings  of  fact 
which  they  were  required  by  the  court  and  the  law  to  return 
with  their  general  verdict  They  separated,  therefore, 
before  they  had  agreed  upon  the  verdict  required  from 
them.  It  was  not  proper  after  this  to  get  them  together 
and  have  them  proceed  to  complete  their  verdict.  The 
agreement  that  the  jury  might  separate  was  a  waiver  of  the 
right  to  poll  the  jury.    Koon  v.  Insurance  Co.,  104  U.  S.  106. 

Where  an  agreement  was  made  that  the  jury,  when  they 
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had  agreed  upon  a  verdict,  might  seal  it  and  deliver  it  to  an 
oflScer  of  the  court  and  separate,  it  was  held  that  this  was 
equivalent  to  delivering  the  verdict  into  court.  Fierce  v. 
Hasbrouok,  49  111.  23. 

So  an  order  to  seal  and  deliver  a  verdict  to  the  clerk, 
made  under  an  agreement  of  parties,  was  held  to  dispense 
with  the  return  of  the  jury  and  to  preclude  their  amending 
the  verdict  afterward.    Trout  v.  West,  29  Ind.  61. 

Albert  H.  TnoiiPsoK  and  M.  Y.  Gannon,  attorneys  for 
appellee. 

Me.  Justice  Sears  delivered  the  opinion  op  the  Court. 

It  is  contended  by  counsel  for  appellant : 

First.  That  the  verdict  is  not  supported  by  the  evi- 
dence. 

Second.  That  the  general  verdict  should  not  have  been 
received  without  special  findings  upon  the  three  questions 
presented  to  the  jury. 

Third.  That  the  amendment  of  February  19,  1897,  and 
the  additional  counts  of  March  10, 1897,  in  alleging  that  a 
piece  of  plank  or  timber  projected  from  one  of  the  cars,  by 
which  appellee  was  struck,  set  up  a  new  cause  of  action,  and 
was  within  the  application  of  the  statute  of  limitations. 

It  is  unnecessary  to  discuss  the  evidence,  as  the  case  must, 
because  of  the  pleadings,  be  submitted  to  another  jury. 

We  are  of  opinion  that  the  court  did  not  err  in  receiving 
the  general  verdict  without  requiring  the  jury  to  answer  the 
two  questions  for  special  findings. 

The  jury  might  have  been,  and  h<ad  it  not  been  for  objec- 
tion by  appellant,  would  have  been,  sent  back  to  find  specially 
upon  these  qitestions.  This  would  have  been  proper  prac- 
tice, although  they  had  returned  a  sealed  verdict  and  sep- 
arated.   The  Consolidated  Coal  Co.  v.  Maehl,  130  111.  651. 

When  counsel  for  appellant  objected  to  another  retire- 
ment of  the  jury  for  this  purpose,  he  waived  any  right  to 
demand  farther  findings.  Wabash  B.  R.  Co.  v.  Speer^  156 
IU.2M. 

Tm.  lxxv  t 
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Several  questions  oalling  for  special  findings  were  marked 
refused  by  the  trial  court  and  not  given  to  the  jury.  Coun- 
sel for  appellant  limit  their  argument  to  the  refusal  of  one 
only,  viz.,  the  third.  This  was  properly  refused.  Either 
an  affirmative  or  negative  answer  to  this  question  would 
have  been  consistent  with  a  general  verdict  for  either  liti* 
gant. 

We  come,  then,  to  a  consideration  of  the  application  of 
the  statute  of  limitations.  The  three  counts  to  which  this 
plea  was  interposed  are  the  amended  count  filed  February  19, 
1897,  and  the  two  additional  counts  of  March  10, 1&97.  In 
the  two  latter  counts  the  negligence  alleged  as  the  cause  of 
the  injury  is,  in  the  first,  failure  to  ring  a  bell,  and  in  the 
second,  failure  to  lower  gates,  each  of  which  is  a  charge  of 
negligence  contained  in  the  original  declaration,  and  hence 
these  two  counts  are  restatements  only.  The  fact  that  each 
describes  the  car  which  struck  appellee  as  having  a  plank  or 
wood  projecting  from  it,  does  not  make  the  ground  of  neg* 
ligence  any  different,  nor  is  the  fact  that  in  the  second  of 
these  counts  it  is  alleged  that  such  plank  or  wood  was  ^  care- 
lessly and  negligently  allowed  to  project  '*  of  consequence, 
for  it  is  clearly  alleged  therein  that  it  is  the  negligent  fail- 
ure to  lower  the  gates ''  by  means  and  in  consequence  of 
which,  etc.,  *  *  *  plaintiff  was  injured.**  Although  it 
would  be  better  and  safer  pleading  to  omit  in  this  count  the 
words  ^'  carelessly  and  negligently  *'  as  applied  to  the  plank, 
and  simply  allege  its  position,  yet  we  are  disposed  to  hold 
that  the  allegation  as  now  framed  is  descriptive  of  the  car 
only  and  not  an  allegation  of  a  negligence  which  caused  the 
injury. 

But  upon  the  amended  count  of  February  19, 1897,  which 
was  more  than  two  years  after  the  injury,  a  different  ques- 
tion arises.  This  count  in  effect  sets  up,  as  the  only  negli- 
gence charged,  the  permitting  of  the  projected  timber,  an 
act  not  charged  in  any  count  of  the  original  declaration.  Is 
this,  therefore,  a  new  cause  of  action,  and  distinct  from  any 
cause  of  action  originally  declared  on  ? 

It  is  urged  by  counsel  for  appellee  that  the  true  test  and 
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criterion  is  to  inquire  if  a  recovery  upon  the  one  would 
operate  as  a  bar  to  a  recovery  upon  the  other,  and  there 
are  not  a  few  decisions  which  are,  in  substance,  based  upon 
this  test. 

Bat  whatever  may  be  said  of  the  logic  and  reasonable- 
ness of  this  test,  we  understand  the  recent  decisions  of  our 
own  Supreme  Court  as  announcing  a  rule  which  governs 
here,  and  which  makes  it  unnecessary  to  look  to  other 
aathorities.  In  Swift  &  Co.  v.  Madden,  165  111.  41,  the 
court  say  :  ^^  In  a  case  like  the  one  under  consideration, 
the  cause  of  action  may  be  regarded  as  the  act  or  thing 
done  or  omitted  to  be  done  by  one  which  confers  the  right 
upon  another  to  sue,"  etc. 

In  Illinois  O.  R.  R.  Co.  v.  Campbell,  170  111.  168,  the 
court  say :  ^*  The  cause  of  action  of  a  plaintiff  against  a 
defendant  for  personal  injury  suffered  by  the  plaintiff  on 
account  of  the  negligent  act  of  the  defendant,  may  be 
regarded  as  the  act  or  thing  done,  or  omitted  to  be  done, 
by  the  one,  by  which  an  injury  results  to  another."  In 
that  case  the  original  declaration  alleged  negligence  in  per- 
mitting an  unblocked  f  rog.«  In  the  amended  count,  negli- 
gence was  alleged,  in  that  a  pile  of  ashes  was  allowed  to 
remain  where  plaintiff  stumbled  upon  it,  and  thus  caught 
his  foot  in  the  unblocked  frog.  The  negligence  in  the 
amended  count  was  limited  to  the  permitting  of  the  ashes 
— a  matter  not  alleged  in  the  original  declaration.  The 
court  held  that  the  original  declaration  showed  no  cause  of 
action,  and  hence,  that  the  case  was  governed  by  the  case 
of  £ylenfeldt  v.  Illinois  Steel  Co.,  165  111.  185.  Its  decision, 
however,  is  not  put  upon  this  ground  alone,  but  it  would 
seem  to  be  as  well  upon  the  broader  ground  that  the  negli- 
gent permitting  of  the  pile  of  ashes  was  a  distinct  and 
different  cause  of  action  from  the  negligent  permitting  of 
the  unblocked  frog.  The  court  say  further :  "  If  it  be 
true,  as  stated  by  appellee  in  his  amended  count  to  the 
declaration,  filed  more  than  two  years  after  his  cause  of 
action  accrued,  that  a  pile  of  ashes  was  permitted  by  appel- 
lant to  accumulate  near  the  side  of  its  track,  over  which 
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appellee  stumbled,  and  thus  caught  his  foot  in  an  unblocked 
frog,  we  hold  such  statement  to  be  a  separate  and  distinct 
cause  of  action,  charging  other  and  different  negligence 
from  that  alleged  in  the  first  count  of  the  declaration,  and 
therefore  barred  by  the  statute  of  limitations." 

The  act  or  thing  done,  set  up  in  the  amended  count  here 
as  constituting  negligence,  was  the  permitting  a  plank  or 
timber  to  project  one  and  one-half  to  three  feet  from  a 
moving  freight  car,  by  means  of  which,  and  by  which, 
appellee  was  struck  and  injured.  The  act  or  thing  omitted, 
set  up  in  the  original  declaration  as  constituting  negligence, 
is  variously  charged  in  the  several  counts  as  failing  to  ring 
a  bell  or  blow  a  whistle,  failing  to  lower  gates,  failing  to 
have  flagman  to  give  notice,  and  failing  to  stop  train  in  time 
to  avoid  the  injury,  and  the  act  done  set  up  in  the  origi- 
nal declaration,  is  negligence  in  running  at  an  improper 
rate  of  speed,  by  means  of  which  omission  or  act  appel- 
lee was  struck  by  a  locomotive  engine  and  cars  and  injured. 

That  the  act  done«  and  which  constituted  negligence,  as 
charged  by  the  amended  count,  is  distinct  and  separate 
from  any  act  charged  in  the  original  declaration,  is  obvious. 

The  jury  may  have  found  that  there  was  no  negligence 
established  under  any  of  the  charges  contained  in  the 
original  declaration,  and  upon  which  there  was  a  sharp  con- 
flict in  the  evidence,  and  may  have  based  their  verdict 
solely  upon  the  negligence  charged  in  the  amended  count, 
i.  e.y  in  permitting  the  timber  to  project  from  a  moving  car. 

We  see  no  escape  from  the  conclusion  that  this  case  must 
be  governed  by  the  decisions  above  cited. 

The  cause  of  action  set  up  by  the  amended  count  of  Feb- 
ruary 19, 1897,  is  therefore  held  to  be  barred  by  the  statute 
of  limitations. 

The  judgment  is  reversed  and  the  cause  remanded. 
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CUeago  &  Northwestern  Railway  Co.^  Impleaded,  etc.^  t. 

John  B«  Pendergast. 

1.  Railroads— 5ale  of  Mileage  Ticket  to  Pasmmger  Under  an  Assumed 
Name—Where  a  railroad  oompanv  sells  a  mileage  ticket  providing  that 
it  shall  not  be  good  for  the  passage  of  any  one  other  than  the  original 
porchoBer,  whose  name  and  description  appear  upon  the  opver  of  the 
ticket,  if  it  api>earB  that  the  purchaser  explained  to  the  agent  of  the  com- 
pany that  he  was  purchasing  the  ticket  in  an  assumed  name,  and  the 
agent  assented  thereto,  the  company  will  be  bound  by  such  assent  and 
will  be  liable  for  the  act  of  its  conductor  in  taking  up  the  ticket  when 
presented  by  the  purchaser. 

2.  Trials — Preponderanee  of  the  Evidence  as  Between  Ttoo  Witnesses 
Contradicting  Each  Other. — If  two  witnesses  testify  directly  and  posi- 
tively upon  opposite  sides  of  an  issue,  a  jury  may  be  warranted  in  finding 
that  the  greater  credibility  of  the  testimony  of  one  creates  a  preponder- 
ance over  that  of  the  other,  but  when  one  of  the  witnesses,  without  pre- 
tending to  knowledge,  merely  testifies  to  his  thought  or  supposition, 
there  is  no  method  of  measurement  by  which  his  testimony  can  be 
found  to  establish  a  preponderance  over  that  of  one  who  must,  from  his 
situation,  know  the  precise  facts. 

Trespass  on  the  Case,  against  a  railroad  for  taking  up  a  mileage 
ticket.  Appeal  from  the  County  Court  of  Cook  County;  the  Hon.  Wm. 
T.  HoDSON,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1807.    Reversed  and  remanded.    Opinion  filed  BCarch  24, 1896. 

Statement  of  the  Case. 

Appellee  parchased  a  mileage  ticket  of  the  appellant  rail- 
road company.  It  was,  by  direction  of  appellee,  issued  in 
the  name  of  J.  L.  Brown  as  purchaser.  Appellee  presented 
it  for  his  fare  as  a  passenger  upon  a  train  from  St.  Paul, 
Minnesota,  to  Chicago.  The  conductor  inquired  if  appel- 
lee's name  was  J.  L.  Brown.  Appellee  admitted  that  it  was 
not,  and  thereupon  the  conductor  refused  to  accept  the  ticket 
for  fare  and  retained  the  same. 

It  is  provided  by  the  terms  of  the  mileage  ticket,  in  effect, 
that  it  shall  not  be  good  for  passage  of  any  one  other  than 
the  original  purchaser,  whose  name  and  description  appear 
upon  the  cover  of  the  ticket,  and  that  if  presented  by  any 
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Other  it  shall  be  taken  up,  etc.    It  is  not  disputed  that  appel- 
lee was  the  original  purchaser. 

There  is  a  conflict  of  evidence  as  to  whether  appellee 
explained  to  the  agent  of  appellant  that  he  was  purchasini^ 
the  mileage  in  an  assumed  name  for  convenience,  and  the 
agent  assented  thereto.  A  decided  preponderance  of  the 
evidence  shows  that  the  train  in  question  was  operated  by 
the  Chicago,  St.  Paul  &  Omaha  Ry.  Co.,  and  that  the  con- 
ductor who  took  up  the  ticket  was  in  the  employ  of  that 
company,  and  not  an  employe  or  agent  of  appellant.  The 
suit  is  for  a  wrongful  conversion  of  the  ticket.  A  verdict 
of  not  guilty  was  found  as  to  the  Chicago,  St.  Paul  &  Omaha 
Ry.  Co.,  and  a  verdict  of  guilty  as  to  appellant,  assessing 
damages,  and  upon  the  verdict  judgment  was  rendered. 

E.  E.  OsBOBN,  attorney  for  appellant;  L.  W.  Bowers  and 
A.  W.  PuLVER,  of  counsel. 

If  Pendergast's  story  was  true,  he  engaged  in  an  attempt 
to  defraud  the  railway  company  by  inducing  the  ticket 
agent  to  violate  the  rules  provided  for  his  government  (for 
which  see  abstract)  and  the  contract  of  carriage  itself.  He 
can  not  be  heard  to  insist  upon  rights  thus  acquired.  He  is 
in  like  plight  with  the  tramps  who  ride  upon  freight  trains 
by  paying  the  trainmen  for  the  privilege — not  the  com- 
pany. They  are  universally  held  trespassers.  Brevig  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  66  N.  W.  Rep.  (Minn.)  401; 
Janny  v.  Great  N.  R.  R.  Co.,  65  N.  W.  Rep.  (Minn.)  450; 
Wilton  V.  Middlesex  R.  R.  Co.,  107  Mass.  108;  Toledo,  W. 
&  W,  Ry.  Co.  V.  Brooks,  81  111.  245;  Chicago  &  A.  R.  R.  Co. 
V.  Michie,  83  111.  427. 

Bat  the  decision  must  rest  upon  the  accountability  of  the 
railway  company  for  the  action  of  the  conductor.  He  was 
presented  with  a  ticket  which  on  its  face,  as  accompanied 
by  the  statement  of  the  passenger,  was  void.  His  duty  was 
defined  by  his  instructions  and  the  ticket  itself. 

As  between  the  conductor  and  a  passenger,  the  ticket  pro- 
duced is  conclusive  evidence.  The  conductor  need  not 
accept  the  explanations  of  the  passenger  as  to  a  claimed 
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error  in  the  issuance  of  the  ticket.  Chicago  &  N.  W.  Ry. 
Co.  V.  Bannerman,  15  111.  App.  100;  Chicago,  B.  &  Q.  E. 
Co.  V.  Griffin,  68  111.  504;  Pouilin  v.  Canadian  P.  K.  R.  Co., 
52  Fed.  R.  197;  Frederick  v.  Marquette,  H.  &  O.  R.  R.  Co., 
37  Mich.  342;  Elliott  on  Railroads,  Vol.  4,  Sec.  1594. 

£.  6.  Lancaster,  attorney  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  Court. 

The  gist  of  the  action  is  the  alleged  wrongful  conversion 
by  appellant,  acting  through  its  servant,  the  conductor, 
Riggs.  It  was  incumbent  upon  appellee  to  show  upon  the 
trial  that  Riggs  was  the  servant  or  agent  of  appellant.  The 
only  evidence  bearing  upon  this  issue  was  that  of  appellee 
and  Riggs.  Appellee  testified :  "  I  think  I  was  on  a  Chi- 
cago &  Northwestern  train.  The  train  that  I  was  on  was 
marked  Chicago  &  Northwestern."  Riggs  testified:  "I 
was  running  train  No.  2,  on  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway.  The  Chicago  &  Northwestern 
Railway  Company  did  not  have  anything  to  do  with  that 
train  at  that  time.  The  train  was  running  over  the  Omaha 
tracks,  and  was  an  Omaha  train.  I  was  in  the  employ  of 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Company. 
The  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany and  the  Chicago  &  Northwestern  Railway  Company 
are  entirely  distinct  corporations.  I  have  worked  for  this 
railroad  since  1892,  as  a  passenger  conductor." 

When  this  testimony  is  measured  it  is  apparent  that  the 
verdict  is  wholly  unsupported  by  any  substantial  evidence 
as  to  the  agency  of  the  conductor  Riggs,  or,  at  least,  that  it 
is  against  the  decided  preponderance  of  the  evidence.  If  it 
may  be  said  that  in  the  absence  of  other  evidence,  the  testi- 
mony of  appellee  would  have  been  quite  sufficient  to  make 
^  prima  facie  showing  as  to  the  agency,  yet,  whatever  infer- 
ence might  have  been  warranted  from  appellee's  testimony 
that  the  name  of  appellant  was.  on  the  train,  and  whatever 
weight  might  have  been  accorded  appellee's  deduction  there- 
from— viz.,  that  he  thought  it  was  appellant's  train — if  there 
had  been  no  other  evidence  in  this  behalf,  is  entirely  swept 
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away  by  the  unqaalified,  positive  testimony  of  Riggs,  who 
knew  whereof  he  spoke,  and  who  spoke  under  oath  and  with 
certainty.  If  these  two  witnesses,  being  the  only  witnesses 
upon  this  issue,  had  each  testified  directly  and  positively  as 
to  the  fact,  a  jury  might  be  warranted  in  finding  that  the 
greater  credibility  of  the  testimony  of  the  one  created  a  pre- 
ponderance over  that  of  the  other.  Durant  v.  Rogers,  87 
111.  608;  Dickinson  v.  Gray,  72  111.  App.  55. 

But  when  one  of  the  witnesses,  without  pretending  to 
knowledge,  merely  testifies  to  his  thought  or  supposition,  we 
can  conceive  of  no  method  of  measurement  by  which  his  tes- 
timony can  be  found  to  establish  a  preponderance  over  that 
of  one  who  must,  from  his  situation,  know  the  precise  truth 
as  to  the  fact. 

There  is  no  necessity  of  any  extended  discussion  of  the 
other  questions  presented  by  the  briefs.  That  the  verdict 
was  excessive  can  not  now  matter. 

If  it  had  appeared  from  the  evidence  that  the  conductor 
was  the  servant  of  appellant,  we  think  that  no  question 
could  have  been  successfully  raised  as  to  the  form  of  action, 
and  the  question  of  whether  the  taking  was  wrongful  would 
then  have  been  dependent  upon  the  facts  as  to  the  transac- 
tion between  appellee  and  the  agent  of  appellant  who  sold 
the  ticket,  and  hence  a  question  for  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 


Beld,  Murdoch  &  Co.  v.  Jay  K.  Sheffy^  Beceiver,  etc. 

1.  Lis  Pendens— JTie  Doctrine  Applies  to  Pieraonal  Property. — It  is 
Battled  by  the  weight  of  authority  that  the  doctrine  of  lis  pendens  applied 
as  well  to  pei-sonalty,  save  negotiable  paper,  as  to  real  property. 

2.  Samr— Purpose  of  the  Rule— Jurisdiction  of  the  Vendor  Necessary. 
—It  is  not  the  paramount  purpose  of  the  rule  lis  pendens  to  give  notice  to 
intending  purchasers,  but  the  rule  is  founded  upon  the  necessity  that  a 
court  hold  within  its  jurisdiction  and  control  the  subject-matter  of 
litigation,  so  that  it  may  finally  dispose  of  it  by  its  adjudication,  and 
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liance  it  does  not  apply  if  there  was  no  jurisdiction  of  the  person  of  the 
vendor. 

3.  8amk— Time  from  Which  the  Doctrine  Appliea. ---The  time  of  the 
acquiring  of  jurisdiction  is  the  time  of  the  beginning  of  the  application 
of  the  doctrine  of  lis  pendens. 

4-  SAXR^Rights  of  Lis  Pendens  Purchaser  Are  Only  Defeated  by 
Successful  Termination  of  Suit, — The  title  of  a  lis  pendens  purchaser  is 
^ot  affected  unless  the  suit  is  brought  to  a  successful  termination  as 
^^S^inst  his  vendor,  and  he  is  entitled  to  follow  the  property  to  a  final 
decision,  and,  if  the  supposed  rights  of  the  claimant  prove  unfounded,  to 
^^ajii  possess  himself  of  his  purchase. 

5.      l^uiTY —Jurisdiction  of  Defendant  Not  Acquired  UntU  BiU  is 

'^ecf  ,_Until  a  bill  is  filed,  naming  a  person  as  defendant,  a  chancery 

^xt  ia  QQ^  pending  as  to  him,  and  until  it  is  commenced  the  clerk  can 

^^itHer  legally  issue  process  nor  make  publication.    And  if  service  is 

'^^  ori  process  issued  before  such  a  bill  is  filed,  or  if  publication  is  thus 

^^^,  the  court  will  fail  to  acquire  jurisdiction  of  such  defendant. 

^kWt—Entry  of  Appearance  by  Person  Not  Named  as  a  Defendr 
^  ^.  ^^^  ^  ^iil' — Where  a  court  has  jurisdiction  of  the  subject-matter  of 
2^^/^^^cery  suit,  a  person  served  with  process  but  not  named  as  defend- 
ij^^.  **^  the  bill,  may  voluntarily  enter  his  appearance  and  thus  confer 
^  ^^^  Iction  of  his  person  upon  the  court.  And  if  his  right  to  thus  appear 
C^j^  ^^fendant  without  leave  of  court  might  be  questioned  by  others,  it 
^V^t  be  questioned  by  him. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
000.  Murray  F.  Tulkt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.  Reversed  and  remanded.  Opinion  filed  March  24, 
1898. 

Statement  of  the  Case. 

On  December  30,  1896,  the  Piano  Manufacturing  Com- 
pany, complainant  in  the  suit  below,  filed  its  bill  in  chan- 
cery, setting  up  a  judgment  obtained  against  John  B. 
Amphlett,  T.  L.  Amphlett  and  T.  G.  Amphlett,  and  seeking 
to  subject  certain  property  to  a  satisfaction  of  same.  The 
bill  alleges  that  on  the  19th  day  of  September,  1S96,  the  said 
T.  L.  Amphlett  and  John  B.  Amphlett,  under  the  name  of 
Amphlett  Cash  Grocery,  engaged  in  business  in  Chicago; 
that  the  said  T.  G.  Amphlett  and  John  B.  Amphlett  repre- 
sent that  they  are  operating  said  grocery  store  as  the  agents 
of  one  Lillian  E.  Amphlett,  wife  of  the  said  John  B.  Amphlett; 
and  charges  that  the  said  T.  L.  Amphlett,  John  B.  Amphlett 
and  T.  G.  Amphlett  are  the  equitable  owners  of  said  grocery 
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store,  and  if  they  have  made  an  assignment  or  sale  of  the 
same  to  the  said  Lillian  E.  Ampblett,  that  said  sale  or  assign- 
ment is  fraudulent,  and  that  if  the  title  to  said  property  is 
in  Lillian  E.  Amphlett,  it  is  fraudulently  held  by  her.  Prays 
that  said  property  be  subjected  to  the  satisfaction  of  the 
judgment. 

Although  not  at  that  time  named  in  the  bill  as  a  party  to 
the  suit,  Lillian  E.  Amphlett  was  served  with  summons  and 
on  January  18,  1897,  her  appearance  was  entered. 

On  January  30,  1897,  Lillian  E.  Amphlett  conveyed  to 
appellant  the  stock  of  goods,  fixtures,  etc.,  in  question*  in 
payment  of  a  pre-existing  debt  for  groceries,  bought  from 
appellant  and  used  for  the  carrying  on  of  the  retail  trade. 
Appellant  at  once  took  possession  of  the  property  and  held 
it  until  compelled  by  order  of  court  to  surrender  it  to  the 
receiver  appointed  in  the  suit  pending  upon  the  said  bilK 

On  February  6,  1897,  appellant  filed  its  intervening  peti- 
tion in  said  suit,  setting  forth  that  it  had  traded  with  Lillian 
E.  Amphlett  as  owner  of  the  grocery  store,  and  sold  goods  to 
her  for  the  carrying  on  of  the  same  since  1893,  setting  forth 
debt  and  sale  of  the  grocery  to  it  to  satisfy  same,  and  that 
appellant,  at  the  time  of  such  sale  to  it,  had  no  actual  knowl- 
edge of  the  pending  litigation.  Issue  was  joined  upon  this 
petition;  there  was  a  reference  to  a  master  in  chancery  to 
take  proofs,  report  of  master  was  filed  and  objections  and 
exceptions  to  the  report  having  been  overruled,  a  decree  vtsls 
entered  dismissing  the  petition  of  appellant  for  want  of 
equity.  From  this  decree  the  appeal  here  is  prosecuted.  It 
is  not  contended  that  appellant  bad  any  actual  notice  of  the 
pending  litigation. 

DuNcoMBB,  Mastin  &  BuTLEB  and  H.  G.  Oolson,  attorneys 
for  appellant. 

The  rule  as  to  a  pnvGhsise pendente  lite  applies  to  the  sale  of 
personal  property,  where  the  purchaser  had  actual  notice  of 
the  pendency  of  the  suit.  McCauley  v.  Rogers,  10  Brad. 
559;  Wade  on  Notice  (2d  Ed.),  Sec.  369;  Swantz  v.  Pillow,  7 
Am.  State  Rep.  98;  Leitch  v.  Wells,  48  N.  Y.  611. 
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The  doctrine  of  Us  peiidens  does  not  apply  to  movable 
parsonal  property  or  articles  of  commerce  sold  in  the  ordi- 
nary way.  County  of  Warren  v.  Marcy,  97  U.  S.  ^d^\  Wade 
on  Notice  (2d  Ed.),  Sec.  369,  and  cases  cited;  Murray  v.  Lyl- 
barn,  2  Johns.  Ch.  441;  Leitch  v.  Wells,  48  N.  Y.  611. 

The  doctrine  of  lis  pendens  does  not  apply  to  a  creditor's 
bill  of  the  character  of  the  one  upon  which  this  suit  is  based. 
Chase  v.  Searles.  45  N.  H.  511. 

The  doctrine  of  lis  pendens  affects  only  those  who  pur- 
chase from  parties  to  the  suit.  Scarlett  v.  Gorham,  28  III. 
319;  Grant  v.  Bennett,  96  III.  513;  Norris  v.  He,  152  111.  190; 
Hopkins  v.  The  Rose  Clare  Lead  Co.,  72  111.  373;  Alexander 
V.  Hoffman,  70  111.  114;  Wade  on  Notice  (2d  Ed.),  Sees.  255, 
3r>0,  368,  and  cases  cited;  Green  v.  Rick  (Pa.),  2  L.  R.  A.  48. 

The  doctrine  of  lis  pendens  is  a  harsh  rule,  not  favored  by 
the  courts,  and  will  not  be  enforced  unless  the  pi*rty  invok- 
ing it  brings  himself  clearly  within  it.  Durand  v.  Lord,  115 
III.  GIO;  Cockrill  v.  Maney,  2  Tenn.  Ch.  49;  Hayden  v. 
Bucldin,  9  Paige,  512;  Leitch  v.  Wells,  48  N.  Y.  611. 

In  order  to  make  new  parties  defendant,  proper  amend- 
ments must  be  made.  2  Starr  &  Curtis'  Stat.,  Chap.  110, 
Sec.  23. 

No  amendment  can  be  made  in  any  process,  pleadings  or 
proceedings,  without  an  order  of  court.  1  Starr  &  Curtis' 
Stat.,  Chap.  7,  Sec.  8. 

It  is  a  general  rule  of  law  that  courts  will  not  allow 
amendments  to  be  made  which  change  the  party  to  the 
action  unless  there  is  something  in  the  record  to  authorize 
the  amendment.    Lake  v.  Morse,  11  111.  587. 

Where  new  matter  affecting  the  rights  of  third  parties  is 
brought  in  by  amendment,  the  suit  is  to  be  considered  as 
pending  only  from  the  time  of  the  amendment.  Stone  v. 
Connelly,  71  Am.  Dec.  499;  Wade  on  Notice  (2d  Ed.),  355. 

When  a  bill  is  amended  by  adding  new  parties,  lis  pendens 
does  not  operate  against  purchasers  from  said  new  parties 
until  amendment  is  actually  made.  Curtis  v.  Hitchcock,  lu 
Paige,  399;  Stone  v.  Connelly,  71  Am.  Deo.  499. 

If  process  issue  or  publication  is  had  against  a  defendant 
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withoat  filing  a  bill,  the  court  acquires  no  jurisdiction. 
Ilodgen  V.  Guttery,  58  III.  431;  1  Starr.  &  Curtis'  Stat, 
Cha  p.  22,  Sees.  4  and  8. 

During  the  pendency  of  the  suit  the  property  may  besold, 
the  purchaser  taking  it  subject  to  the  title  of  his  grantor,  as 
determined  by  the  suit,  and  he  will  be  bound  by  the  decree 
in  such  suit.  18  Am.  &  Eng.  Enc.  (Lis  Pendens),  897  and 
cases  cited;  Wartham  v.  Boyd,  66  Tex.  401;  Gould  v.  Hen- 
drickson,  96  III.  599. 

The  title  of  a  ^ixrchsi^r  pendente  lite  is  not  affected  unless 
the  suit  terminates  adversely  to  his  vendor.  Wartham  v. 
Boyd,  66  Tex.  401;  2  Pomeroy's  Equity,  Sec.  634. 

Where  the  purchaser  pendente  UteheA  no  actual  notice  of 
the  suit,  costs  will  not  be  decreed  against  him.  Murray  v. 
Ballon,  1  Johns.  Ch.  566;  Murray  v.  Lylburn,  2  Johns.  Ch. 
441. 

Archibald  Cattell,  attorney  for  appellee. 

The  application  of  the  doctrine  of  lis  pendens  to  per- 
sonal property  is  established  by  the  weight  of  authority  in 
this  country.  The  only  exceptions  are  negotiable  securities 
not  past  due,  as  stated  above,  and  territorial  restrictions  as 
between  parties  residing  in  other  States.  This  doctrine  is, 
as  it  should  be,  becoming  universal.  Bennett  on  Lis  Pen- 
dens, Sec.  83;  Story's  Eq.  Jur.  (11th  Ed.),  Vol.  1,  403;  Bis- 
pham's  Principles  of  Equity,  4th  Ed.,  Par.  274. 

The  Kentucky  courts  take  this  view  of  Us  pendens  as 
to  chattels.  Fletcher  v.  Farrell,  9  Dana,  373.  So  do  the 
courts  of  New  York,  Missouri,  Alabama,  Mississippi,  and 
many  other  States;  and  as  early  as  1743  Lord  Hardwicke 
announced  the  same  doctrine  as  the  English  rule  on  the 
subject,  which  has  since  been  followed  by  the  English  courts. 
Storm  V.  Waddell,  2  Sand.  Ch.  K.  494;  Oarr  v.  Lewis,  15  Mo. 
App.  551;  Powell  v.  Williams,  14  Ala.  476;  McCutcheon  et  al. 
V.  Miller,  31  Miss.  66;  Taylor  v.  Jones,  2  Atk.  600;  Scudder 
V.  Van  Amburgh,  4  Edw.  Ch.  29;  Hadden  v.  Spader,  20 
Johns.  553;  Leitch  v.  Wells,  48  N.  T.  602. 

The  same  rule  has  been  adopted  in  this  State.    Young  v. 
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Clapp,  14:7  III.  176;  King  v.  Goodwin,  130  111.  102;  MuUan- 
phy  Savings  Bank  v.  Sohott,  135  111.  655. 

The  lis  attaches  from  the  service  of  summons,  whether 
bill  filed  before  or  after  the  service.  Hallorn  v.  Trum,  1 25 
III.  264;  Grant  v.  Bennett,  96  111.  513. 

It  is  said  that  under  the  rule  of  lis  pendens  those  pur- 
chasing pendente  lite  must  take  notice  of  any  and  all  facts 
averred  in  the  pleadings  pertinent  to  the  relief  sought,  and 
of  the  contents  of  exhibits  filed  and  made  a  part  of  the 
pleadings  or  proven.  Bennett  on  Lis  Pendens,  Sec.  92; 
Allen  V.  Poole,  54  Miss.  333;  Turner  v.  Babb,  60  Mo.  342; 
Marshall  v.  Shepard,  23  Kan.  826;  Norris  v.  He,  152  III.  204. 

Did  the  court  fail  to  acquire  jurisdiction  over  the  subject- 
matter  and  the  person  of  Lillian  E.  Amphlett  by  the  omis- 
sion of  her  name  from  the  prayer  for  process  ?  If  so,  she 
clearly  cured  that  lack  of  jurisdiction  by  entering  her  appear- 
ance in  the  case  thirteen  davs  before  the  alleo^ed  transfer  of 
the  grocery  store  to  the  interveners.  She  had  the  right  to 
give  jurisdiction  of  her  person  by  voluntary  appearance,  the 
court  already  having  obtained  jurisdiction  of  the  property. 
Bennett  on  Lis  Pendens,  313;  Allison  v.  Drake,  145  111.  516. 

The  filing  of  a  creditor's  bill  is  largely  a  proceeding  in 
rem,  and  in  such  proceedings  one  may  voluntarily  submit 
himself  to  the  jurisdiction  of  the  court.  It  is  the  property 
of  the  judgment  debtor,  and  not  a  new  judgment  which  is 
sought.     Storm  v.  Waddell,  2  Sand.  Ch.  494. 

It  is  tke  general  rule,  admitting  of  no  exception,  that 
when  a  court  ha3  jurisdiction  of  the  subject-matter,  a  gen- 
eral appearance  gives  jurisdiction  of  the  person.  Enc.  of  P. 
&  Pr.,  Vol.  2,  639,  643;  Dana  v.  Adams,  13  III.  691;  Quinn 
V.  People,  146  III.  275;  Crawford  v.  Schmitz,  139  111.  564. 

Even  a  person  not  named  in  the  complaint,  nor  served 
with  summons,  if  he  has  an  interest  in  the  subject-matter 
under  litigation,  may  make  himself  a  party  by  voluntary 
appearance.  Thompson  v.  Schuyler,  2  Gilm.  271;  Bradford 
V.  Coit,  77  K  0.  72;  Tyrrell  v.  Baldwin,  67  Cal.  1;  Farrell 
V.  Brennan^s  Adm.,  25  Mo.  88. 

Omission  of  a  necessary  party  to  an  action  is  harmless 
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error,  when  such  party  voluDtarily  appears.  Moore  v.  Brace, 
85  Va.  139. 

The  object  of  process  is  to  put  the  defendant  on  notice  of 
the  demand  made,  and  to  bring  him  into  court.  If  he  enters 
a  general  appearance,  then  the  issuing  and  the  service  of 
process  is  waived  and  the  court  acquires  jurisdiction.  No 
matter  whether  he  is  served  by  good  or  bad  process,  or  no 
process  at  all,  a  general  appearance  gives  the  court  jurisdic- 
tion. Tewalt  V.  Irwin,  164  III.  592;  Taeger  v.  Henry,  Sd 
111.  App.  21;  Phillips  V.  Blatchford,  26  111.  App.606;  Wheat 
v.  Bower,  42  111.  App.  600;  Baldwin  v.  Murphy,  82  111.  485; 
Mix  V.  People,  106  111.  425;  Beal  v.  Harrington,  116  111.  113. 

General  appearance  waives  the  filing  of  a  bill  or  statement 
of  the  cause  of  action  before  the  issue  of  process.  Crowell 
V.  Botsford,  16  N.  J.  Eq.  458. 

Where  one  not  a  party  to  a  cause  in  chancery  voluntarily 
entered  an  api^earance,  heldy  he  was  bound  by  all  the  pro- 
ceedings as  though  a  party  regularly  served  and  included  in 
the  bill.    Hannas  v.  Hannas,  110  111.  53. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

The  principal  question  presented  is  as  to  the  application 
here  of  the  rule  lis  pendens.  In  determining  this  we  have 
to  inquire,  first,  whether  the  property  is  of  a  character  to 
be  subject  to  the  rules;  second,  whether  the  property  was 
sufficiently  described  in  the  pleadings;  and  third,  whether 
the  court  had  jurisdiction  of  the  property  and  of  the  person 
of  the  one  from  whom  the  purchase  was  made. 

It  is  now  regarded  as  settled  by  the  weight  of  authorities 
that  the  doctrine  applies  as  well  to  personalty  (save  negotia* 
ble  paper)  as  to  real  property.  Bennett  on  Lis  Pendens, 
Sec.  83;  Freeman  on  Judgments,  Sec.  194;  McCauley  v. 
Rogers,  104  111.  578. 

The  bill  contained  a  sufficient  description  of  the  property. 

The  difficulty  of  this  case  arises  upon  the  third  question, 
viz.:  whether  the  court  had,  at  the  time  oC  the  purchase  by 
appellant,  acquired  jurisdiction  of  the  person  of  the  vendor, 
Lillian  K.  Amphlett.    If  there  was  no  jurisdiction  of  her 
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person,  then,  although  the  bill  definitely  described  the  prop- 
erty, yet  the  rule  would  not  apply.  Bennett  on  Lis  Pen- 
dens, Sec.  97;  Hallorn  v.  Trum,  125  III.  247;  Miller  v.  Sherry, 
2  Wall.  248. 

At  the  time  of  appellant's  purchase  Lillian  E.  Amphlett, 
of  whom  it  purchased,  was  not  named  in  the  bill  of  com- 
plaint.   There  was  in  the  bill  a  blank  space  in  the  list  of 
defendants,  where  it  might  have  been  intended  to  insert  her 
namu,  but  it  was  not  there  inserted  until  after  the  purchase 
by  appellant.    The  summons,  however,  did  include  her  as  a 
defendant,  and  was  served  upon  her,  and  she  had  entered 
her  ap{)earance,  after  such  servic^e,  before  the  time  of  the 
purchase  by  appellant.    Was  she  then,  at  the  time  of  the 
purchase,  so  far  a  party  to  the  suit  as  to  be  within  the 
application  of  the  rule  ?    In  other  words,  must  she  have 
been  named  in  the  bill  as  a  defendant,  or  was  it  enough  that 
she  was  named  in  the  writ,  served  with  same,  and  that  her 
appearance  had  been  entered  in  the  suit  as  a  defendant? 

It  is  not  the  paramount  purpose  of  the  rule  lis  pendens  to 
give  notiqe  to  intending^  purchasers,  but  the  rule  is  founded 
upon  the  necessity  that  a  court  hold  within  its  jurisdiction 
and  control  the  subject-matter  of  litigation,  so  that  it  may 
finally  dispose  of  it  by  its  adjudication.  13  Am.  &  £ng. 
Ency.  870;  Newman  v.  Chapman,  2  Rand.  102;  French  v. 
Loyal  Co.,  5  Leigh,  682. 

The  description  of  the  property  in  the  bill  would  there- 
fore avail  nothing,  however  accurate  and  however  sufficient 
for  purposes  of  notice,  if  there  was  no  jurisdiction  of  the 
person  of  the  vendor. 

And,  by  this  same  reasoning,  it  would  not  be  the  filing 
of  the  bill,  but  the  service  of  summons  or  entering  of  appear- 
ance which,  by  bringing  the  person  within  the  jurisdiction 
of  the  court,  would  fix  the  time  of  the  application  of  the 
role.  Although  it  is  essential  to  the'  maintenance  of  the 
application  of  the  rule  that  a  bill  be  filed,  describing  the 
property,  yet  it  is  the  writ  and  service  of  the  same,  or 
appearance  without  service,  which  operates  to  cause  the  rule 
to  begin  to  apply.  Hallorn  v.  Trum,  supra;  Newman  v. 
Chapman,  supra. 
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And  if,  in  the  absence  of  statutory  provision,  the  sum- 
mons issue  and  be  served  before  the  filing  of  the  bill,  when 
the  bill  is  thereafter  filed  the  lis  pendens  relates  to  the  time 
of  the  service  of  the  summons,  and  applies  to  a  sale  made 
between  the  service  of  summons  and  the  filing  of  the  bill. 
Grant  v.  Bennett,  96  111.  513. 

But  we  have  a  statute  governing  the  bringing  of  suits  in 
chancery,  which  provides  for  the  filing  of  the  bill  and  the 
issuing  of  process.  Ohap.  22,  Starr  &  Curtis'  Stat.,  Sees.  4 
and  8. 

And  there  has  been  a  construction  of  the  same  in  Hodden 
V.  Guttery,  68  111.  431,  wherein  the  court  says:  "Until  the 
bill  is  filed  no  suit  is  pending,  and  until  it  is  commenced  the 
clerk  can  neither  legally  issue  process  nor  make  publication. 
And  if  service  is  had  on  process  issued  before  the  bill  is 
filed,  or  if  publication  is  thus  made,  the  court  will  fail  to 
acquire  jurisdiction  of  the  person  of  the  defendant." 

No  bill  has  been  filed  making  Lillian  £.  Amphlett  a 
defendant  at  the  time  in  question,  and  hence  the  unwarranted 
issuing  of  process  as  to  her,  and  service  of  the  same,  did 
not  operate  to  bring  her  within  the  jurisdiction  of  the 
court.  She  could  have  successfully  disputed  jurisdiction 
thus  attempted  to  be  acquired.  But  she  did  not  dispute  it. 
On  the  contrary,  she  voluntarily  submitted  herself  to  the 
jurisdiction  of  the  court,  and  entered  her  appearance  before 
the  purchase  by  appellant.  A  bill  had  then  been  filed  against 
others,  and  a  suit  was  pending,  in  which  the  property  was 
described,  her  fraudulent  holding  of  the  same  alleged,  and 
relief  prayed  as  concerned  the  property  and  against  her 
claim  thereto.  The  court  having  jurisdiction  of  the  subject- 
matter,  it  is  difficult  to  perceive  why  she  might  not  volun- 
tarily, by  entering  her  appearance,  confer  upon  it  jurisdic- 
tion as  well  of  her  person.  This  she  did.  And  if  her  right 
to  thus  appear  as  a  defendant  without  leave  of  court  could 
be  questioned  by  others,  it  could  not  be  questioned  by  her, 
or  one  claiming  through  her.  The  time  of  the  acquiring  of 
jurisdiction  being  the  time  of  the  beginning  of  the  Us 
pendens^  the  subsequent  sale  by  her  was  within  its  applica- 
tion. 
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^ut  the  petition  of  appellant  was  dismissed  prematurely: 

w^  this  without  reference  to  the  question  of  whether  the 

t^^^  i?^ pendens  applied  to  the  sale  from  Lillian  E.  Amphlett 

.^h  ^^pellant    Although  the  rule  did  apply,  and  appellant 

\k  Phased  the  property  subject  to  the  rights  of  complainant 

^Qe  suit  pending,  as  the  same  might  be  established  by 
ni\al  decree,  yet  appellant  was  clearly  entitled  to  a  consid- 
eration of  its  rights  subject  to  such  jBnal  decree.  The  fact 
that  the  bulk  of  the  fund  has-been  used  in  payment  of  solic- 
itors' fees  and  master's  fees,  does  not  change  the  law  gov- 
erning. 

Appellant  is  entitled  to  follow  what  little  there  may  be 
left  to  a  final  decree,  and,  if  complainant's  supposed  equities 
prove  unfounded,  then  to  again  possess  itself  of  what 
remains  of  its  purchase.  To  that  end  it  is  entitled  to  remain 
in  the  court  to  which  it  has  been  compelled  to  resort  by 
the  order  to  surrender  its  purchase  to  the  receiver. 

"The  title  of  the  lis  pendens  purchaser  is  not  affected 
unless  the  suit  is  brought  to  a  successful  termination  as 
against  his  vendor."    Wortham  v.  Boyd,  66  Tex.  404. 

For  the  error  indicated  the  decree  is  reversed  atid  the 
cause  remanded. 


|174t  638 

James  Leonard  t.  Frank  T.  Kinnare^  Adm'r.  W1aI\ 

1.  Master  and  Sjsrvast— Master  is  Bound  to  Furnish  U  Jieasonably 
Safe  Place  to  Work, — A  master  is  bound  to  furnish  a  reasonably  safe 
place  for  his  servant  to  work,  and  if  he  does  not  he  is  liable,  unless  the 
servant  knows,  or  by  the  exercise  of  ordinary  care  should  know,  the 
danger  to  which  he  is  exposed. 

2.  ^ASi'^.-^Wtiether  Duty  of  Master  to  Furnish  a  Safe  Pkice  to  JVorle 
has  been  Complied  With,  a  Question  for  the  Jury. ^In  a  suit  by  an 
administrator  to  recover  damages  for  the  death  of  his  intestate,  alleged 
to  have  been  caused  by  defendant's  negligence,  this  court  holds  that 
whether  the  placing  of  a  beam  and  tackle,  used  by  deceased  in  his  work, 
as  it  was  placed,  made  a  reasonably  safe  place  for  deceased  to  work,  was 
&  question  of  fact  for  the  jury  to  determine  from  all  the  evidence. 

S.   Same— iSSeroant  is  not  Bound  to  Test  Appliances  FumisJied  Him,^ 

Vol.  LXXV  to 
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A  servant  is  not  bound  to  investigate  and  test  the  fitness  and  saf  ety-  of 
appliances  famished  to  him  by  his  master. 

4.  Same— Failure  of  Master  to  Furnish  Safe  Place  to  Work— Negli- 
gence of  FeUotff-Seroant  not  an  Excuse. — It  is  the  duty  of  a  master  to 
famish  his  Efervant  a  safe  place  to  work,  and  if  a  failure  to  perform  this 
duty  results  in  injury  to  a  servant  the  rule  of  non-liability  on  the  part  of 
the  master  for  negligence  of  a  fellow-servant  of  the  servant  injured,  if 
there  was  such  negligence,  has  no  application. 

5.  Ck>NTBiBUTOBT  NBQLiaENCS^— 2l  QuestionfoT  the  Jtcrj^.— Whether 
a  person  who  has  been  injured  through  the  alleged  negligence  of  another 
was  guilty  of  contributory  negligence  is  a  question  of  fact  for  the  jury, 
and  in  this  case  the  court  thinks  that  the  evidence  justitied  the  jury  in 
finding  that  there  was  no  contributory  negligence. 

Trespass  on  the  €ase,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Ckx>k  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affii-med.  Opinion  filed 
March  24,  1898. 

Walker  &  Eddy,  attorneys  for  appellant. 

It  is  well  settled  that  the  master  is  not  liable  where  the 
dangers  are  open  to  observation  and  no  special  skill  is 
required  to  observe  them.  Cumrainfjs  v.  Collins,  61  Mo. 
623;  Williams  v.  Dalaware,  L.  &  W.  K.  R.  Co.,  116  K  Y. 
628. 

The  courts  have  also  held  a  servant  is  chargeable  with 
actual  notice  of  every  fact  which  he  would  have  known  had 
he  exercised  ordinary  care  to  keep  himself  informed  as  to 
matters  concerning  which  it  was  his  duty  to  inquire.  Sher- 
man &  Red  field  on  Negligence,  Vol.  1  (4th  Ed.),  375;  Lumley 
V.  Caswell,  47  Iowa,  159;  Cooper  v.  Butler,  103  Pa.  412. 

The  courts  have  uniformly  held  that  servants  assume,  not 
only  risks  of  employment  but  also  those  risks  caused  by  the 
master's  negligent  manner  of  conducting  the  business,  if  he 
knows  them  and  they  are  obvious  to  one  of  ordinary  un- 
derstanding. Hughes  V.  Williams,  etc.,  R.  R.  Co.,  27  Minn. 
137;  Chicago  &;  G.  Ry.  Co.  v.  Armstrong,  62  111.  App.  228; 
Sherman  v.  Chicago,  etc.,  Co.,  34  Minn.  259;  Abbott  v. 
McCadden,  81  Wis.  563;  Hoppin  v.  City  of  Worcester,  140 
Mass.  222;  Benn  v.  Null,  65  Iowa,  407. 

ShXEs  Maheb,  attorney  for  appellee;  A.  W.  Bbown,  of 
counsel. 


First  District — October  Term,  1897.      147 

Leonard  v.  Kinnare. 

The  duty  of  the  master  to  furnish  and  maintain  a  reason- 
ably safe  place  is  an  absolute  one,  and  a  duty  that  can  not 
be  delegated;  the  question  of  fellow-servants  is  no  excuse. 
The  foreman  who  erected  this  tackle  was  not  a  fellow- 
servant.  Hess  V.  Eosenthal,  ICO  111.  621;  Mobile  &  O.  E. 
R.  V.  Godfrey,  155  111.  78;  St.  Louis,  A.  &  T.  H.  R.  R.  Co. 
V.  Holman,  155  111.  21;  Wenona  v.  Holmquist,  152  111.  591; 
Illinois  Steel  Co.-  v.  Schymanowski,  162  111.  455;  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  263. 

A  servant  engrossed  in  his  work  is  entitled  to  assume  that 
the  master  has  furnished  him  safe  surroundings  and  a  safe 
place  to  work.  Chicago  &  E.  I.  R.  R.  Co.  v.  Hines,  132  111. 
161. 

Where  the  master's  neglect  to  furnish  a  safe  place  and 
instrumentalities  is  the  cause  of  the  accident,  the  rule  of 
non-liability  on  the  part  of  the  employer  for  the  negligence 
of  a  fellow-servant  has  no  application.  Chicago,  B.  &  Q.  R. 
E.  Co.  V.  Avery,  109  111.  322. 

Under  the  repeated  decisions  of  the  courts  the  question 
of  contributory  negligence,  if  any,  was  one  entirely  for  the 
jury. 

The  instinct  of  self-preservation  and  love  of  life,  in  death 
cases,  may  be  taken  into  consideration  upon  the  question  of 
negligence.  Baltimore  &  O.  S.  W.  Ry.  v.  Then,  159  111.  635; 
Illinois  Central  R.  R.  Co.  v.  Nowicki,  148  111.  29. 

Mb.  Justiob  Windes "delivered  the  opinion  of  the  Coubt. 

Appellee,  as  administrator  of  Michael  Weir,  deceased, 
brought  suit  to  recover  for  injuries  to  said  Weir  which 
caused  his  death,  and  recovered  a  verdict  and  judgment  for 
$1,200,  from  which  this  appeal  is  taken. 

The  declaration  alleges  that  on  the  14th  day  of  October, 
1895,  defendant  was  engaged  in  the  erection  of  a  large  iron 
smokestack,  at  the  Reaper  Block  in  the  city  of  Chicago,  and 
that  Michael  Weir,  deceased,  was  a  minor  of  tender  years, 
engaged  in  the  employ  of  the  defendant  at  that  place;  that 
defendant  then  and  there  erected  and  operated  a  certain 
hoisting  apparatus  or  tackle,  composed  of  certain  ropes  and 
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pulleys  and  other  attachments  and  appurtenances,  in  close 
proximity  to  said  iron  shaft  or  smokestack.  And  the 
defendant  "  then  and  there,  carelessly,  negligently,  wrong- 
fully and  improperly  so  placed,  attached,  adjusted  and  oper- 
ated said  hoisting  apparatus  or  tackle,  together  with  the 
ropes  and  tackle  and  appliances  thereof,  in  such  manner  as 
to  permit  the  said  hoisting  apparatus  or  tackle  to  come  in 
contact  with  and  be  caught  and  entangled  with  a  certain 
heavy  iron  shutter  on  or  about  one  of  the  windows  of  said 
Reaper  Block,  said  shutter  then  and  there  being  over  and 
above  the  place  where  said  Michael  Weir,  deceased,  was 
then  and  there  rightfully  working,  and  while  he  was  using 
due  care  and  diligence  about  his  own  safety,  and  the  said 
iron  shutter  was  then  and  there  by  means  of  the  premises 
aforesaid  then  and  there  pulled  and  detached  or  precipitated 
down  to  and  upon  the  head  and  body  of  said  Weir,  deceased," 
causing  his  death. 

The  only  assignment  of  error  relied  on  is  that  the  evi- 
dence is  not  sufficient  to  support  the  judgment.  The  evi- 
dence shows,  in  substance,  the  following : 

October  14, 1895,  appellant,  a  contractor,  was  erecting  a 
smokestack  made  of  sheet  iron,  about  five  feet  in  diameter, 
against  the  south  wall  of  the  Eeaper  Block,  Chicago,  a  build- 
ing of  eight  stories  in  height,  and  between  two  tiers  of 
windows.  The  stack  was  being  put  up  in  sections,  which 
were  brought  from  the  shop,  hoisted  up  by  a  rope  and 
tackle,  and  then  riveted  together.  Two  men,  Kennedy  and 
Graney,  were  riveting,  and  Weir  was  their  helper,  heating 
rivets,  all  employes  of  appellant.  Weir  was  nineteen  years 
and  eleven  months  of  age.  The  building  was  not  occupied, 
but  was  undergoing  repairs,  a  Mr.  Illsly  being  the  con- 
tractor for  the  repairs,  but  he  and  his  men  had  nothing  to 
do  with  appellant  or  his  employes. 

There  were  many  windows  on  the  south  wall  of  the 
Eeaper  Block,  and  these  windows  were  protected  by  large 
double  iron  shutters  swinging  on  hinges;  a  shutter,  when 
opened  straight  out  from  the  wall  of  the  building,  extended 
two  feet  nine  inches  from  the  wall,  and  it  was  the  falling  of 
one  of  these  shutters  which  killed  deceased. 
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In  order  to  raise  the  sections  of  the  smokestack  and  put 
them  in  place  appellant  had  rigged  a  hoisting  tackle.  A 
piece  of  heavy  timber  had  been  placed  on  the  roof  of  the 
building.  It  projected  over  the  roof  about  twenty-two 
inches.  From  the  end  of  this  timber  a  rope  and  tackle  hung; 
this  dropped  down  so  that  it  came  about  over  the  center  of 
the  smokestack;  the  rope  and  tackle  dropped  down  about 
between  two  rows  of  windows,  and  was  eighteen  to  twenty 
inches  from  the  walL 

On  the  day  of  the  accident  four  of  appellant's  men,  includ- 
ing deceased,  were  working  at  the  stack.  The  foreman,  a 
man  by  the  name  of  Gow,  was  inside  the  stack,  in  a  position 
where  he  could  not  see  what  was  going  on  outside,  and  he 
had  nothing  to  do  with  what  deceased  and  the  other  two 
men  were  doing  at  the  time  of  the  accident;  he  had  given 
them  no  orders  or  directions  regarding  the  particular  work 
they  were  doing,  and  that  which  they  were  doing  they  were 
doing  in  their  own  way,  according  to  their  own  methods. 
The  block  and  tackle  had  been  put  up  under  the  directions 
of  Gow,  the  foreman  of  appellant 

At  the  time  of  the  accident  the  top  of  the  smokestack 
was  about  thirty  feet  from  the  ground;  it  was  up  to  the 
third,  story  of  the  building.  Weir,  the  deceased,  was  stand- 
ing inside,  leaning  over  the  top,  his  body  projecting  above 
the  top  of  the  stack  about  from  his  waist;  in  other  words, 
his  legs  were  inside  the  stack  while  his  body  was  up  above 
the  top.  Kennedy  and  Graney,  the  other  two  employes  of 
appellant,  were  down  below  on  the  ground,  and  they  were 
hoisting  a  '*  dolly-bar,"  which  is  a  big  hammer  with  a  long 
handle,  to  hold  against  rivets  w^hen  the  men  were  riveting. 
They  had  fastened  the  dolly-bar  to  the  rope,  which  extended 
below  the  lowest  block  of  the  double  block  and  tackle,  and 
both  men  were  hoisting  away  without  glancing  upward; 
at  the  same  time  Weir,  the  deceased,  was  leaning  over  the 
top  of  the  stack,  either  looking  to  catch  the  hammer  or 
helping  the  men  below.  Kennedy  says  Weir  was  pulling 
on  the  same  rope  with  them. 

The  day  was  windy,  and  the  shutter  that  fell  oflf  was  open 
and  extended  out  from  the  wall,  and  was  about  thirty  feet 
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above  Weir.  Owing  to  the  lightness  of  the  doIIy-bar  being 
lifted  and  the  wind,  the  ropes  were  flapping,  and  so  was  the 
shutter;  the  flapping  rope  caught  and  jerked  the  comer  of 
the  shutter,  knocking  it  down.  The  knot  in  the  rope  or  the 
block  caught  the  shutter  and  lifted  it  off  its  hinges,  letting 
it  down.    It  fell  and  struck  deceased. 

Both  the  employes  of  appellant  and  the  employes  of  Illsly, 
the  contractor,  testified  that  they  repeatedly  fastened  the 
shutters  and  made  them  fast  with  wire  or  with  a  nail,  and 
that  somebody  must  have  opened  them.  Kennedy  said  that 
he  had  closed  that  particular  shutter  within  an  hour  or  an 
hour  and  a  half  before  the  accident,  and  fastened  it  with 
rope;  that  the  room  was  vacant  at  the  time;  that  he  could 
not  say  how  it  got  open.  It  was  a  common  thing  for  the 
shutters  to  be  open. 

It  is  claimed,  first,  that  the  appliances  for  the  work  were 
properly  placed  and  adjusted,  and  that  Weir  was  as  famil 
iar  with  the  situation  as  any  one,  and  worked  without 
objection;  second,  that  if  there  was  negligence  in  operating 
the  tackle,  deceased  took  part  in  it  and  contributed  to  the 
negligence;  third,  that  Weir  and  the  two  men  operating  the 
tackle  with  him  were  fellow-servants. 

We  think  it  fails  to  appear  from  this  record,  as  assumed 
by  the  learned  counsel  for  appellant,  that  the  tackle  and 
appliances  were  properly  placed.  When  the  iron  shutters 
were  opened,  they  projected  two  feet  and  nine  inches,  that 
is  eleven  inches  beyond  the  beam  to  which  the  tackle  was 
fastened,  and  more  than  one  foot  beyond  the  tackle,  which 
was  some  nearer  the  wall  than  the  end  of  the  beam. 
Whether  this  was  a  negligent  placing  of  the  beam  and 
tackle  is  a  question  on  w^hich  the  minds  of  reasonably  fair- 
minded  men  mi^ht  well  differ;  or,  whether  the  placing  of 
the  beam  and  tackle  at  all,  instead  of  using  a  derrick,  which 
would  be  entirely  independent  of  the  building,  was  negli- 
gent, is  a  like  question  on  which  reasonably  fair-minded 
men  might  differ.  This  beam  and  tackle  was  constructed  by 
Gow,  appellant's  foreman,  who,  as  such,  represented  appel- 
lant.   JBLis  acts  were  the  acts  of  appellant.    Appellant  was 
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bound  to  furnish  a  reasonably  safe  place  for  deceased  to 
work,  and  if  he  did  not,  he  is  liable,  unless  deceased  knew, 
or,  by  the  exercise  of  ordinary  care,  should  have  known,  the 
danger  to  which  he  was  exposed.  Libby  v.  Sherman,  140 . 
111.  540;  Hess  V.  Rosenthal,  160  111.  621;  Illinois  Steel  Co. 
V.  Schymanowski,  162  111.  455. 

Whether  the  placing  of  this  beam  and  tackle,  as  it  was 
placed,  made  a  reasonably  safe  place  for  deceased  to  work, 
was  a  question  of  fact  for  the  jury  to  determine  from  ail  the 
evidence.  libby  case,  supra;  Wenona  Coal  Co.  v.  Holm- 
quist,  152  111.  591;  Chicago  &  A.  E.  R.  Co.  v.  Kelly,  127 
lU.  637. 

Deceased  was  a  young  man,  and  it  does  not  appear  that 
he  had  anything  to  do  with  placing  the  beam  and  tackle. 
That  work  does  not  appear  to  have  had  anything  to  do  with 
his  work,  which  was  to  heat  rivets  within  the  stack  to  b<^ 
used  in  riveting  together  its  parts.  Nor  does  it  appear 
that  he  knew,  or  had  sufficient  experience  to  judge,  of  the 
danger  in  which  he  was  placed  by  the  liability  of  the  rope 
or  block  to  be  caught  on  the  opened  shutters  and  to  throw 
them  to  the  ground.  He  was  not  bound  to  investigate  and 
test  the  fitness  and  safety  of  the  beam  and  tackle.  Whether 
he  was  guilty  of  contributory  negligence  was  a  question  of 
fact  for  the  jury,  and  we  think  that  the  evidence  justified 
the  jury  in  finding  that  he  exercised  ordinary  care.  North 
Chicago  St.  R.  R.  Co.  v.  Wiswell,  168  111.  613;  Chicago  & 
E.  I.  R.  R.  Co.  V.  Hines,  132  111.  161;  Illinois  C.  R.  R.  Co. 
V.  Nowicki,  148  III.  29. 

It  being  the  duty  of  appellant  to  furnish  a  safe  place  for 
deceased  to  work,  and  if  that  was  the  cause  of  his  death 
which  we  think  the  jury  were  justified  in  finding  it  was, 
the  rule  of  non-liability  on  the  part  of  appellant  for  the 
negligence  of  deceased's  fellow-servant,  if  there  was  such 
negligence,  has  no  application  in  this  case.  Chicago,  B.  & 
Q.  R.  R.  Co.  v.  Avery,  109  111.  314. 

We  are  of  opinion  that  the  questions  of  negligence  in 
operating  the  tackle  and  of  fellow-servant  may  be  disre- 
garded, and  still  there  is  sufficient  to  justify  the  judgment, 
and  it  is  therefore  affirmed. 
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Emery  A.  Storrs  et  aL  t.  JSt.  Lake's  Hospital. 

1.  Wills — Jurisdiction  of  Chancery  as  to  Contest  is  Statutory,  and 
the  Statute  Must  be  Strictly  Construed,— The  jurisdiction  of  chancery  in 
the  contest  of  wills  is  statutory,  and  the  statute  must  be  strictly  construed. 
It  is  not  a  statute  of  limitation,  but  confers  anew  right  or  privilege  which 
did  not  exist  before  its  passage,  and  unless  the  bill  is  filed  within  three 
years  of  the  probate  of  the  will,  or  such  filing  excused  by  the  letter  of  the 
statute,  the  court  has  no  jurisdiction. 

2.  Same —  Who  May  Contest  by  Bill  in  Chancery.  — ^The  privilege  to  con- 
test a  will  by  bill  in  chancery  is  given  only  to  "  persons  interested,"  whicli 
this  court  holds  must  be  persons  who  were  directly  interested  at  the  time 
of  the  probate,  or  who  became  interested,  either  within  three  years  of 
the  probate  or  within  the  time  allowed  to  some  person  under  disability 
under  the  saving  clause  of  the  statute. 

8.  Same— i?igr/if  to  Contest  is  a  Personal  Privilege  and  Does  Not  Sur- 
vive.— The  right  to  contest  a  will  by  bill  in  chancery  is  a  personal  privi- 
lege on  which  the  person  to  whom  it  is  given,  or  some  one  in  his  behalf, 
must  act,  and  does  not  descend  to  his  heirs  or  survive  to  his  adminis- 
trator. 

Bill,  to  contest  a  will.  Appeal  from  the  Superior  Court  of  Cook  County ; 
the  Hon.  Henry  V.  Frbezian,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  18b7.    Affirmed.    Opinion  filed  March  24,  1808. 

Tenney,  McOonnell,  Coffeen  &  UABDiNa,  attorneys  for 
appellants. 

Lynden  Evans,  attorney  for  appellee. 

The  statute  allowing  a  contest  of  a  will,  being  in  deroga- 
tion of  the  common  law,  is  to  be  strictly  construed,  and  is 
a  grant  of  privilege  and  not  a  statute  of  limitation.  Luther 
V.  Luther,  122  111.  658;  Wheeler  v.  Wheeler,  134  111.  522; 
Gaines  v.  Fuentes,  92  TJ,  S.  10;  Broderick's  Will,  21  Wall. 
503;  Webb  v.  Cleverden,  2  Atk.  424;  2  Pomeroy  Eq.  Jur., 
Sec.  913;  Mcintosh  v.  Saunders,  68  111.  128;  Bailey  v.  Glover, 
21  Wall.  342,  347-9;  Kirby  v.  Lake  S.  etc.,  Ey.  Co.,  120  U. 
S.  130:  Troup  v.  Smith,  20  Johns.  (N.  Y.)  S3;  Kev.  Stat., 
Chap.  83,  Sec.  22. 

The  statute  allowing  a  contest  of  a  will  provides  that  the 


First  District — October  Term,  1897.      163 

Storrs  V.  St.  Luke*8  Hospital. 

bill  must  be  filed  by  a  person  interested,  within  three  years, 
and  the  appellant  Storrs  is  not  a  person  interested,  and  has 
not  filed  his  bill  within  three  years.  McDonald  v.  White, 
130  III.  493;  Eev.  Stat.,  Chap.  124,  Sec.  7. 

The  right  to  file  a  bill  to  contest  a  will  is  not  assignable, 
and  therefore  not  inheritable,  nor  does  such  a  right  survive. 
Norton  v.  Tuttle,  60  III.  130;  Prosser  v.  Edmunds,  1  Young 
&  Call.  481;  Marshall  v.  Means,  12  Ga.  61;  Milwaukee,  etc. 
R.  R.  Co.  V.  Milwaukee,  etc.,  R.  R.  Co.,  20  Wis.  183;  Day- 
ton  V.  Fcxrgo,  45  Mich.  153;  Rev.  Stat.,  Chap.  86,  Sec.  13; 
Anon.,  3  Atk.  485, 486;  Spencer  v.  Wray,  1  Vern.  463;  Mit- 
ford  Eq.  PI.  57;  Wm.  III.  c.  11,  s.  7;  Rev.  Stat.,  Chs.  1,  3 
and  70;  Hitt  v.  Scammon,  82  III.  519;  Diversey  v.  Smith,  103 
111.  387. 

Appellant,  the  Chicago  Title  &  Trust  Company,  under  no 
possible  hypothesis  is  a  proper  party  to  contest  a  will. 
Williams'  Ex'rs,  (6th  Am.  Ed.),  703;  Schouler's  Ex'rs,  Sec. 
242;  Lewis  v.  Lyons,  13  III.  117;  Freeman  v.  Easly,  117  III. 
317. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellant  Storrs,  by  his  mother  and  next  friend,  and 
appellant,  the  Chicago  Title  &  Trust  Co.,  as  administrator 
de  bonis  non  of  George  M.  Storrs,  deceased,  filed  their  bill 
against  appellee  to  contest  the  will  of  Caroline  T.  Storrs, 
asking  that  it  be  set  aside  and  declared  null  and  void,  and 
that  her  estate  be  distributed  among  her  heirs  according  to 
law,  and  for  general  relief. 

Appellee  interposed  a  general  and  special  demurrer  to  the 
bill,  the  special  ground  of  demurrer  being  that  the  Trust 
Company,  as  administrator,  was  an  improper  party  to  the 
bill.  The  demurrer  was  sustained  and  the  bill  dismissed  at 
appellants'  costs,  and  they  appeal.  The  allegations  of  the 
bill,  so  far  as  material  to  the  questions  presented,  are,  in 
substance,  viz.: 

Caroline  T.  Storrs,  the  mother  of  George  M.  Storrs,  who 
was  the  fatherof  the  complainant,  Emery  A.  Storrs,  died  in 
Chicago  aboat  June  17, 188S,  leaving  said  George  M.  Storrs, 


154  Appellate  Courts  of  Illinois. 

Vol.  75.]  Stom  v.  St  Luke's  Hospital. 

her  son,  as  her  only  heir  at  law.  In  June,  1887,  Caroline 
T.  Storrs  e^eoated  an  instrument  purporting  to  be  her  will, 
by  which  she  bequeathed  her  estate  to  Byron  L.  Smith  and 
Charles  L.  Hutchinson,  in  trust,  to  pay  from  the  income 
$300  per  year  to  Walter  H.  Mead,  during  his  life,  and  to 
pay  the  balance  of  the  income  to  her  son,  George  M.  Storrs, 
during  his  life,  and  upon  his  death  to  transfer  the  estate  in 
fee  simple  to  any  heir  or  heirs  of  George  M.  Storrs,  born  of 
any  marriage  entered  into  by  him  subsequent  to  the  date 
of  said  will;  and  in  default  of  such  heirs  to  devote  the 
income  of  said  estate  to  St.  Luke's  Hospital,  the  defendant. 

At  the  date  of  the  will,  and  for  a  long  time  prior  thereto, 
George  M.  Storrs  had  been  married  to  the  mother  ot  the 
complainant,  Emery  A.  Storrs,  who  was  then  a  child  about 
one  year  of  age.  On  July  18,  1888,  said  purported  will  of 
Caroline  T.  Storrs  was  probated  in  the  Probate  Court  of 
Cook  County,  and  letters  testamentary  granted  to  said  Smith 
and  Hutchinson,  who  took  upon  themselves  the  execution 
of  said  supposed  will.  Caroline  T.  Storrs,  at  the  time  of 
executing  said  alleged  will,  was  not  of  sound  mind  and 
memory,  but,  on  the  contrary,  her  mind  and  memory  were 
so  impaired  as  to  render  her  wholly  incapable  of  making 
any  just  and  proper  distribution  of  her  estate.  George  M. 
Storrs,  the  father  of  the  complainant,  Emery  A.  Storrs, 
became,  shortly  after  the  death  of  said  Caroline  T.  Storrs, 
and  within  three  years  thereafter,  mentally  diseased,  and  of 
unsound  mind,  and  on  January  7, 1891,  he  was,  by  an  inqui- 
sition held  under  an  order  of  the  Supreme  Court  of  New 
York  for  the  County  of  New  York,  found  and  declared  a 
lunatic;  and  in  the  month  of  July,  1896,  he  died  in  the  city 
of  Chicago,  where  he  had  been  residing;  and  from  the  year 
1888  to  the  time  of  his  death  he  was  of  unsound  mind  and 
non  compos  mentis. 

October  28,  1896,  a  bill  was  filed  in  the  Superior  Court  of 
Cook  County  by  appellee,  a  corporation,  existing  under  the 
laws  of  Illinois,  against  the  then  acting  trustee  under  said 
will,  and  a  decree  was  entered  directing  the  transfer  of  what 
then  remained  of  the  estate  of  said  Caroline  T.  Storrs, 
amounting  to  $16,092,  to  appellee,  which  was  done. 
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After  the  death  of  George  M.  Storrs,  letters  of  admin- 
istration  were  granted  on  his  estate  to  one  Diefendorff 
by  the  Probate  Court  of  Cook  County,  who  afterward 
resigned,  and  appellant,  the  Trust  Company,  was  appointed 
by  the  same  court  administrator  de  honia  non,  of  the  estate 
of  said  George  M.  Storrs,  and  is  now  acting  as  such  admin- 
istrator. A  copy  of  said  will  is  attached  to  the  bill  as  an 
exhibit,  and  its  provisions  are  sufficiently  set  forth  in  the 
bill  for  the  purposes  of  this  opinion. 

Counsel  for  appellants  state  the  question  involved,  viz.: 
Whether  any  one  except  George  M.  Storrs,  or  some  other 
person  pecuniarily  interested  in  the  estate  at  the  time  of  the 
probate  of  the  purported  will — ^notwithstanding  the  fact 
that  George  M.  Storrs  was  mentally  incapable  of  contesting 
the  will— could,  after  the  death  of  George  M.  Storrs,  make 
such  contest. 

The  provision  of  the  statute  of  this  State  regarding  the 
contest  of  wills  is,  viz.: 

"  Provided,  however,  that  if  any  person  interested  shall, 
within  three  years  after  the  probate  of  any  such  will,  *  * 
appear,  and  by  his  or  her  bill  in  chancery  contest  the  valid- 
ity of  the  same,  an  issue  at  law  shall  be  made,"  etc.;  *  *  ^ 
^  but  if  no  such  person  shall  appear  within  the  time  afore- 
said, the  probate  shall  be  forever  binding  and  conclusive  on 
all  the  parties  concerned,  saving  to  infants,  femes  covert, 
persons  absent  from  the  State  or  non  compos  m^entts,  the  like 
period  after  the  removal  of  their  respective  disabilities." 

It  appears  from  the  allegations  of  the  bill  that  at  the 
time  of  the  probate  of  the  will,  July  15,  1888,  and  up  to  his 
death,  which  occurred  in  July,  1896,  George  M.  Storrs  was 
the  only  person  directly  and  pecuniarily  interested  in  the 
estate  of  his  mother,  aside  from  the  legatees  named  in  her 
will,  and  that  within  three  years  after  said  probate,  he  be- 
came mentally  diseased,  and  of  unsound  mind,  and  was  on 
January  7, 1891,  by  an  inquisition  held  under  an  order  of 
the  Supreme  Court  of  New  York  for  the  County  of  New 
York,  found  and  declared  a  lunatic.  It  is  contended  that  the 
statute  does  not  limit  the  right  of  contest  to  those  interested 
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at  the  instant  of  the  probate  of  the  will,  and  that  the  l^is- 
lature  did  not  intend  that  there  should  be  any  such  limita* 
tion.  It  is  argued  that  as  persons  non  compos  mentis  are 
excused  from  instituting  the  contest  within  the  three  years, 
in  case  they  should  die  under  this  disability  it  was  intended 
their  heirs  and  representatives  should  be  allowed  to  make 
the  contest  within  the  same  time  after  their  death,  and  if 
not,  the  indulgence  granted  by  the  statute  would  go  for 
nought.  There  is  much  basis  in  reason  for  this  contention, 
but  inasmuch  as  the  Supreme  Court  has  construed  the 
statute  we  are  bound  bv  its  decisions. 

The  jurisdiction  of  chancery  in  the  contest  of  wills  is 
statutory,  and  the  statute  must  be  strictly  construed.  It  is 
not  a  statute  of  limitation,  but  confers  a  new  right  or  privi- 
lege which  did  not  exist  before  the  statute.  Unless  the  bill 
is  filed  within  three  years  of  the  probate  of  the  will,  or 
excused  b}^  the  letter  of  the  statute,  the  court  has  no  juris- 
diction. Luther  v.  Luther,  122  111.  558,  and  cases  cited; 
Wheeler  v.  Wheeler,  134  111.  522;  Sinnet  v.  Bowman,  151  111. 
153;  Jele  v.  Lemberger,  163  111.  338,  and  cases  cited. 

In  the  Luther  case,  swpra^  where  a  bill  was  filed  ten  years 
after  the  probate  of  the  will  to  contest  it  on  the  ground  of 
fraud  and  undue  influence  and  unsoundness  of  mind  in  the 
testator,  and  alleging  that  the  cause  of  contest  was  fraudu- 
lently concealed  by  defendants  until  within  three  years 
before  the  bill  was  filed,  it  was  held,  on  a  full  review  of  the 
authorities,  there  was  no  jurisdiction.  The  court  said: 
"  Such  jurisdiction  can  only  be  exercised  in  the  mode  and 
under  the  limitations  prescribed  by  the  statute."  After 
quoting  the  statute  the  court  further  says:  "If  such  per- 
son does  not  appear  within  three  years,  an  issue  of  law  can 
not  be  made  up.  The  appearance  within  three  years  is  a 
jurisdictional  fact,  and  is  necessary  in  order  to  put  the  ma- 
chinery of  the  court  in  motion  so  as  to  test  the  validity  of 
the  will.  The  court  has  no  power  to  entertain  the  bill  after 
the  three  years  have  passed." 

In  the  Wheeler  case,  supra^  the  Luther  case  is  re-affirmed, 
the  question  being   whether  the  contestants,  who,  at  the 
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time  of  tfie  death  of  the  testator  were  non-residents  of 
Illinois,  ever  since  had  been  non-residents,  and  had  no  knowl- 
edge antil  immediately  prior  to  the  filing  of  the  bill  that 
the  testator  had  made  a  will,  or  of  its  probate,  which  was 
five  years  prior  to  the  filing  of  the  bill,  came  within  the 
saving  clause  of  the  statute,  as  ^^  persons  absent  from  the 
Suite/'  It  was  held,  in  a  carefully  considered  opinion, 
that  they  were  not  within  the  saving  clause  of  the  statute, 
and  that  their  bill  was  properly  dismissed  for  want  of  juris- 
diction. 

The  Luther  case  was  re-affirmed  in  the  Sinnet  case,  supra^ 
in  which  the  question  was  on  the  amendment  of  a  bill  filed 
by  the  complainant  more  than  three  years  after  he  attained 
his  majority,  which  alleged  what  was  claimed  to  be  a  new 
ground  of  contest,  the  original  bill  having  been  filed  within 
that  time.  The  court  held  that  the  statute  was  not  properly 
a  limitation  law,  but  one  conferring  jurisdiction;  that  the 
original  bill  conferred  jurisdiction;  and  the  amended  bill 
was  a  mere  restatement  of  the  original  ground  of  contest 
with  greater  fullness,  formality  and  precision. 

In  the  Jele  case»  supra^  in  which  one  question  was  whether 
a  non-resident  alien  who  was  incapable  of  taking  and  hold- 
ing real  estate  in  Illinois  was  a  '^  person  interested  "  within 
the  meaning  of  the  statute,  and  it  was  held  he  was  not 
such  a  person,  because  he  was  incapable  of  taking  or  hold- 
ing real  estate  in  Illinois  by  descent  or  otherwise,  the 
court  say,  referring  to  the  Luther  case,  supra:  "  Under  the 
doctrine  of  this  case  it  is  just  as  essential  to  the  jurisdiction 
of  the  chancery  court  that  the  bill  should  be  exhibited  by  a 
^  person  interested '  as  it  is  that  the  bill  should  be  filed  within 
the  limited  number  of  years  from  and  after  the  original 
probate  of  the  will." 

Appellants  were  not  interested  at  the  time  of  the  probate 
of  Mrs.  Storrs'  will,  and  the  privilege  to  contest  it  is  given 
only  to  "  persons  interested,"  which,  we  hold,  must  be  per- 
sons who  were  directly  interested  at  the  time  of  the  pro- 
bate (which  it  is  unnecessary  to  decide  in  this  case),  or,  at 
most,  who.  became  interested,  either  within  three  years  of 
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the  probate  or  within  the  time  allowed  to  George  M.  Storrs 
under  the  saving  clause  of  the  statute,  he  being  a  person 
nan  compos  merUis. 

They  did  not  become  interested  within  three  years  of  the 
probate  of  the  will,  and  did  not  become  interested  as  long 
as  George  M.  Storrs  was  alive.  Up  to  that  time  no  one 
was  entitled  to  contest  the  will  but  he ,  his  conservator  or 
next  friend.  It  was  a  personal  privilege  given  him,  on 
which  he  should  act,  or  some  one  in  his  behalf.  When  he 
died,  the  right  given  him  by  the  statute  died  with  him.  It 
did  not  descend  to  his  heirs  nor  survive  to  his  administrator, 
because  had  it  been  so  intended  the  language  of  the  statute 
would  not  have  been  as  it  is,  but  in  words  making  apparent 
the  right  of  survival.  Hurd's  Rev.  Stat.,  Ch.  22,  Sec.  5,  and 
Ch.  86,  Sec.  18;  Chicago  &  P.  R.  Co.  v.  Hunger,  78  111.  300; 
McDonald  v.  White,  130  111.  493;  Jele  v.  Lemberger,  163  111. 
344;  Norton  v.  Tuttle,  60  111.  130. 

In  the  McDonald  case,  aupra^  the  question  was  whether  a 
grantee  of  a  person  interested  in  the  will  was  such  a  person 
in  interest  as  could,  under  the  statute,  contest  the  wilL  The 
grant  was  made  after  the  probate,  and  the  bill  filed  within 
three  years  of  the  probate,  but  the  court  held  that  the  stat- 
ute meant  a  person  interested  at  the  time  of  the  probate  of 
the  will,  that  the  grantee's  interest  acquired  after  that  time 
was  not  an  interest  within  the  contem^ation  of  the  statute, 
and  that  he  could  not  maintain  a  bill.  This  case  is  re- 
affirmed in  the  Jele  case,  supra.  If  it  was  important  to 
George  M.  Storrs  or  his  son,  one  of  the  appellants^, to  con- 
test this  will,  it  might  have  been  done  through  a  conservator 
or  next  friend,  during  his  insanity,  and  within  the  time 
given  him  by  the  saving  clause  of  the  statute.  The  decree 
of  the  Superior  Court  is  afSrmed. 
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Martin  Eolb^  alias  Martin  Eolby^  y.  William  T.  Garring- 

ton  et  aL 

1.  CoiiTRiBnTORY  NEOLiaBNCB  —A  Questiou  for  the  Jury,^  The  court 
18  of  opinion  that  the  question  whether  the  plaintiff  was  guilty  of  con- 
tributoiy  negligence  was  one  on  which  fair-minded  and  honest  men 
might  reasonably  come  to  different  conclusions,  and  that  it  was,  under 
the  evidence,  ss  it  generally  is,  a  question  which  should  have  been  sub- 
mitted to  the  jury. 

d.  FELLOW-SEavANTS— JSSvta^^nee  of  the  Relationship  a  Question  for 
the  Jury, — ^The  fact  that  a  person  authorized  to  issue  orders  to  other 
employes  of  a  common  master  has  no  authority  to  hire  or  discharge 
men,  is  not  conclusive  on  the  question  of  his  being  a  fellow-servant  of  said 
employes,  and  in  this  case  the  court  can  not  say,  from  a  consideration 
of  the  whole  evidence,  as  a  matter  of  law,  that  appellant  and  the  fore- 
man of  appellees  were  fellow-servants,  but  think  that  it  was  a  question 
of  fact  which  should,  imder  the  general  rule  in  such  cases,  h9,ve  been 
submitted  to  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  Ck>unty;  the  Hon.  Fbaj^  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  March  24,  1898. 

Frank  J.  Palt  and  Matthbws  &  Huohbs,  attorneys  for 
appellant. 

Walker  &  Eddy,  attorneys  for  appellees. 

Mb.  Justice  Windes  dblivbeed  the  opinion  of  the  Court. 

Appellant  was  injured  while  iii  the  employ  of  appellees, 
by  being  crushed  between  two  box  cars,  on  August  28, 1894, 
and  brought  suit  to  recover  damages.  On  a  trial  before  the 
court  and  a  jury,  at  the  close  of  plaintiff's  evidence,  the  court 
instructed  a  verdict  for  defendants,  and  rendered  judgment 
thereon,  from  which  plaintiff  appeals. 

The  questions  presented  are,  first,  was  appellant,  as  a  mat- 
ter of  law  under  the  evidence,  a  fellow-servant  of  the  persons 
causing  the  injury,  and  thus  debarred  from  recovering;  and 
second,  was  appellant  guilty  of  contributory  negligence,  as 
a  matter  of  law ! 
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The  first  count  of  the  declaration  charged  that  defendants 
employed  an  incomi^etent  and  careless  foreman,  who  negli- 
gently and  forcibly  pushed  and  compelled  plaintiff  to 
uncouple  two  cars  in  a  place  of  great  danger,  etc.  This 
count  was  not  proved. 

A  first  additional  count,  after  setting  out  the  situation  of 
the  cars,  and  a  stationary  engine  with  ropes  or  cables 
attached,  and  other  appliances  necessary  to  move  the  cars, 
and  plaintiff's  duty  with  reference  to  unloading  the  cars  and 
in  moving,  coupling  and  uncoupling  the  same,  and  that  the 
bumper  was  broken  off  and  missing  from  one  of  the  cars, 
alleges  that  "  the  foreman,  well  knowing  that  it  was  dan- 
gerous to  go  between  said  cars,  from  one  of  which  the 
bumper  was  broken  off,  when  the  cars  were  in  motion,  or 
were  about  to  be  set  in  motion,  ordered  and  commanded  the 
plaintiff  to  go  between  the  cars  and  to  unhook  the  chain, 
and  while  the  plaintiff,  in  the  exercise  of  all  due  care,  was 
between  the  cars  trying  to  unhook  the  chain,  the  foreman 
suddenly  and  without  any  signal  or  warning  to  plaintiff, 
negligently,  carelessly  and  recklessly  started  the  engine  and 
set  the  cars  in  motion;  and  by  means  of  the  said  negligence, 
carelessness  and  recklessness  of  the  foreman  in  so  starting 
the  cars,  plaintiff  was  caught  between  the  cars  and  crushed, 
bruised  and  hurt." 

A  second  additional  count,  after  setting  out  the  situation 
substantially  as  in  the  first  additional  count,  alleges  that 
"  by  reason  of  the  said  bumper  or  coupler  being  broken  off, 
it  was  possible  for  the  cars  to  come  so  close  together  that 
there  would  not  be  sufficient  space  between  the  cars  for  a 
man  to  stand  upright,  and  so  that  a  man  standing  upright 
between  the  cars  would  be  crushed.  A  rope  or  cable  from 
the  stationary  engine  was  fastened  to  the  second  or  furthest 
car  from  said  engine,  by  means  of  which  rope  or  cable 
power  was  communicated  from  the  engine  to  the  cars,  and 
the  cars  were  moved.  There  was  a  foreman  of  the  defend- 
ants in  charge  of  and  in  control  of  plaintiff  and  the  other 
said  servants  of  the  defendants  engaged  in  the  work  of 
moving  and  unloading  said  cars,  who  was  directing  the 
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work  and  who  was  not  a  fellow-servant  with  the  plaintiff 
and  the  other  said  servants  of  the  defendants.  And  the  fore- 
man, well  knowing  that  the  bumper  was  broken  off  from 
one  of  said  cars,  and  well  knowing  that  it  would  be  danger- 
ous for  a  man  to  be  between  said  cars  when  said  cars  were 
in  motion,  or  when  they  were  about  to  be  set  in  motion, 
negligently,  carelessly  and  recklessly  ordered  the  plaintiff 
to  go  between  said  cars  and  to  unhook  said  chain  when  he 
was  about  to  start  said  cars.  And  the  plaintiff,  in  obedience 
to  said  order  and  while  exercising  all  due  care  for  his  own 
safety,  went  between  said  cars  and  tried  to  unhook  said 
chain.  And  the  foreman  knowing  that  the  plaintiff  was 
between  the  cars,  and  knowing  the  danger  of  his  position 
between  said  cars,  suddenly  and  without  any  warning  or 
signal  to  plaintiff,  negligently,  carelessly  and  recklessly 
started  the  said  engine  and  set  said  cars  in  motion.  And 
by  means  of  the  said  negligent,  careless  and  reckless  order 
of  the  foreman  in  so  sending  the  plaintiff  between  the  cars 
when  he,  the  said  foreman,  was  about  to  set  said  cars  in 
motion,  and  of  the  said  negligence,  carelessness  and  reck- 
lessness of  the  foreman  in  so  starting  said  cars,  the  plaintiff 
was  caught  between  said  cars  and  crushed,  bruised  and 
hurt,"  etc. 

The  evidence  is  not  altogether  clear  on  all  points,  but  we 
think  fends  to  establish  the  allegations  of  these  two  counts, 
and  is  in  substance,  viz.: 

Appellant,  with  three  other  employes  of  appellees,  named 
Wandraoh,  Kreuger  and  Gallagher,  were  engaged  on  the 
day  of  the  accident  at  appellee's  elevator  in  shoveling  grain 
and  in  placing  cars  containing  the  grain  in  position  so  the 
grain  could  be  put  into  the  hoppers  of  the  elevator.  Appel- 
lant had  been  engaged  in  this  business  for  some  two  years, 
and  was  familiar  with  the  work.  There  was  a  stationarv 
engine  a  little  distance  from  the  elevator,  and  between  the 
engine  and  the  elevator  were  tracks  on  which  cars  were 
moved  to  the  hoppers  as  required  for  unloading.  These 
cars  were  ordinary  box  cars.  A  rope  was  attached  to  the 
engine  for  the  purpose  of  moving  the  cars.    Gallagher,  when 
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with  the  men,  directed  their  movements,  and  also  started 
the  engine  to  move  a  car.  At  the  time  of  the  accident  there 
were  two  box  cars  loaded  with  grain  standing  on  the  track« 
The  coupling  between  these  cars  had  been  broken  and  the 
cars  were  fastened  together  with  a  chain,  one  end  of  which 
was  fastened  to  the  coupling  pin  of  the  forward  car,  and  the 
other  end  was  fastened  at  some  point  under  the  rear  car. 
The  sag  and  weight  of  the  chain  made  it  difficult  to  draw 
the  coupling  pin  fastening  the  chain  to  the  forward  car. 

Wandrach  tried  to  pull  the  pin  first,  but  did  not  succeed. 
Eolb,  the  appellant,  who  had  been  shoveling  grain  from 
another  car,  then  came  up.  Kolb  did  not  see  Wandrach  try 
to  pull  the  pin.  Eolb  stood  by  Gallagher,  and  Gallagher 
told  him  to  go  ahead  and  pull  the  pin.  Kolb  and  Gallagher 
were  about  thirteen  feet  from  the  pin.  The  rope  was  hitched 
to  the  car  farthest  from  the  engine.  The  cars  were  about 
thirteen  feet  from  the  engine,  and  were  about  three  feet 
apart.  Gallagher  was  standing  on  a  little  platform  or  side- 
walk outside  of  the  engine.  Gallagher  could  see  the  cars. 
But  Kolb,  after  he  went  between  the  cars,  could  not  see 
Gallagher.  Kolb,  when  he  came  up,  was  told  by  Gallaghtr 
to  go  between  the  cars  and  pull  the  pin  (so  that  the  cars 
could  be  separated  to  go  to  different  hoppers).  Kolb,  as 
directed,  went  between  the  cars  for  that  purpose,  and  before 
he  emerged,  Gallagher,  without  any  warning  to  appellant, 
caused  the  engine  by  means  of  a  rope  fastened  to  the  farthest 
car,  to  pull  that  car  against  Kolb,  crushing  him  between 
that  and  the  other  car.  There  is  a  conflict  in  the  evidence 
as  to  whether  Kolb,  when  he  went  in,  knew  the  cars  were 
fastened  together  with  a  chain  which  was  tight,  but  he  knew 
the  bumper  of  one  of  the  cars  was  broken,  and  we  think  the 
weight  of  the  evidence  shows  he  knew  the  cars  were  fastened 
together  by  the  chain. 

One  DeGrot,  superintendent  for  appellees,  employed  ap- 
pellant and  told  him  to  obey  the  orders  of  Gallagher,  who 
was  foreman.  Gallagher  had  no  power  to  hire  or  discharge 
men. 

Wandrach  testified  that  he  told  Kolb  to  look  out,  that  he 
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woald  get  "  squashed  "  between  the  cars,  and  that  Eolb  said 
in  reply  they  were  only  going  to  pull  the  cars  loose  so  the 
chain  would  get  loosened  up.  Kolb  testified,  however,  that 
Wandrach  told  him  nothing. 

That  Kolb  was  subject  to  the  orders  of  Gallagher,  the 
foreman,  and  was  injured  while  acting  in  obedience  to  Gal- 
lagher's orders,  is  clear.  The  fact  that  Gallagher  had  no 
power  to  hire  or  discharge  men  is  not  conclusive  on  the 
question  of  his  being  a  fellow-servant  of  Kolb,  and  we  can 
not  say,  from  the  whole  evidence,  as  a  matter  of  law,  that 
Gallagher  was  the  fellow  servant  of  Kolb,  but  think,  if  at 
all  material  in  this  case,  of  which  there  is  doubt,  it  was  a 
question  of  fact  which  should  have  been  submitted  to  the 
jury.  The  general  rule  is  that  such  a  question  is  one  of  fact 
for  the  jury.  North  Chicago  EoUing  Mill  Co.  v.  Johnson, 
114  111.  67^  Chicago  &  A.  R.  R.  Co.  v.  O'Brien,  156  III.  630; 
Chicago  &  A.  R.  R.  Co.  v.  May,  108  111.  288;  Wenona  Coal 
Co.  V.  Holmquist,  152  111.  581;  Consolidated  Coal  Co.  v. 
Scheiber,  167  111.  539. 

It  seems  to  us  unnecessary  to  go  outside  of  our  own  Su- 
preme Court  for  authorities  on  the  question  of  fellow*serv- 
ant,  believing,  as  we  do,  that  the  above  cases  lay  down 
principles  by  which  we  may  be  guided  in  determining  the 
case  at  bar. 

In  the  Holmquist  case,  supra,  the  court  says :  ^^  Where  a 
master  confers  authority  upon  one  of  his  employes  to  take 
charge  and  control  of  a  certain  class  of  workmen  in  carry- 
ing on  some  particular  branch  of  his  business,  such  employe, 
in  governing  and  directing  the  movements  of  the  men  under 
his  charge,  with  respect  to  that  branch  of  the  business,  is 
the  direct  representative  of  the  master,  and  not  a  mere  fel- 
low-servant; all  commands  given  by  him,  within  the  scope 
of  his  authority,  are  in  law  the  commands  of  the  master,  and 
if  he  is  guilty  of  a  negligent  and  unskillful  exercise  of  his 
power  and  authority  over  the  men  under  his  charge,  the 
master  must  be  held  to  answer.  (Chicago  &  A.  R.  R.  Co.  v. 
May,  108  111.  288.)  Whether  the  shipping  clerk  or  those 
acting  under  his  direction  were  fellow-servants  with  the 
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appellee,  is  a  question  of  fact  for  the  jary,  althongh  the 
definition  of  fellow-servants  may  be  a  question  of  law;" 

In  the  May  case,  supra,  relied  on  by  appellees'  counsel,  the 
court  say :  '^  The  mere  fact  that  the  servant  exercising 
such  authority  sometimes  or  generally  labors  with  the 
others  as  a  common  hand,  will  not  of  itself  exonerate  the 
master  from  liability  for  the  former's  negligence  in  the 
exercise  of  his  authority  over  the  others.  Every  case  in 
this  respect  must  depend  upon  its  own  circumstances.  * 
*  *  When  the  negligent  act  complained  of  arises  out  of 
and  is  the  direct  result  of  the  exercise  of  the  authority  con- 
ferred upon  him  by  the  master  over  his  co-laborers^  the 
master  will  be  liable.  *  *  ♦  When  a  railway  company 
confers  authority  upon  one  of  its  employes  to  take  charge 
and  control  of  a  gang  of  men  in  carrj'ing  on  some  particu- 
lar branch  of  business,  such  employe,  in  governing  and 
directing  the  movements  of  the  men  under  his  charge  with 
respect  to  that  branch  of  its  business,  is  the  direct  repre- 
sentative of  the  company  itself,  and  all  commands  given  by 
him  within  the  scope  of  his  authority  are,  in  law,  the  com- 
mands of  the  company,  and  the  fact  that  he  may  have  an 
immediate  superior  standing  between  him  and  the  com- 
pany, makes  no  difference  in  this  respect.  In  exercising 
his  power  he  does  not  stand  upon  the  same  plane  with  those 
under  his  control.  His  position  is  one  of  superiority. 
When  he  gives  an  order  within  the  scope  of  his  authority, 
if  not  manifestly  unreasonable,  those  under  his  charge  are 
bound  to  obey,  at  the  peril  of  losing  their  situations,  and 
such  commands  are,  in  contemplation  of  law,  the  com- 
mands of  the  company,  and  hence  it  is  held  responsible  for 
the  consequences.'*  So  in  the  case  at  bar,  Oallagher  had 
charge  and  control  of  appellant,  and  the  other  workmen 
engaged  in  appellees'  employ,  and  governed  and  directed 
their  movements.  He  was  the  direct  representative  of 
appellees.  His  orders  were  their  orders.  The  fact  that  he 
worked  with  Kolb— co-operated  with  him  in  the  work  of 
moving  the  cars — will  not  of  itself  exonerate  appellees,  if  he 
carelessly  and  negligently  ordered  appellant  to  go  into  a 
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dangerous  place  to  perform  his  work,  and  the  order  was 
not  manifestly  an  unreasonable  one.  Appellant's  duty  was 
obedience  to  all  orders  of  Gallagher  which  were  not  mani- 
festly unreasonable,  at  the  peril  of  losing  his  situation. 

Appellant  knew  the  manner  of  doing  the  work,  it  is  true; 
must  have  seen  that  the  bumper  was  broken;  that  a  chain 
fastened  the  cars  together  which  was  tight;  but  he  had  no 
notice  that  Gallagher  would  pull  the  cars  together.  Per- 
haps he  thought  the  pin  could  be  pulled  without  moving  the 
cars.  He  had  a  right  to  assume  that  after  ordering  him 
to  go  and  pull  the  pin,  Gallagher  would  not,  if  he  moved 
the  cars  so  as  to  slacken  the  chain,  move  them  so  far  that 
they  would  come  together.  In  fact,  Wandrach  says  that 
Eolb  said  they  were  only  going  to  pull  the  cars  loose  so 
the  chain  would  get  loosened  up.  As  to  whether  Eolb  was 
guilty  of  contributory  negligence  in  going  between  the  cars 
to  pull  the  pin,  even  if  he  knew  that  the  cars  were  going 
to  be  moved  so  as  to  loosen  the  chain,  was,  under  all  the 
facts,  as  it  generally  is,  a  question  which  should  have  been 
submitted  to  the  jury.  We  think  it  a  matter  on  which  the 
minds  of  fair-minded  and  honest  men  might  reasonably 
come  to  different  conclusions  from  the  evidence.  Korth 
Chicago  St.  R.  E.  Co.  v.  Wiswell,  168  111.  615;  Lehigh  v. 
World's  Col.  Exp'n,  67  App.  27,  and  cases  cited. 

The  judgment  is  reversed  and  the  cause  remanded. 


Adolph  Arnold  et  al.  v.  Charles  Hart. 

1.  "EviDESCB— Continued  Use  of  Original  Potsa  Book  ew  Evidence  of 
Liability  of  Banking  Firm  Claimed  to  Have  Been  Dissolved. — In  a  suit 
against  penons  alleged  to  have  been  partners  in  the  banking  business 
formoney  claimed  to  have  been  deposited  with  them,  defended  on  the 
ground  of  the  dissolution  of  the  partnership,  plaintiff  proved  the  partner- 
ship, that  the  firm  issued  him  a  bank  book  and  that  transactions  with 
the  bank,  both  before  and  after  the  aUeged  dissolution,  were  entered  in 
sach  book  at  the  bank  by  the  clerk.  Held,  that  the  book  was  admissible 
in  evidence. 
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3.  Partnership— iVb^ic6  of  Dissolution  o/.— In  a  suit  against  a  part- 
nership, defended  on  the  ground  of  the  dissolution  of  the  partnership, 
the  court  holds  that  the  partnership  continued  as  to  the  plaintiff  until  it 
is  shown  that  he  had  notice  of  its  dissolution. 

8.  Banks  and  BASKmo— Discontinuance  of  Business  Waives  Notice 
or  Demand  by  Depositors, — ^When  a  bank  discontinues  the  banking  busi- 
noBB  it  waives  the  necessity  for  a  notice  or  demand  by  the  depositor  for 
his  money  before  he  becomes  entitled  to  sue  therefor.  By  closing  its 
doors  and  ceasing  the  banking  business  it  says  in  effect  tliat  it  will  not 
pay,  and  the  law  will  not  require  a  vain  and  fruitless  thing  to  be  done. 

4  TaiAiA-^When  Peremptory  Instructions  Should  Be  Asked  for.-^ 
This  court  will  not  review  the  action  of  the  trial  court  in  refusing  to 
give  an  instruction  directing  a  verdict  for  the  defendant  where  the  in- 
struction is  asked  for  along  with  others  on  issues  of  fact  submitted  to  tlie 

5.  Burden  of  Proof— 2l«  to  Notice  of  the  Dissolution  of  a  Partner' 
ship. — In  a  suit  against  members  of  an  alleged  partnership,  defended  by 
certain  members  on  the  ground  that  they  had  retired  from  the  firm,  the 
burden  of  proof,  the  plaintiff  having  shown  the  existence  of  the  partner- 
ship, is  on  such  defendants  to  show  that  the  plaintiff  had  notice  of  the 
dissolution,  before  they  can  esci^  liability. 

Assmnpsit,  for  a  bank  balance.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  March  24, 
1898. 

Esohenburo  &  Whitfield  and  Samson  &  Wilcox,  attor- 
neys for  appellants. 

Collins  &  Flstchbb,  attorneys  for  appellee. 

Mr.  Justiob  Windes  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellants,  A.  J.  Howe  and  Oustav  A. 
Bodenschatz,  as  copartners,  doing  business  as  Arnold  Bros., 
Baker  &  Co.,  the  declaration  being  the  common  counts. 
Service  was  had  only  upon  appellants,  who  pleaded  non-as- 
sumpsit and  non-joint  liability,  and  verified  both  pleas.  A 
trial  before  the  Circuit  Court  and  a  jury  resulted  in  a  ver- 
dict and  judgment  against  appellants  for  $1,164.48,  from 
which  this  appeal  is  taken.  It  is  claimed  by  appellants,  first, 
that  there  was  error  in  the  rulings  of  the  trial  court  in 
admitting  and  rejecting  evidence;  second,  that  the  evidence 
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is  not  sufficient  to  sustain  the  verdict;  third,  that  the  court 
erred  in  giving  and  refusing  instructions;  fourth,  that  the 
verdict  is  contrary  to  the  instructions. 

The  evidence  shows  that  appellants  and  said  Howe  and 
Bodenschatz  entered  into  a  contract;  of  partnership  Decem- 
ber 23,  1892,  to  do  a  general  banking,  exchange,  insurance 
and  mortgage  business  under  the  firm  name  of  Haymarket 
Produce  Bank,  commencing  May  1, 1893,  and  expiring  April 
30, 1903;  that  they  conducted  business  as  bankers  under  this 
contract  to  November  5, 1895,  when  articles  of  dissolution 
were  entered  into,  under  date  of  October  25, 1895,  between 
the  partners,  whereby  a  bond  of  $300,000  was  furnished  by 
said  Howe  and  Bodenschatz  to  appellants,  for  their  protec- 
tion against  the  liabilities  of  said  partnership,  and  the  part- 
nership was  dissolved,  Howe  and  Bodenschatz  agreeing  to 
notify  the  creditors  of  the  old  firm  of  its  dissolution,  to  pay 
all  its  liabilities,  and  not  to  use  the  name  of  Arnold  Bros*, 
Baker  &  Co.  in  continuing  the  business,  and  appellants 
agreeing  not  to  engage  in  the  same  business  carried  on  by 
the  old  firm  within  five  years  in  Chicago,  and  thereby  sold 
all  their  interest  in  the  property,  outstanding  accounts  and 
choses  in  action  of  the  old  firm  to  Howe  and  Bodenschatz. 

After  this  dissolution  Howe  and  Bodenschatz  continued 
the  banking  business  at  the  same  place,  under  the  name  of 
Haymarket  Produce  Bank  until  in  August,  1896,  when  they 
suspended  business,  and  the  bank  went  into  the  hands  of  an 
assignee. 

January  8, 1895,  appellee  made  a  deposit  of  $225  in  the 
savings  department  of  the  bank,  and  a  deposit  or  bank  book 
was  given  to  him,  on  the  outside  cover  of  which  was  printed 
in  large  letters,  '*  Haymarket  Produce  Bank,  Arnold  Bros.,  * 
Baker  &  Co.«  Bankers,"  and  on  the  inside  first  page  was 
printed  in  large  letters  the  word  ^^  Conditions,"  underneath 
which  was  also  in  much  smaller  type  the  following :  ^^  on 
which  we  receive  deposits,  and  which  are  by  the  accept- 
ance of  this  book,  agreed  to  by  the  depositor."  Further 
down  on  the  same  page,  as  one  among  many  other  of  the 
conditions,  appears  the  f oUosving : 


168  Appellate  Courts  of  Illinois. 

Vol.  75.]  Arnold  v.  Hart 

^^  On  making  the  first  deposit,  the  depositor  shall  sab- 
scribe  his  or  her  name  in  the  signature  book  kept  for  that 
purpose.  Suoh  book  contains  a  copy  of  the  conditions  under 
which  we  receive  deposits,  and  any  person  signing  such 
book  will  be  deemed  to  have  assented  thereto  and  to  all  the 
provisions  thereof." 

Also  a  further  condition,  that  the  bank  would  pay  interest 
at  four  per  cent  per  annum  semi-annually,  in  January  and 
July  of  each  year,  on  sums  of  $5  or  upward,  which  bad 
bden  deposited  for  one  month  or  more  previous  to  the  inter- 
est day.  On  the  second  pa^e,  which  is  a  continuation  of 
said  conditions,  also  appears  the  following : 

'*  We  may  allow  moneys  to  be  withdrawn  or  paid  on 
account  of  savings  deposits  at  any  time  during  business 
hours.  But  because  it  is  necessary  to  loan  out  our  funds  to 
enable  us  to  pay  interest,  and  as  time  to  get  in  the  same 
may  sometimes  be  desirable,  we  therefore  reserve  the  rig^ht^ 
and  make  it  a  condition  on  all  savings  deposits,  to  demand 
and  have  sixty  days'  previous  notice,  in  writing,  as  a  con- 
dition of  pa^^ment  on  all  sums  exceeding  one  hundred  dol- 
lars, and  thirty  days'  notice  on  smaller  sums  whenever,  in 
our  opinion,  the  same  may  be  deemed  advisable;  and  all 
savings  deposits  shall  be  made  and  received  subject  to  these 
conditions." 

On  the  fourth  and  fifth  pages  of  the  same  book,  it  is 
headed  in  large  letters,  "  Dr.,  Arnold  Bros.,  Baker  &  Co.» 
in  account  with  Charles  Hart,  Cr.;"  lower  down  on  pag^e 
four  is  the  word  "  Receipts,"  and  on  page  five  the  word 
"Payments."  Following  these  words  on  the  respective 
pages,  and  the  succeeding  pages  of  the  book,  are  entered 
deposits  made  by  Hart  with  the  bank,  and  payments  by  the 
bank  to  Hart,  with  the  dates  of  each  respectively,  com- 
mencing January  8, 1895,  the  last  deposit  being  August  1, 
1896,  and  the  last  payment  being  May  1,^  1896,  the  deposits 
being  twenty^-four  in  number,  and  the  payments  twenty- 
eight.  The  aggregate  of  the  receipts  and  interest,  less  pay* 
ment,  is  $1,164.48,  theamount  of  appellant's  judgment. 

Each  time  appellee  made  a  deposit  or  received  money 
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from  the  bank,  he  went  personally  and  did  the  business 
vv'itlx  either  Bodenschatz,  who  was  receiving  and  paying 
teller,  or  with  Peter  Boyesen,  who  sometimes  assisted  at  this 
^\rork.  Bodenschatz  or  Boyesen  made  all  the  entries  in 
H&rt's  bank  book.  When  each  payment  was  made,  Hart 
sifiT^^y  at  a  desk  near  where  he  received  it,  a  receipt  for  the 
nioney,  the  receipts  prior  to  the  dissolution  being  on  a 
printed  form  which,  when  filled,  is  as  follows : 

"Haymarkkt  Produce  Bank. 

Arnold  Bros.,  Baker  &  Co. 

Book  Ko.  359.  Savings  Department. 

Chicago,  October  23,  1895. 

l^eceived  of  Arnold  Bros.,  Baker  &  Co.,  the  sum  of  ten 

dollars  ($10). 

Charles  Hart." 

^V'hich  is  stamped  in  red  ink,  (not  quite  legible  in  the 
^Hginal*  which  has  been  examined  by  the  cout't),  viz: 
"  Ha.ymarket  Produce  Bank,  Arnold  Bros.,  Baker  &  Co. 
I^aid,  October  28,  1895,  Chicago  Ills." 

^:f  ter  the  dissolution  the  receipts  were  on  a  similar  printed 
^ornx  of  about  the  same  size,  color  and  general  appearance 
^f    the  other  form,  which,  when  filled,  is : 

^^Haymarkbt  Produce  Bank. 
Sowe  &  Bodenschatz.  Book  No.  359. 

Savings  Department. 

Chioaoo,  November  11,  1895. 
-I^oceived  of  Howe  &  Bodenschatz,  the  sum  of  ten  dollars. 
*^  O.  Charles  Hart." 

C>o  which  is  stamped  in  red  ink  (quite  legibly  in  the  origi- 
^^l>  which  has  been  examined  by  the  court),  viz. :  "  Hay- 
"^^irlcet  Produce  Bank.  Howe  &  Bodenschatz.  Paid,  Nov. 
^^>   X  €95,  Chicago,  nis." 

-^^^rt  testifies  that  he  never  read  any  of  the  receipts; 

^^^^Id  see  that  the  amount  he  received  each  time  was  cor- 

'p^^ljr  stated  in  the  receipt  and  sign  it,  and  never  noticed 

^^  xiames  of  Howe  &  Bodenschatz.    On  both  forms  the 

^"^  ^^xis  "  Hay  market  Produce  Bank  "  are  the  most  prom- 

^^^nt,  but  the   words  "  Arnold  Bros.,  Baker  &  Co."  and 
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"  Howe  &  Bodenschatz  "  are  also  quite  prominent,  and  in  the 
same  kind  and  size  of  tyt)e.  Hart,  who  is  a  fireman,  passed 
the  bank  on  the  street  onoe  or  twice  a  month,  and  lived  six 
or  seven  blocks  from  it. 

November  6, 1895,  the  day  after  the  dissolution  of  the  old 
firm,  the  sign  on  the  bank  window  was  changed.  What  the 
sign  was  before  the  change  does  not  appear  from  the  evi* 
denoe.  The  changed  sign  read,  viz.,  "  Haymarket  Produce 
Bank,"  in  large  letters,  about  twelve  inches  high,  the  whole 
length  being  about  twelve  feet,  and  underneath  these,  about 
six  inches,  were  the  words  "  Howe  &  Bodenschatz,  success- 
ors to;"  the  whole  length  of  these  words  being  three  and 
one-half  to  four  feet,  and  the  letters  about  six  inches  high. 
It  was  a  piece  of  glass  hung  up  inside  the  bank.  Under- 
neath these  letters  on  the  window,  in  large  letters,  but  not 
as  large  as  those  in  the  words  "  Haymarket  Produce  Bank," 
were  the  words  ''  Arnold  Bros.,  Baker  ife  Co."  This  sign 
could  be  easily  seen  and  read  by  any  one  from  the  street. 

Early  in  December,  1895,  the  new  firm  had  printed  2,600 
calendars,  on  which  the  names  of  Howe  &  Bodenschatz 
plainly  appeared,  both  above  and  below  the  words  "  Hay- 
market Produce  Bank."  These  were  kept  lying  about  the 
windows  of  the  bank,  so  that  any  one  could  get  them,  and 
Bodenschatz  swears  they  were  given  out  to  all  the  custom- 
ers. He  also  says  the  stationery  of  the  bank  was  changed 
and  some  cards  printed.  Hart  swears  that  no  one  of  the 
old  firm  ever  told  him  that  it  had  been  dissolved;  that  he 
never  saw  any  of  the  calendars;  didn't  notice  the  change 
in  the  sign,  and  never  heard  of  the  retirement  of  appellants 
f i^om  the  old  firm-  until  after  the  last  deposits  were  made. 
Neither  of  appellants  had  anything  to  do  with  the  business 
of  the  bank  after  the  dissolution.  Hecker,  a  depositor  in 
the  bank,  swore  that  he  knew  of  the  change  in  the  bank 
two  weeks  after  it  occurred,  and  that  he  talked  with  a  good 
many  people  who  knew  of  it.  The  bookkeeper,  Boyesen, 
'  also  testified  that  it  was  generally  known  in  the  vicinity  of 
the  bank  that  appellants  had  withdrawn. 

No  change  was  made  in  Hart's  bank  book,  and  appellants' 
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evidence  fails  to  show  that  he  ever  had  any  notice'  of  the 
dissolution  of  the  old  firm,  unless  he  got  it  through  some  of 
the  means  above  stated,  which  they  claim  is  sutBcient  to 
establish  actual  notice  to  him  of  the  dissolution. 

1st.  It  is  claimed  the  court  erred  in  admitting  the  bank 
book  in  evidence.  Plaintiff  proved  the  partnership;  that  he 
got  the  book  at  the  bank,  and  that  all  the  entries  were  made 
in  it  at  the  bank  by  the  clerks.  That  was  sufficient  founda- 
tion to  justify  its  admission  in  evidence.  As  to  him  the 
partnership  continued  until  it  was  shown  that  he  had  notice 
of  its  dissolution,  which  is  a  special  point  of  contest  in  the 
case.  Southern  v.  Grim,  67  IlL  106;  Page  v.  Brant,  18  111. 
37,  and  cases  cited;  Podrasnik  v.  Martin  Co.,  25  111.  App. 
303;  Frohlich,  Gardt  &  Co.  v.  Alexander,  36  111.  App.  42^; 
Colyer  on  Partnership,  p.  163,  note. 

But  it  is  claimed  also,  that  even  if  this  evidence  is  com- 
petent, still  it  is  immaterial,  because  the  declaration — the 
common  counts — alleges  an  absolute  unconditional  promise 
to  pay  by  all  the  defendants  jointly,  and  the  book  shows  a 
conditional  promise — that  is,  a  promise  to  pay  after  sixty 
days'  notice.  This  condition  must  be  construed  with  refer- 
ence to  the  situation,  business  of  the  bank  and  contempla- 
tion of  the  parties  at  the  time  Hart  became  a  depositor.  It 
says  the  notice  would  be  required  '^  because  it  is  necessary 
to  loan  out  our  funds  to  enable  us  to  pay  interest,  and  as 
time  to  get  in  the  same  may  sometimes  be  desirable,  we 
therefore  reserve  the  right,  etc.,  *  ^  *  whenever,  in 
our  opinion,  the  same  may  be  deemed  advisable,"  etc.  This 
means  that  the  bank,  doing  a  savings  business,  had  to  loan 
the  money  of  its  depositors  in  order  to  pay  them  interest, 
and  in  order  to  carry  on  that  business  successfully,  it  would 
have  to  be  allowed  a  reasonable  time  to  get  in  its  funds 
when  called  for  by  the  depositors.  When  the  bank  failed 
and  went  into  the  hands  of  an  assignee  its  business  was  at 
an  end,  and  what  the  depositor  and  the  bank  had  in  contem- 
plation at  the  time  the  account  was  opened  had  passed  away 
when  the  bank  had  closed  its  doors — was  no  longer  in  busi- 
ness.   When  it  discontinued  the  banking  business  it  waived 
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the  necessity  for  a  notice  or  demand  by  the  depositor  before 
he  became  entitled  to  sue  for  his  money.  By  closing  its 
doors  and  ceasing  the  banking  business,  it  said,  in  effect,  it 
would  not  pay.  The  law  does  not  require  a  vain' or  fruit- 
less thing  to  be  done.  Meadowcroft  v.  People,  163  IlL  82, 
and  cases  there  cited. 

In  Watson  v.  Phoenix  Bank,  8  Met.  217,  the  declaration 
was  the  common  counts,  and  it  appeared  the  deposit  was 
not  due  until  demand  made;  it  was  held  there  could  be 
a  recovery  in  the  absence  of  any  showing  of  demand,  the 
bank  having  closed  its  doors  and  suspended  payment.  In 
Davis  V.  Industrial  Mfg.  Co.,  19  S.  E.  Hep.  871,  where 
the  deposit  was  not  payable  until  after  thirty  days'  notice, 
it  was  held  it  became  due  eo  instantly  when  the  bank  closed 
its  doors.  See,  also,  to  same  effect,  Wheeler  v.  Commercial 
Bank,  46  Pac.  Eep.  830,  and  Board,  etc.,  v.  Irish  Am.  Bk., 
71  N.  W.  Rep.  674. 

Counsel  for  appellants  have  not  pointed  out  any  evidence 
which  they  claim  the  court  improperly  rejected,  and  we 
therefore  assume  that  all  errors  assigned  in  this  regard  are 
abandoned. 

2d.  Appellants'  claim  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict,  is  waived  by  failing  to  ask  the  court 
to  give  a  written  instruction  at  the  close  of  the  evidence  to 
find  for  defendants,  but  instead  thereof  asking  such  instruc- 
tion, along  with  others,  on  the  issues  of  fact  submitted  to 
the  jury.  Hurd's  Rev.  Stat.,  Ch.  110,  Sec.  62;  West  Chi- 
cago  St.  R.  R.  Co.  v.  Yund,  169  111.  47;  West  Chicago  St, 
R.  R.  Co.  V.  Fishman,  169  111.  196,  and  cases  cited. 

But  conceding  that  there  was  no  waiver  in  this  regard, 
the  only  question  raised  on  the  sufficiency  of  the  evidence  is 
as  to  whether  there  was  notice  to  Hart  of  the  dissolution 
of  the  old  firm  prior  to  his  last  deposits.  The  bunlen  of 
proof.  Hart  having  shown  the  existence  of  the  partnership, 
was  on  appellants  to  show  that  he  had  gotten  notice  of  the 
dissolution,  before  they  could  escape  a  joint  liability  with 
Howe  and  Bodenschatz,  who  continued  the  banking  business 
after  November  5,  1895,  and  with  whom  all  Hart's  deposits 
were  made  after  that  date. 
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Counsel  for  appellants  contend  that  they,  having  by  veri- 
fied plea  denied  joint  liability,  that  cast  the  burden  on 
appellee  to  show  the  joint  liability,  and  it  appearing  from 
the  whole  evidence  that  in  fact  there  was  a  dissolution 
J^^ovember  5,  1895,  of  the  old  firm,  the  burden  was  still  on 
appellee  to  show  that  he  did  not  get  notice  of  the  dissolu- 
tion. We  think  this  contention  can  not  be  maintained, 
because,  as  we  have  held,  it  was  first  shown  that  a  partner- 
ship existed  between  appellants  and  Howe  and  Boden- 
schatz,  and  as  to  appellee  it  will  be  presumed  that  it  continued 
until  it  was  shown  by  appellants,  not  only  that  the  part- 
nership had  been  dissolved,  but  that  appellee  got  notice 
of  the  dissolution.  The  evidence  as  to  notice  did  not,  in 
our  opinion,  show  so  conclusively  that  appellee  had  notice 
of  the  dissolution  that  it  can  be  held,  as  matter  of  law,  that 
he  had  actual  notice,  but  that  it  presented  an  issue  of  fact 
from  which  the  jury,  under  proper  instructions,  should  deter- 
mine whether  or  not  there  was  notice  to  him.  Nor  can  we 
say  that  there  was  a  preponderance  of  the  evidence  that 
appellee  had  notice.  That  was  a  question  for  the  jury,  and 
while  the  evidence  would  have  justified  a  finding  that  he 
had  notice,  on  the  other  hand,  if  the  jury  believed  the  evi- 
dence of  appellee,  they  were  also  justified  in  finding  that  he 
did  not  have  notice.  Meyer  v.  Erohn,  114  111.  574;  Young 
V.  Clapp,  147  111.  189;  Carmichael  v.  Greer,  55  Ga.  116; 
Uhl  V.  Bingaman,  78  Ind.  365;  Reading  Braid  Co.  v.  Stew- 
art, 45  K  Y.  Supp.  1129;  Putnam  v.  French,  53  Vt.  402; 
Coggswell  V.  Davis,  65  Wis.  191;  Newcomet  v.  Brotzman, 
69  Pa.  St.  185;  American  L  T.  Co.  v.  Wortendyke,  24  N.  Y. 
561. 

As  to  this  point  of  notice,  we  find  nothing  in  the  cases  of 
Barfoot  v.  Goodall,  3  Camp.  147,  and  Kehoe  v.  Carville, 
51  N.  W.  Rep.  166,  relied  upon  by  appellants,  in  conflict 
with  the  cases  last  above  cited.  In  the  Eehoe  case,  where 
the  persons  claimed  to  hold  the  outgoing  partner  of  a  firm 
on  transactions  with  the  new  concern,  the  court  held  that 
the  fact  that  the  persons  dealing  with  the  new  concern, 
after  the  change,  were  paid  in  checks  signed  in  the  name  of 
the  new  concern,  which  was  different  from  the  name  in 
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which  checks  were  signed  while  they  dealt  with  the  old 
firm,  was  safficient  evidence  of  notice  to  them  of  the  change 
to  overcome  their  evidence  that  they  did  not  know  of  the 
change,  and  the  finding  of  the  trial  court  on  this  question 
of  fact  was  sustained. 

3d.  We  have  examined  the  instructions  complained  of 
as  to  all  the  points  made  by  appellants'  counsel,  and  find  in 
those  for  appellee  no  reversible  error.  If  there  was  error 
in  the  instructions,  it  was  in  favor  of  appellants  in  giving 
their  second  instruction,  as  modified  by  the  court,  in  which 
the  jury  were  told,  among  other  things,  that  it  was  neces- 
sary for  them  to  find  from  the  evidence,  before  plaintiff 
could  recover  for  money  deposited  after  said  dissolution, 
"  that  all  the  defendants  were  members  of  said  partnership, 
and  relying  upon  such  belief  he  was  induced  thereby  to  make 
such  deposits."  This,  we  think,  is  not  the  law,  as  is  shown 
by  the  cases  cited  supra;  but  of  this  appellants  can  not 

complain. 

4tn.  What  has  been  said  sufftciently  disposes  of  the  con- 
tention that  the  verdict  is  contrary  to  the  instructions. 

The  judgment  is  affirmed. 


City  of  Chicago  v.  Mary  Fitzgerald. 

1,  Trials— Peremptory  Instructiona  Should  be  Asked  for  at  the  Canr 
elusion  of  the  Evidence, — ^This  court  will  not  review  the  action  of  the 
trial  court  in  refusing  to  give  an  instruction  directing  a  verdict  for  the 
defendant,  where  the  instruction  is  asked  hj  the  defendant  after  the 
argument  to  the  jury  has  commenced  and  is  submitted  along  with  other 
instructions  submitting  the  case  to  the  jury  on  the  facts. 

2.  Appellate  (Doxtrt  Praoticb— TAe  Rules  of  this  Court  in  Regard 
to  Abstracts  SJiouId  be  Obejfed.— Parties  bringing  case^  to  this  court  for 
review  should  furnish  the  court  with  abstracts,  in  accordance  with  the 
rules  of  the  court,  in  which  matters  upon  which  error  is  assigned  must 
appear. 

d.  Negugbnce— CTm  of  a  Defective  Sidewalk  Not  Negligence  per  se. 
—The  use  of  a  sidewalk,  with  knowledge  of  its  dangerous  condition, 
mqy  be  evidence  of  negligence,  but  it  is  not  negligence  as  a  matter  of 
l.iw. 
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4.  QuEsnOKS  OF  FAur^Certain  Qitestions  Are  Held  to  be  Questions 
of  Fact  Under  the  Evidence,  and  Hence,  for  the  Jtary.—ln  a  personal 
injury  case  the  court  discusses  the  evidence  and  concludes  that  it  was 
for  the  jury  to  say,  from  the  evidence,  whether  plaintiff  used  ordinary 
care  to  heal  her  injuries,  whether  her  conduct  was  negligent  in  not  call- 
ing a  physician  earlier,  whether  the  treatment  she  received  was  proper 
or  improper,  and  whether  her  subsequent  sufferings  resulted  reasonably 
and  naturally  from  her  injury,  from  alleged  negligence  on  her  part, 
subsequent  to  the  injury,  or  from  alleged  improper  treatment  by  her 
physician. 

5.  DAMAOts—Forty-five  Hundred  DoUars  Held  Not  ExeesHve  far 
Injuries  to  a  Leg. — The  court  discusses  the  evidence  in  reference  to  the 
injuries  to  plaintiff's  knee-joint,  and  concludes  that  a  judgment  for 
$1,500  can  not  be  held  to  be  excessive* 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Bak£R,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
March  24,  1898. 

Miles  J.  Devinb,  Jbrebhah  B.  O'Connell  and  Qum 
O'Bbien,  attorneys  for  appellant. 

From  the  earliest  reported  cases  in  our  reports  where 
the  question  was  passed  upon,  to  the  present  time — a 
period  of  more  than  forty  years — the  general  rule  has  been 
declared  and  recognized  in  opinions  announced  from  time 
to  time,  that  in  order  to  recover  for  injuries  from  negli- 
gence, it  must  be  alleged  and  proved  that  the  party  injured, 
at  the  time  of  the  injury,  observed  due  or  ordinary  care 
for  his  or  her  personal  safety,  and  the  burden  of  proving 
such  fact  is  upon  the  plaintiff.  Dyer,  etc.,  v.  Talcott,  16  111. 
300;  Kepperly  v.  Ramsden,  83  111.  354;  City  of  Joliet  v. 
Conway,  17  111.  App.  577;  City  of  Bloomington  v.  Chamber- 
lain, 104  111.  268;  Calumet  Iron  &  Steel  Co.  v.  Martin,  116 
III.  358;  North  Chicago  St.  Ry.  Co.  v.  Louis,  138  111.  9; 
Gerke  v.  Fancher,  158  111.  379;  Ilyan  v.  Armour,  166  111. 
568. 

Plaintiff  was  guilty  of  contributory  negligence  in  know- 
ingly exposing  herself  to  danger  which  could  have  been 
readily  avoided,  and  in  attempting  to  step  over  a  hole 
which  she  knew  and  saw  was  in  the  sidewalk.  Lovenguth 
V.  City  of  Bloomington,  71  III.  238;  Village  of  Kewanee  v. 
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Depew,  80  111.  119;  City  of  Macomb  v.  Sraithere,  6  Brad. 
470;  City  of  Centralia  v.  Krouse,  64  111.  19;  City  of  Bloora- 
ington  V.  Bead,  2  Brad.  642;  Beach,  Cont.  Neg.  (2d  Ed.), 
Sec.  37  et  seq.;  Shearm.  &  Red.  Neg.  (4th  Ed.),  Sec.  30. 

Cities  are  bound  to  keep  their  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  persons  using  them  in  the 
exercise  of  ordinary  care,  but  are  not  required  to  foresee 
and  provide  against  every  possible  danger  or  accident. 
City  of  Chicago  v.  McGiven,  78  111.  347;  City  of  Chicago 
V.  Bixby,  84  111.  82;  Town  of  Gray  ville  v.  Whitaker,  85  111. 
439;  City  of  Joliet  v.  Walker,  7  Brad.  267. 

Edwin  White  Moobb,  attorney  for  appellee, 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellee,  by  her  next  friend,  brought  suit  against  appel- 
lant to  recover  damages  for  an  injury  alleged  to  have  been 
caused  by  her  falling  into  a  hole  in  the  sidewalk,  about  six 
inches  in  width  by  one  foot  in  length,  while  walking,  in 
the  exercise  of  ordinary  care,  on  Randolph  street  between 
West  Fortieth  and  West  Forty-first  streets,  Chicago,  A  trial 
before  the  Circuit  Court  and  a  jury  resulted  in  a  verdict  for 
$4,500,  on  which  the  court  rendered  judgment,  and  the  city 
has  appealed. 

It  is  claimed  by  appellant  that  the  court  should  have 
taken  the  case  from  the  jury,  because  of  appellee's  contrib- 
utory negligence,  for  a  failure  to  prove  that  the  city  was 
negligent,  and  also  because  the  proof  fails  to  show  that 
appellee's  injuries  were  not  the  result  of  the  accident.  The 
farther  claim  is  made  that  the  verdict  is  excessive. 

At  the  close  of  plaintifiTs  case,  the  defendant  made  a 
motion  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
for  the  reason  that  the  plaintiff  had  not  made  out  a  prima 
facie  case,  in  that  the  evidence  tended  to  show  that  the 
plaintiff,  at  the  time  of  the  accident,  was  not  in  the  exercise 
of  ordinary  care.  At  the  close  of  all  the  evidence  this 
motion  was  renewed.  Both  motions  were  overruled.  The 
instructions  asked  by  the  defendant  are  not  abstracted,  and 
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we  might,  for  that  reason,  disregard  the  questions  raised  on 
the  motions  to  take  the  case  from  the  jury.  See  Rule  18  of 
this  court,  which  requires  a  complete  abstract  of  the  record; 
Lake  v.  Lower,  30  111,  App.  500;  Schober,  etc.,  Co.  v.  Ker- 
ting,  107  111.  344;  Gibler  v.  City  of  Mattoon,  167  111.  18, 
and  cases  cited. 

Bat  an  examination  of  the  record  shows  that  no  written 
instruction  was  asked  of  the  court  to  take  the  case  from  the 
jury  until  after  the  argument  to  the  jury  commenced,  when 
it  was  presented  along  with  other  instructions  by  both  the 
plaintiff  and  defendant,  on  the  questions  submitted  to  the 
jury.  This  was  too  late,  and  the  instruction  then  asked 
was  waived  by  the  submission  of  the  other  instructions  on 
the  merits  bv  the  defendant.  It  was  not  error  to  overrule 
the  motions,  as  in  neither  case  was  any  written  instruction 
asked  by  defendant.  Rev.  Stat.,  Ch.  110,  Sec.  52;  Illinois 
C.  R  R.  Co.  V.  Wheeler,  149  III.  525;  Hefling  v.  Van  Zandt, 
162  m.  162;  West  Chicago  St.  R.  R.  Co.  v.  Tund,  169  111. 
47;  West  Chicago  St.  R.  R.  Co.  v.  Fishman,  169  111.  196, 
and  cases  cited. 

Notwithstanding  these  questions  are  not  properly  pre- 
sented by  the  abstract  and  record,  we  have  given  full  and 
careful  consideration  to  the  evidence,  and  while  we  regard 
the  case  somewhat  doubtful  on  the  merits  as  to  the  ques- 
tions of  the  contributory  negligence  of  appellee,  and 
whether  her  injuries  are  the  result  of  the  accident,  we  are 
not  prepared  to  hold  that  the  record  presents  such  a  case  as 
would  justify  us  in  saying  that  it  is  our  duty  to  overturn 
the  verdict  of  the  jury  and  the  judgment  of  the  court,  who 
saw  the  witnesses  and  heard  their  testimony. 

It  appears  that  appellee,  a  school  girl,  attending  high 
school,  was  familiar  with  the  hole  into  which  she  fell,  had 
passed  over  the  strjet  probably  every  day  for  some  time 
previous  to  the  accident,  and  had  noticed  the  hole.  She  tes- 
tified in  substance,  viz.:  "  I  was  going  homo  from  the  gro- 
cery store  with  a  friend,  Miss  Slobig;  my  little  brother 
ahejEtd  of  me.  We  were  talking  while  we  were  walking 
there;  we  must  have  been  looking  straight  ahead,  I  believe^ 
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I  may  have  been  looking  at  Miss  Slobig;  I  don't  remember 
where  I  was  looking.  The  hole  was  large  enough  for  any- 
body to  notice.  I  could  not  see  ahead  of  me — was  not 
walking  extra  fast — got  right  up  to  the  hole;  I  didn't  see  it 
until  I  got  right  to  it.  I  made  an  extra  move  to  ^et  over 
it,  and  fell  into  it.  I  could  not  see  it  at  all  until  my  foot 
was  in  it.  I  got  right  on  it  before  I  saw  it,  and  I  made  an 
extra  move  to  get  over  it,  but  I  could  not  do  it,  and  fell  in. 
The  lamp  on  the  comer  was  not  lighted.  It  was  rather 
dark.''  On  a  former  trial,  in  1896, she  testified:  "I  was 
going  home  from  the  grocery  store,  it  was  very  dark  and 
the  lamps  were  not  lit,  and  I  attempted — I  knew  the  hole 
was  there  and  I  attempted  to  step  over  it,  and  I  could  not 
see  and  walked  into  it,  and  fell  on  my  knee  and  broke  my 
knee  cord." 

Miss  Slobig  testified  that  as  she  and  appellee  walked 
along  appellee  stumbled  and  fell  into  the  hole;  that  she 
(witness)  was  walking  along  and  not  noticing  anything  par- 
ticularly, and  the  first  thing  she  knew  appellee  fell.  There 
was  a  lamp  on  the  corner,  but  it  was  not  lighted.  On  the 
former  trial  this  witness  testified,  viz.:  "  As  we  got  to  this 
place  here,  Miss  Fitzgerald,  she  intended  to  step  over  it,  and 
in  place  of  that  she  fell  into  the  hole,  and  we  picked  her  up 
and  brought  her  home.  We  both  allowed  to  step  over  it 
(the  hole).  Appellee  tried  to  step  over  the  hole.  I  was 
with  her.  I  don't  know  that  she  (appellee)  remembered  it. 
She  tried  to  step  over  the  hole,  and  in  place  of  that  she  fell 
in — stepped  right  in." 

James  Stevenson,  appellee's  brother,  who  was  about  eleven 
years  of  age  at  the  time  of  the  accident,  and  was  walking 
ahead  of  her,  testified  that  appellee  fell  in  the  hole;  that  he, 
with  Miss  Slobig,  helped  her  home.  It  was  between  six 
and  seven  o'clock,  and  pretty  dark.  The  lamp  on  the  comer 
was  not  lighted;  that  he  happened  to  look  around  at  the 
time  she  fell. 

This  being  the  evidence  as  to  how  the  accident  occnrred, 
we  think  it  was  a  question  of  fact  for  the  jury  as  to  whether 
appellee  exercised  ordinary  care  to  avoid  injury.    It  can  not 
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be  said,  as  matter  of  law,  under  this  evidence,  she  did  not 
exercise  ordinary  care. 

In  City  of  Flora  v.  Naney,  136  111.  45,  the  court  says: 
^*  But  if  the  plaintiff  knew  that  the  sidewalk  was  out  of 
repair,  the  law  did  not  require  her  to  go  out  into  the  street 
and  pass  around  the  walk.  Although  a  person  goes  upon  a 
sidewalk,  knowing  it  to  be  out  of  repair,  recovery  may  be 
had  for  an  injury  received,  if  ordinary  and  reasonable  care 
has  been  used.  The  plaintiff's  knowledge  as  to  the  condi- 
tion of  the  sidewalk  is  one  of  the  circumstances  to  be  con- 
sidered by  the  jury  in  determining  whether  there  has  been 
the  exercise  of  ordinary  care." 

Also,  in  City  of  Sandwich  v,  Dolan,  141  HI.  430,  the  court 
says :  ^'  The  use  of  a  sidewalk  with  knowledge  of  its  dan- 
gerous condition  may  be  evidence  of  negligence,  but  it  is  not 
negligence  as  matter  of  law."  See  also  Village  of  Clayton 
V.  Brooks,  150  111.  97;  City  of  Springfield  v.  Bosenmeyer, 
52  IlL  App.  301;  Dundas  v.  City  of  Lansing,  42  N.  W.Eep. 
1011;  Owen  v.  City  of  Chicago,  10  111.  App.  466. 

The  evidence  is  undisputed  that  the  hole  had  been  in  the 
walk  for  several  months  prior  to  the  accident,  and  that  fact 
was  sufficient  to  charge  the  city  with  negligence,  and  the 
point  does  not  seem  to  have  been  contested  in  the  trial 
court. 

The  evidence  shows  that  appellee,  prior  to  the  injury,  had 
good  health;  that  although  she  was,  after  her  fall,  helped 
home  by  her  brother  and  friend,  her  knee  was  swollen  and 
red  and  gave  her  pain;  was  bathed  in  arnica  that  night;  the 
next  morning  the  pain  was  so  abated  that  she  went  to  school, 
walked  several  blocks  going  to  and  coming  from  school,  and 
climbed  two  flights  of  stairs  each  day  for  about  one  week, 
before  a  physician  was  consulted. 

The  physician  testified  that  when  he  first  saw  appellee 
'^  there  was  an  affection  within  the  joint,  that  is,  from  the 
chronic  inflammation  of  the  synovial  joint  of  the  knee. 
This  was  about  the  middle  of  November,  1893.  I  treated 
Miss  Fitzgerald  in  November,  1893,  for  an  affection  of  the 
knee;  for  a  chronic  synovitis,  chronic  inflammation  of  the 
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lining  of  the  knee  joint.  I  treated  her  a  long  time  (about 
two  or  three  months)  for  that  affection,  and  afterward  sent 
her  to  a  specialist,  Dr.  Andrews."  After  describing  his 
treatment,  he  says,  ^^  the  knee  was  very  much  enlarged  when 
I  sent  her  to  Dr.  Andrews,  in  worse  condition  than  it  was 
when  I  started  at  it."  Dr.  Andrews  testified  that  she  came 
to  him  in  February,  1894;  that  she  had  an  acute  inflamma- 
tion of  the  left  knee  joint;  describes  his  treatment,  and  says 
that  he  treated  her  regularly  until  the  middle  of  the  follow- 
ing summer — the  middle  of  July — and  intermittently  up  to 
the  time  of  trial;  that  she  got  better  slowly  for  about  six 
months,  and  then  she  didn't  improve  much;  that  the  limb 
or  knee  joint  remained  persistently  considerably  swollen, 
and  larger  than  its  fellow  in  the  neighborhood  of  an  inch; 
that  there  was  indication  of  softening  of  the  bone;  that  he 
should  look  for  a  recovery  perhaps  running  through  a  num- 
ber of  years,  and  when  the  recovery  is  complete,  then  that 
will  mean  that  she  has  a  very  stiff  knee  and  is  considerably 
lame;  that  there  is  a  probability  that  at  any  time  a  more 
acute  inflammation  may  be  ^^  started  up,"  and  she  might  get 
abscesses  through  complete  loss  of  function,  and  necessitate 
the  complete  amputation  or  removal  of  the  joint. 

Dr.  Hipp  says  the  inflammation  was  chronic,  but  be  may 
have  used  that  word  in  the  sense  that  it  was  inveterate  or 
slow  of  progress  (which  meanings  are  given  for  this  word 
both  by  Webster  and  the  Century),  instead  of  the  more 
commonly  accepted  meaning  that  it  was  of  long  standing. 
Dr.  Andrews  said  the  inflammation  was  acute  in  February^ 
1894.  However  this  may  be,  appellant  made  no  claim  in 
the  trial  court  that  any  inflammation  existed  prior  to  the  fall. 

The  course  of  treatment  given  by  Dr.  Andrews  was  dif- 
ferent from  that  given  by  the  physician  to  whom  she  first 
went,  and  it  is  argued  that  appellee  was  negligent  in  not  con- 
sulting a  physician  earlier  than  she  did,  and  also  that  the 
treatment  she  received  prior  to  going  to  Dr.  Andrews  was 
improper;  but  there  is  no  evidence  from  which  it  can  be  said 
that  she  was  negligent  in  not  consulting  a  physician  earlier 
than  she  did,  nor  that  the  treatment  by  the  first  physician 
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was  improper  under  the  conditions  as  they  then  appeared. 
It  is  a  well  known  and  generally  well  recognized  fact  that 
the  most  skillful  and  eminent  physicians  and  surgeons  advise 
and  do  give  the  most  varying  courses  of  treatment  for  ap- 
parently the  same  conditions.  If  there  was  a  mistake  made 
in  this  regard  (which  we  think  the  evidence  fails  to  estab- 
lish), we  are  of  opinion  that  appellee  used  ordinary  care  to 
heal  her  injuries,  and  we  think  it  was  a  question  for  the  jury 
to  say,  from  the  evidence,  whether  her  conduct  was  negli- 
gent in  not  calling  a  physician  earlier  and  whether  the  treat- 
ment  she  received  was  proper  or  improper,  and  whether  her 
subsequent  sufferings  were  attributable  reasonably  and 
naturally  as  the  result  of  her  fall,  or  from  any  alleged 
negligence  on  her  part  subsequently,  or  from  any  alleged 
improper  treatment  by  her  physician. 

Appellee  testifies  that  when  Dr.  Andrews  ceased  to  treat 
her  regularly,  in  July  following  the  accident,  she  went  to 
Glenwood  Springs,  Colorado,  for  treatment  at  the  baths, 
where  she  remained  until  November,  1895;  that  sometimes 
she  was  able  to  walk,  and  then  was  not;  that  she  used 
crutches  most  of  the  time  and  a  cane,  after  she  was  hurt, 
right  along;  that  there  was  pain  in  her  knee  all  the  time. 

Dr.  Hipp,  the  first  physician  who  treated  her,  says  so  far 
as  he  is  capable  of  judging,  the  enlargement  of  the  cartilages 
of  the  bone  and  knee  is  permanent. 

It  is  also  clainied  that  appellee  hurt  her  leg  again  after 
her  fall,  in  Rothschild's  store;  and  that  this  would  in  some 
degree  account  for  her  condition  at  the  time  of  the  trial;  but 
that  is  not  tenable.  That  injary  was  to  the  foot  or  ankle, 
and  the  evidence  fails  to  show  that  she  suffered  from  that 
in  any  way,  or  that  it  was  claimed  at  the  trial  that  her  con- 
dition was  in  any  way  attributable  to  that  hurt. 

We  can  not  say  from  all  the  evidence  that  the  verdict  is 
excessive,  and  the  judgment  is  affirmed. 
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Edward  Morris  r.  Nathan  C»  Taliaferro. 

1.  OoNTBACTSr--Q(fer»  Accepted  cmd  Acted  UpoTK-^ An  undertaking 
of  one  person  to  employ  another  for  one  year,  when  accepted  and  acted 
upon  by  the  employe  until  he  is  discharged,  possesses  the  mutuality 
essential  to  a  contract  and  is  binding  on  the  employer. 

2.  Interest— 0»  Written  Contracts  of  EniptoymenU—ln  a  suit  on  a 
written  contract  of  employment  the  court  hold^  that  if  there  has  been  a 
breach  of  the  contract  and  money  is  due  by  reason  thereof  to  tiie  em- 
ploye, then  he  is  entitled  to  interest. 

S.  Varianoes— ST/iotiid  he  CcUled  to  the  Attention  of  the  Trial  Court. 
— An  alleged  variance  which  was  not  called  to  the  attention  of  the  trial 
court  at  any  time,  can  not  be.insisted  on  in  this  court. 

Assnmpsit,  on  a  contract  of  employment  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Affirmed  if 
remittitur  be  entered,  otherwise  reversed  and  remanded.  Opinion  filed 
March  24, 1898. 

A.  BiNSWANGBR,  attomey  for  appellant. 

Addison,  in  bis  work  on  Contracts^  lays  it  down  as  a  rale 
of  law  that  all  contracts  founded  on  mutual  promises 
between  persons  of  full  age  must  be  obligatory  on  both 
parties,  so  that  each  may  have  an  action.  If  only  one  is 
bound  there  is  no  consideration  for  the  promise  of  another, 
and  such  promise  consequently  is  a  mere  nudum  pactum. 
Morgan's  Ed.,  Yol.  1,  34,  Sec.  18;  Parsons  on  Contracts, 
VoL  1,  Sees.  9  and  448. 

Mutuality  of  obligation  is  the  very  essence  of  all  contracts 
founded  upon  mutual  promises.  There  must  be  an  absolute 
mutuality  of  engagement  in  a  contract.  1  Parsons  on  Con- 
tracts, star  page  448;  Chitty  on  Contracts  15,  Bishop  on 
Contracts,  Sec.  78,  32;  Wharton  on  Contracts,  5. 

One  promise  may  be  a  good  consideration  for  another 
promise,  but  not  unless  there  is  an  absolute  mutuality  of 
engagement,  so  that  each  party  has  the  right  at  once  to 
hold  the  other  to  a  positive  agreement.  1  Parsons  on  Con- 
tracts (3d  Ed.)  374;  McKinley  v.  Watkins,  13  lU.  140. 
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And  unless  each  party  to  a  contract  has  the  right  of 
action  as  against  the  other  for  a  breach  thereof,  this  essential 
element  is  lacking  and  the  contract  is  void.  The  rights  and 
remedies  under  such  a  contract  must  be  reciprocal  or  it 
fails.  This  is  the  true  test  in  determining  the  validity  of 
contracts  of  this  kind. 

A  case  involving  this  principle  was  recently  decided  in 
the  Fe<leral  court  of  this  district.  In  that  case  a  contract 
to  sell  and  deliver  10,000  barrels  of  oil  at  a  stipulated  price 
in  such  quantities  per  week  as  the  buyer  may  desire,  to  be 
paid  for  as  delivered,  which  contained  no  agreement  on  the 
part  of  the  buj'^er  to  purchase  any  particular  quantity  of  oil, 
was  held  not  to  be  binding  for  want  of  mutuality.  Ameri- 
can Cotton  Oil  Co.  v.  Kirk,  68  Fed.  Eep.  791. 

At  common  law  interest  was  not  recoverable  in  any  case, 
and  in  this  State  its  recovery  depends  entirely  upon  th& 
statute.  Sammis  v.  Clark,  13  111.  544;  Illinois  C.  H.  E.  Co. 
V.  Cobb,  Blaisdell  &  Co.,  72  111.  148;  City  of  Pekin  v.  Rey- 
nolds, 31  111.  529;  Madison  County  v.  Bartlett,  1  Scam.  67; 
City  of  Chicago  v.  AUcock,  86  111.  384. 

Ever  since  the  case  of  Sammis  v.  Clark,  13  111.  544,  it  has 
been  held  in  this  State  that  at  common  law  interest  could  be 
recovered  in  no  case  except  where  there  was  an  express 
agreement  to  pay  it,  and  that  in  this  State  the  recovery  of 
interest  depends  entirely  upon  the  statute,  and  the  provision 
in  the  statute  making  certain  indebtedness  interest-bearing 
excludes  all  other  debts  not  mentioned.  Aldrich  v.  Dunham, 
16  111.  403. 

It  will  be  remembered  that  plaintiff  did  not  sue  on  a  con- 
tract for  an  amount  due  thereunder,  but  for  damages  for 
breach  of  contract.  In  such  instance,  the  damages  from  the 
very  nature  of  the  case  must  be  unliquidated,  and  it  has 
been  repeatedly  held  that  interest  is  not  allowable  on 
unliquidated  accounts  for  work,  labor  and  services,  Murray 
V.  Ware's  Adm'r,  1  Bibb  (Ky.),  325;  Doyle's  Adm'rs  v.  St. 
James  Church,  7  Wend.  (N.  Y.)  178;  Pursell  v.  Fry,  19  Hun 
(N.  Y.),  595. 

Such  was  held  to  be  the  law  in  this  State  as  far  back  as 
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Backmaster  v.  Grundy,  3  Gil.  626.  In  that  case  it  was 
expressly  held  that  interest  is  not  allowable  in  cases  of 
unliquidated  damages  arising  ex  oatUractUy  and  this  doctrine 
has  not  since  been  departed  from. 

The  case  at  bar  being  on  a  breach  of  a  contract  the  dam- 
ages must  of  necessity  be  unliquidated  until  ascertained  by 
the  finding  of  a  jury.  At  the  time  of  Taliaferro's  discharge 
there  was  no  balance  due  or  owing  to  him.  He  was  paid  up 
to  the  time  of  tennination  of  the  contract,  hence  it  could 
not  be  claimed  that  there  was  any  interest  owing  or  money 
due  on  the  settlement  of  accounts.  There  is  but  one  clause 
of  the  statute  under  which  the  appellee  could  make  any  pre- 
tense  that  interest  should  be  allowed,  viz.,  money  withheld 
by  an  unreasonable  and  vexatious  delay  of  payment.  The 
evidence  shows  neither.  In  such  a  case  the  delav  must  be 
both  unreasonable  and  vexatious.  Devine  v.  Edwards,  101 
111.  138;  Sam  mis  v.  Clark,  13  111.  544. 

It  is  the  well  settled  law  of  this  State  that  the  mere  fact 
of  appearing  and  defending  the  suit  is  not  sufficient  under 
the  construction  given  the  statute  to  authorize  the  recovery 
of  interest.  It  can  not  be  construed  into  unreasonable  and 
vexatious  delay  of  payment  without  impairing  the  right 
,  itself.  Hitt  V.  Allen,  13  111.  692;  Clement  v.  McConnell,  14 
111.  154;  Aldrich  v.  Dunham,  16  111.  403;  West  Chicago 
Alcohol  Works  v.  Sheer,  104  IlL  586. 

BuBENs  &  Morr,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellant  to  recover  damages  for  a  breach, 
by  the  discharge  of  appellee  from  appellant's  service  and 
employment  on  August  7,  1888,  without  any  just  or  reason- 
able cause,  of  the  following  agreement : 

"  Agreement  made  this  16th  da}^  of  January,  1 888,  between 
Edward  Morris  and  Nathan  C.  Taliaferro. 

The  said  Edward  Morris  agrees  to  employ  the  said  Nathan 
C.  Taliaferro  for  one  year  from  January  25,  1888,  at  the 
rate  of  $1,800  per  year. 
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The  said  Nathan  C.  Taliaferro  agrees  to  devote  all  the 
time  necessary  to  the  prosecution  of  the  business  and  his 
best  efforts  in  promoting  the  interests  and  welfare  of  said 
Edward  Morris  in  any  capacity  to  which  he  may  be  assigned. 
This  agreement  terminates  January  24,  1889. 

Edward  Morris." 

On  a  trial  before  the  Circuit  Court  and  a  jury,  appellee 
recovered  a  verdict  and  judgment  for  $805.61,  from  which 
this  appeal  is  taken. 

It  is  claimed,  first,  the  contract  is  void  for  want  of  mutu- 
ality; second,  the  court  erred  in  allowing  interest;  third,  that 
there  is  a  variance  between  the  declaration  and  the  evidence; 
and  fourth,  that  the  verdict  is  contrary  to  the  law  and  evi- 
dence. 

The  contract  was  in  duplicate,  one  signed  by  appellant, 
which  was  retained  by  appellee,  and  one  signed  by  appellee, 
which  was  given  to  appellant. 

Appellee  commenced  work  according  to  the  contract,  and 
continued  until  August  7,  1888,  when  he  was  discharged  by 
appellant,  and  thereafter  was  refused  the  right  to  work, 
and  appellant  refused  to  pay  appellee  on  demand,  made  at 
the  expiration  of  the  contract,  for  the  time  after  his  dis- 
charge. After  his  discharge  appellee  got  other  work  and 
earned  some  money,  which,  deducted  from  the  amount 
which  would  have  been  due  him  accoi*ding  to  the  contract, 
had  he  been  allowed  to  finish  it,  left  a  balance  due  appellee 
under  the  contract  January  24,  1889,  on  account  of  his  sal- 
ary, of  $542.50.  The  excess  of  the  verdict  over  this  amount 
of  $263.11,  is  for  interest. 

The  undertaking  of  Morris  to  employ  appellee  for  one 
year  from  January  25,  1888,  and  that  such  emploj'ment 
should  terminate  January  24, 1889,  when  accepted  and  acted 
upon  by  appellee,  as  it  wfts  by  working  until  he  was  dis- 
charged, made  the  contract  mutual,  and  binding  on  appellee. 
Mahon  v.  Daly,  70  111.  653;  Dana  v.  Short,  81  111.  468; 
Short  V.  Kieffer,  142  111.  258. 

We  think  these  cases  are  decisive  of  this  point,  and  that 
the  case  of  Orr  v.  Ward,  73  111.  318,  cited  by  appellant,  does 
not  necessarily  conflict  with  them.    In  that  case  the  court 
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says  the  breach  of  the  contract  alleged  was  not  proven,  and 
that  was  sufficient  to  bar  a  recovery.  What  the  court  said 
as  to  the  contract  not  binding  the  parties,  was  not  necessary 
to  a  decision  of  the  case.  In  any  event  the  later  decision 
in  the  Dana  case,  sv^Uy  controls,  and  we  deem  it  unneces- 
sary to  consider  the  cases  cited  from  other  States. 

If  there  was  a  breach  of  the  contract  and  monev  doe  by 
reason  thereof  to  appellee,  then  he  was  entitled  to  interest, 
and  it  was  properly  allowed.  Murray  v.  Doud  &  Co.,  167 
111.  368,  and  cases  cited. 

Moreover  there  was  evidence  which  justified  the  jury  in 
finding  there  was  an  unreasonable  and  vexatious  delay  of 
payment,  which  would  justify  the  allov^ance  of  interest 
under  the  statute.  County  of  Franklin  v.  Layman,  145  HI. 
138. 

That  there  was  a  variance  between  the  declaration  and 
proof,  we  think  can  not  be  maintained.  The  gist  of  the 
action  and  the  allegation  of  the  declaration  is,  that  appellee 
was  wrongfully  discharged,  that  there  was  a  breach  of  the 
contract  because  of  such  discharge,  and  he  claimed  damages, 
and  not  wages  as  such,  for  the  breach  of  the  contract.  The 
allegation  of  the  declaration  that  there  is  due  appellee  under 
the  contract  $542.50,  may  be  rejected  as  surplusage.  The 
balance  due  him  for  wages,  after  deducting  what  he  might, 
with  reasonable  diligence,  have  earned,  together  with  inter- 
est, make  up  appellee's  damages.  The  contract  was  proven; 
also  the  wrongful  discharge;  what  appellee  had  been  paid, 
and  his  i^adiness  and  ability  to  work;  and  what  he  earned 
after  his  discharge.  That  made  a  prima  fade  case  under 
the  declaration,  and  entitled  appellee  to  a  recovery.  School 
Directors  v.  Crews,  23  111.  App.  367;  Fuller  v.  Little,  61 
111.  21. 

Also  the  alleged  variance  does  not  appear  to  have  been 
called  to  the  attention  of  the  trial  court  at  any  time,  and 
can  not  be  insisted  on  in  this  court  for  the  first  time. 
McOormick  H.  M.  Co.  v.  Sendzikowski,  72  111.  App.  402, 
and  cases  cited. 

Under  the  fourth  point,  that  the  verdict  is  contrary  to 
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the  law  and  the  evidence,  it  is  urged  that  the  proof  shows 
by  a  preponderance  that  appellee  was  discharged  for  good 
caose;  that  he  was  incompetent,  careless,  negligent  and 
indifferent  in  the  management  of  appellant's  business. 

As  to  this,  it  appears  there  was  a  conflict  in  the  evidence, 
and  from  a  careful  examination  of  the  proofs,  we  can  not 
say  that  appellant's  contention  is  supported  by  them.  In 
this  regard  the  burden  of  proof  was  on  appellant,  and  ho 
has  failed  to  establish,  by  a  preponderance  of  the  evidence, 
that  there  was  legal  cause  for  appellee's  discharge.  At 
least  it  does  not  appear  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence  on  this  point. 

Appellant's  contention  that  the  court  erred  in  sustaining 
objections  to  certain  questions  asked  appellee  on  cross-exam- 
ination, as  to  what  statements  or  representations  he  made 
to  appellee  at  the  time  he  was  employed,  as  to  his  ability 
and  capacity  to  run  a  meat  market,  and  as  to  what  wages 
he  received  prior  to  his  employment  by  appellant,  is  not 
tenable  for  two  reasons :  First,  because  it  was  not  cross- 
examination;  and  second,  no  offer  was  made  by  counsel  as  to 
what  he  expected  to  prove  by  the  witness  in  these  respects; 
and  neither  the  trial  court  nor  this  court  can  tell  whether 
the  answers  of  the  witness  would  have  been  at  all  material 
or  not.  Howard  v.  Tedford,  70  111.  App.  660;  Berkowsky 
V.  Cahill,  72  III  App.  101. 

Appellee  concedes  that  the  verdict  was  wrong,  as  to  the 
amount  of  interest  allowed,  by  $14.33,  and  offers  to  remit 
it,  whereas  appellant  claims  that  in  any  event  it  was  too 
large  by  $38.  Neither  is  right.  Appellee  was  entitled  to 
interest  at  six  per  cent  from  January  24,  1889,  to  July  1, 
1891,  and  from  that  date  at  five  per  cent  to  the  time  of  trial 
(Firemen's,  etc.,  Co.  v.  Western  Refrigerating  Co.,  162  111. 
322),  which  would  be  $233.11,  thus  making  the  interest 
allowed  too  much  by  $30. 

If  this  amount  is  remitted  within  ten  days,  the  judgment 
will  be  affirmed  for  $775.61,  each  party  to  pay  his  own  costs 
in  this  court;  otherwise  the  judgment  will  be  reversed  and 
the  cause  remanded. 
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1.  Judgments— WTien  Tliey  Must  he  Against  all  the  Defendants  or 
None,— 'The  rule  is  inflexiblo  that  in  an  action  on  a  contract  against  two 
or  more,  where  all  are  served  with  process,  judgment  must  go  against 
all  or  none,  for  as  a  contract  is  indivisible,  so  is  the  judgment  thereon. 

2.  AppeaI£  and  Errors— il  Party  May  Have  a  Judgment  in  His  Ovon 
Favor  Reversed, — A  party  may  prosecute  a  writ  of  error  to  reyerse  a 
judgment  in  his  own  favor. 

8.  Same— ^  Judgment  Can  Not  he  Reversed  as  to  One  of  Two  Joint 
Defendants  and  Remain  Oood  as  to  the  Other, — In  a  suit  on  an  alleged 
joint  liability  against  two  defendants,  judgment  was  rendered  in  favor 
of  one  of  the  defendants,  on  the  verdict  of  a  jury,  and  against  the  other 
by  default.  Held,  on  appeal  by  plaintiff,  that  the  judgment  must  be 
vacated  as  to  the  defaulted  defendant;  that  being  erroneous  as  to  one  it 
was  erroneous  as  to  both  of  ,the  defendimte,  and  that  it  could  not  be 
reversed  as  to  one  party  and  remain  good  as  to  the  other. 

4.  New  Trials— In  Favor  of  the  Party  Responsible  for  the  Error 
Complained  of, — A  party  should  not  be  allowed  a  new  trial  on  account 
of  error  committed  at  his  own  instance,  and  which  the  trial  court  has 
been  given  no  opportimity  to  correct,  unless  some  substantial  reason 
therefor  appears. 

6.  Appellate  Court  PRAcrncE—Dtrecfion*  to  Trial  Court  to  Enter 
Judgment, — Where  no  error  had  intervened  up  to  and  including  the 
ovemUing  of  an  appellant's  motion  for  a  new  trial  the  proper  practice  is 
to  reverse  a  judgment  improperly  rendered  and  to  remand^the  cause 
with  instructions  to  enter  the  proper  judgment. 

Assumpsit,  on  the  common  counts.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court,  at  the  October  term,  1897.  Reversed  and 
remanded  with  directions.    Opinion  filed  April  8,  1898. 

TJllmann  &  Hacker,  attorneys  for  plaintiff  in  error. 

HoYNE,  FoLLANSBEB  &  O'CoNNOB,  attomeys  for  defendant 
in  error  Edward  J.  Madden. 

Mb.  Justiob  Fbebmak  deliyebed  the  oprnioN  of  the 

COUBT. 

This  was  an  action  on  the  common  counts  charging  the 
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defendants  with  joint  liability.  Summons  was  served  upon 
the  defendant  Madden,  April  3d,  and  upon  Hanlon  April 
12, 1 894.  The  latter  not  appearing,  he  was  duly  defaulted. 
The  defendant  Madden  appeared,  and  in  addition  to  the 
general  issue  and  mil  tiel  corporation,  filed  a  plea  denying: 
joint  liability.  Issue  was  joined  upon  these  pleas,  and  upon 
the  second  trial  a  jury  found  the  issues  for  the  defendant 
Madden.  A  motion  for  a  new  trial  was  overruled,-  and 
judgment  for  costs  entered  against  appellant.  The  same 
date,  on  appellant's  motion,  an  order  defaulting  defendant 
Hanlon  was  again  entered  of  record,  and  damages  assessed 
against  him  for  the  full  amount  of  the  appellant's  claim. 

Appellant  now  sues  out  a  writ  of  error  upon  this  record, 
and  asks  a  new  trial  upon  the  ground  that  the  action  hav- 
ing been  brought  upon  an  alleged  joint  contract,  judgment 
should  have  been  entered  against  both  of  the  defendants  or 
against  neither.  In  other  words,  appellant's  counsel  having 
been  defeated  in  the  eflFort  to  hold  Madden  jointly  liable 
with  Hanlon  upon  a  trial  of  the  merits,  and  not  pretending 
that  there  was  error  in  that  part  of  the  record,  seek  to 
obtain  a  new  trial  of  those  issues,  because,  as  they  allege, 
error  was  committed  by  the  court  below  in  entering  judg- 
ment in  their  favor,  upon  their  motion  against  the  co- 
defendant  Hanlon,  who  made  no  defense. 

The  attention  of  the  court  below  has  never  been  called  to 
the  error  into  which  it  was  led  by  appellant's  counsel,  and 
no  opportunity  given  it  to  make  the  proper  correction. 
The  judgment  in  favor  of  Madden  correctly  followed  the 
verdict  of  the  jury,  upon  the  overruling  of  appellant's 
motion  for  a  new  trial.  The  error  committed  was  that  the 
judgment  was  not  in  favor  of  both  defendants,  and  that  the 
court  heard  evidence  and  assessed  damages  against  Hanlon, 
who  made  no  defense,  upon  an  alleged  joint  liability,  which 
a  jury  had  found  and  the  court  had  adjudged  not  to  exist. 
This  error  the  parties  are  entitled  to  have  corrected.  The 
judgment  must  be  vacated  as  to  Hanlon,  and  being  erro- 
neous as  to  one,  it  is  erroneous  as  to  both  of  the  defendants. 
It  can  not  be  reversed  as  to  one  party  and  remain  good  as 
to  the  other.    Clatlia  v.  Dunne,  129  111.  241. 
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"The  rule  is  inflexible  that  in  actions  on  contract  against 
two  or  more,  where  all  are  served  with  process,  judgment 
mast  go  against  all  or  none,  for,  as  a  contract  is  indivisible, 
so  is  the  judgment  thereon."    Faulk  v.  Kellums,  54  111.  188. 

And  a  party  may  reverse  a  judgment  in  his  own  favor. 
Thayer,  Aldrich  &  Co.  v.  Finley,  36  111.  262;  Kingsland  v. 
Koeppe,  137  111.  344. 

Appellant,  however,  should  not  be  allowed  a  new  trial 
in  consequence  of  error  committed  at  its  own  instance 
(GJennon  v.  Britton,  155  111.  239,  and  case  there  cited),  and 
which  the  trial  court  has  been  given  no  opportunity  to  cor- 
rect, unless  some  substantial  reason  therefor  appears.  No 
such  reason  is  shown  by  this  record.  No  error  had  inter- 
vened up  to  and  including  the  overruling  of  appellant's 
motion  for  a  new  trial,  and  there  is  no  occasion  for  a  v^mire 
de  novo.  The  proper  practice,  therefore,  is  to  reverse  the 
judgments  improperly  rendered,  and  to  remand  the  cause 
with  instructions  to  enter  the  proper  judgment.  Meyer  v. 
Village  of  Teutopolis,  131  111.  652;  McNulta  v.  Ensch,  184 
111.  46. 

The  judgments  of  the  Circuit  Court  are  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  enter 
judgment  upon  the  verdict  of  the  jury  in  favor  of  both 
defendants,  uniless  appellant  shall  elect  to  dismiss  as  to 
defendant  Hanlon.  In  that  case,  judgment  will  be  entered 
in  favor  of  the  remaining  defendant.  The  costs  of  the 
appeal  in  this  court  will  be  taxed  against  appellant. 

Reversed  and  remanded  with  directions. 


Isabella  Sanderson  v.  Frank  D.  Bead. 

1.  l5TEREST~0nZy  AUovxMe  by  Statute. — At  common  law  interest 
was  not  allowed.  It  can  only  be  recovered  where  it  is  aathorized  by 
the  statute. 

2.  Same— -itfay  he  Allowed  on  Damages  for  Failure  to  Convey  Lomd, 
— A  person  who  contracts  to  convey  land  at  a  particular  time  and  fails 
to  do  so  becomes  liable  then  and  there  to  pay  the  valae  of  the  land  as 
damages,  and  may  be  charged  with  interest  thereon  in  a  proper  case. 
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8.  Samb— On  Unliquidated  Demands— When  the  Rule  Does  Not 
Apply,— The  rule  that  interest  is  not  allowable  on  unliquidated  demands 
does  not  apply  where  the  damages  are  ascertainable  by  simple  computa- 
tion or  by  reference  to  generally  recognized  standards,  such  as  market 
prices. 

4.  Same — Wfien  Unreaaonabie  and  Vexatious  Delay  is  Not  a  QueS" 
t  ion  for  the  Jury, — While  it  is  generally  a  question  for  the  jury  whether 
there  has  been  an  unreasonable  and  vexatious  delay  of  payment  where 
there  is  conflicting  evidence,  yet  where  facts  creating  a  liability  to  pay 
nt  a  specified  time  are  not  denied,  and  no  evidence  is  offered  to  show 
Kround  for  refusal,  there  is  no  controversy  on  this  point  for  the  jury  to 
consider. 

Assampsit,  for  the  breach  of  a  contract  to  convey  real  estate.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball, 
Jadge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1807.    Affirmed.    Opinion  filed  April  8, 189a 

BuRKB  Draper,  attorney  for  appellant 
J.  F.  Hess,  attorney  for  appellee. 

Mr.  Justice  Fbeemax  deliybred  the  opinion  of  the 
Court. 

This  was  an  action  on  a  written  contract,  wherein  the 
appellant  agreed  to  convey  to  appellee  certain  real  estate 
therein  described,  in  consideration  of  payments  to  be  made 
therefor  to  the  appellant,  at  the  times  and  at  a  place  speci- 
fied. 

It  is  not  seriously  contended  that  the  payments  were  not 
made  in  accordance  with  the  agreement.  Bat  i^ppellant 
refused  to  make  the  conveyance,  alleging  that  the  agent  to 
whom  the  payments  were  to  be  made  had  not  turned  over 
to  her  the  money  received  from  appellee.  The  latter  testi- 
fies thd>t  at  the  time  he  paid  the  money  he  did  not  know 
there  was  any  difficulty  between  appellant  and  the  agent, 
and  his  testimony  in  this  respect  is  not  contradicted. 

Appellant  urges  that  the  plaintiff  failed  to  make  k prima 
fade  showing  of  payment  under  the  contract,  and  that 
therefore  the  trial  court  erred  in  refusing  to  instruct  the 
jary  to  find  for  the  defendant.    Objections  were  made  by 
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appellant's  counsel  to  the  introduction  of  the  contract,  and 
to  certain  tax  receipts  which  were  admitted  in  evidence.  It 
is  sufficient  to  say  that  we  have  considered  these  objections, 
and  do  not  regard  them  as  well  taken.  There  is  testimony 
tending  to  prove  the  execution  of  the  contract  by  appel- 
lant, and  no  denial  is  attempted.  This  is  true  also  as  to  the 
evidence  tending  to  prove  the  payments  required  by  the 
terms  of  the  contract.  We  regard  the  evidence  as  abun- 
dantly sufficient  to  make  out  a  prima  facie  case,  and  there 
is  no  error  in  the  court's  refusal  to  give  the  instruction 
as  requested. 

The  court  below  instructed  the  jury  that  the  plaintiflp  **  is 
entitled  to  recover  from  the  defendant  herein  as  his  dam- 
ages the  value  of  said  real  estate  at  the  date  when  demand 
was  made  for  the  same,  as  shown  by  the  evidence  herein, 
which  was  on  June  1,  1895,  with  interest  from  that  date  at 
the  rate  of  five  per  cent  per  annum."  The  only  objection 
made  to  this  instruction  is,  that  it  was  error  to  instruct  the 
jury  that  the  plaintiff  was  entitled  to  interest,  and  that  the 
verdict  and  judgment  are  therefore  excessive.  The  verdict 
of  the  jury  allowed  appellee  the  value  of  the  land,  and 
interest  thereon  from  the  date  specified. 

At  the  common  law  interest  was  not  allowed.  It  can 
only  be  recovered  where  it  is  authorized  by  the  statute. 
Illinois  C.  R.  R.  Co.  v.  Cobb,  Blaisdell  &  Co.,  72  HI.  US. 

The  statute  provides  that  interest  shall  be  allowed  ^<  on 
money  withheld  by  an  unreasonable  and  vexatious  delay  of 
payment."    Rev.  Stat.,  Chap.  74,  Sec.  2.  ' 

That  it  was  the  duty  of  the  appellant  to  convey  to  the 
appellee  the  land  described  in  the  contract  in  accordance 
with  that  agreement,  at  the  time  the  demand  was  made,  is 
sufficiently  established  by  the  evidence.  Failing  to  do  this, 
appellant  became  liable  then  and  there  to  pay  the  value  of 
the  land  as  damages.  The  jury  found  the  value,  as  appears 
from  the  verdict,  in  accordance  with  the  testimony  of  wit- 
nesses called  in  behalf  of  appellee,  and  we  can  not  say  they 
were  not  warranted  in  so  doing  by  the  evidence. 

In  Sutherland  on  Damages,  Yol.  1,  p.  173,  it  is  said :  ^^  The 
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ralae  of  property  constitutes  the  measure  or  an  element  of 
damages  in  a  great  variety  of  cases,  both  of  tort  and  con- 
tract. ''^  *  ''^  In  both  cases  the  value  is  the  legal  and 
fixed  measure  of  damages,  and  not  discretionary  with  the 
jury.  It  is  so  between  vendor  and  vendee,  and  on  the  fail- 
ure of  either  to  fulfill  a  contract  of  sale  and  purchase.  ''^  * 
And  a  party  who  is  entitled  to  recover,  and  must  accept  the 
value  of  property  in  place  of  the  property  itself,  should 
always  be  allowed  interest  on  that  value  from  the  date  at 
which  the  value  was  fixed." 

Here  was  a  contract  capable  of  specific  performance.  Its 
terms  and  conditions  had  been  substantially  complied  with 
by  appellee,  who  had  paid  for  the  land  the  price  agreed  upon. 
Nothing  remained  to  be  done  by  appellant  except  to  com- 
ply with  her  part  of  the  contract  and  make  conveyance  of 
the  land.  She  refused  to  so  convey,  and  has  made  no  offer 
to  return  the  purchase  price  which  she  has  received.  She 
has  retained  both  the  land  and  the  consideration  therefor. 
Her  difficulties,  if  any,  with  her  agent,  could  not  relieve  her 
from  the  obligation  of  her  contract  with  appellee. 

In  Sutherland  on  Damages,  above  cited,  it  'is  said  (Tol. 
1,p.  610):  ^'Itis  a  general  principle  that  interest  is  not 
allowed  on  unliquidated  damages  or  demands.  *  *  *  But 
demands  based  upon  market  values,  susceptible  of  easy 
proof,  though  unliquidated  until  the  particular  subject  of 
the  demand  has  been  made  definite  and  certain  by  agree- 
ment or  proof,  are  not  so  uncertain  that  no  default  can  be 
predicated  of  any  delay  in  making  payment.  A  demand  is 
unliquidated  if  one  party  alone  can  not  make  it  certain — 
when  it  can  not  be  made  certain  b}"^  mere  calculation;  but 
the  allowance  of  interest  as  damages  is  not  dependent  on 
this  rigid  test." 

In  this  State  ^^  interest  is  not  allowable  on  unliquidated 
demands  in  any  case  where  the  amount  of  damages  is  not 
ascertainable  by  simple  computation  or  by  reference  to 
generally  recognized  standards,  such  as  market  prices.'^ 
Harvey  v.  Hamilton,  54  111.  App.  512. 
Interest  as  damages  was  properly  allowed  under  the 

VobliXXTU 


j 


194  Appellate  Courts  of  Illinois. 

Vol.  75.]  Eraser  &  Chakners  v.  Collier. 

statute.  While  it  is  ordinarily  a  question  for  the  jury 
whether  there  has  been  an  unreasonable  and  vexatious  delav 
of  payment,  where  there  is  conflicting  evidence,  yet  where 
facts  creating  liability  to  pay  at  a  specific  time  were  not 
denied,  and  no  evidence  was  offered  tending  to  show  ground 
for  refusal,  there  was  no  controversy  on  this  point  for  the 
jury  to  consider.  The  doctrine  is  established  in  this  State 
that  "  where  property  has  been  wrongfully  taken  or  con- 
verted into  money,  and  an  action  of  trespass  or  trover  n^ay 
be  maintained,  interest  may  properly  be  recovered.*'  Illi- 
nois C.  R.  R  Co.  V.  Cobb,  Blaidsell  &  Co.,  73  111.  148. 

No  distinction  is  perceived  where  money  due  at  a  specific 
time  has  been  wrongfully  withheld. 

The  judgment  is  affirmed. 


Eraser  &  Chalmers  (a  Corporation)  v.  Edward  Collier. 

I .  Master  akd  Skbvant— ^4  Master  is  Liable  for  the  Negligent  Bxer- 
else  of  his  Power  by  a  Superintendent. — Where  an  accident  results  from 
a  negligent  and  unskillful  exercise  of  tbe]^werof  asaperintaidentover 
men  under  his  charge  the  master  will  be  liable. 

Trespass  om  the  Gase^  for  personal  injuries.  Appeal  from  the  Sape- 
rior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  jiresid- 
ing.  Heard  in  the  Branch  Appellate  Court  at  the  October  teroi,  1807. 
Affirmed.     Opinion  filed  April  8, 18Q& 

Statement  of  the  Cask. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  suffered  by  appellee  while  in  the  employ 
of  appellant,  in  November,  1894. 

Appellee  was  employed  as  a  laboring  man,  shoveling,  car- 
rying pig  iron,  picking  up  'scraps,  nMoading>8and,  coke  and 
coal,  and  in  general  work  about  the  yard.  At  the  time  of 
the  accident  he  was  engaged  with  others  in  sinking  a  large 
tank  beside  the  power  house,  under  direction  of  a  foreman. 
The  tank  was  made  of  boiler  iron,  was  about  six  feet  in  diam- 
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eter,  and  was ''  supposed  to  be  sixteen  feet  deep."    The  wbrk 
had  progressed  so  far  that  the  tank  had  been  sunk  about 
eight  feet,  leaving  about  eight  feet  of  its  exterior  surface 
above  ground.    Meeting  some  obstruction  it  was  ^^  canted  " 
to  one  side,  and  it  became  necessary  to  lift  and  move  it 
somewhat  to  avoid  the  obstruction.    For  this  purpose  an 
apparatus  was  erected  under  the  direction  of  the  foreman. 
A  timber  was  made  fast  to  the  roof  by  putting  one  end  of 
it  through  a  skylight  and  the  other  end  projected  "  eight 
or  ten  or  possibly  twelve  feet  out  in  the  yard."  The  timber 
or  beam  referred  to  is  variously  described  as  having  been 
either  8x8,  10x10  or  12x12  in  dimensions,  and  is  stated  by 
appellee  to  have  been  a  piece  of  old  derrick  timber.  Appel- 
lee, in  connection  with  two  other  men,  put  the  timber  in 
phice,  and  the  end  projected  over  the  tank.    Two  tackles 
were  rigged  to  this  beam  overhead;  one  a  large  chain  tackle 
and  the  other  a  smaller  one,  with  the  intention  of  using 
them  to  "  pick  the  tank  up  and  crowd  it  slightly  toward  the 
wall."    While  this  work  was  being  done  the  general  super- 
intendent  returned.    The  foreman    went  up  the  ladder, 
looked  at  the  tackle,  and  addressing  the  superintendent 
said :    ^'  If  you  think  this  is  not  strong  enough  to  raise  the 
tank  I  will  put  some  braces  under  the  end  to  strengthen  it; '' 
to  which  the  reply  of  the  superintendent  was,  in  substance, 
that  it  was  ^*  plenty  strong  enough  to  raise  that  tank.  It  only 
weighs  so  much.     You  go  and  tend  to  your  business  and  I 
will  tend  to  this."    With  that  the.  foreman  went  into  the 
foundry  and  the  general  superintendent  said  to  the  three 
men,  one  of  whom  was  appellee :    '^  Oo  up  and  put  a  plank 
across  the  tank  to  stand  on,  and  give  a  pull  on  the  rope  to 
see  what  we  can  do."    The  three  men  did  so,  and,  as  appel- 
lee states,  after  giving  "  about  three  pulls  on  the  rope," 
^vhile  standing  on  the  plank  laid  across  the  tank,  the  timber 
or  beam  to  which  the  tackle  was  fastened  broke  off  close 
against  the  power  house,  causing  the  blocks  and  chain  tackle 
to  fall  upon  the  plank  on  which  the  three  men  were  stand- 
ing, breaking  it  in  two,  and  throwing  the  men  to  the  bot- 
tom, a  distance  of  about  sixteen  feet.    Appellee  was  struck 
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by  some  part  of  the  apparatus,  which,  according  to  his  own 
testimony,  ^'  caaght  him  in  the  head,"  cutting  it,  injuring 
his  eye,  and,  as  he  says,  hurting  both  his  back  and  his  knee. 
There  was  about  four  feet  of  mud  and  water  in  the  bottom 
which  the  foreman  describes  as  soft  slush  and  mud. 

Ko  evidence  was  offered  by  appellant  as  to  the  cause  of 
the  accident,  and  the  general  superintendent  of  appellant 
was  not  called  as  a  witness. 

The  jury  awarded  appellee  $1,000,  and  judgment  was 
entered  accordingly. 

Walker  &  Eddt,  attorneys  for  appellant. 

Edwabd  R.  Woodlb,  attorney  for  appellee. 

Mb.  Justiob  Fbbbmak,  aftbb  making  the  aboys  state- 
ment, DELIVEBED  THE  OPINION  OF  THE  CoUBT. 

Appellant  seeks  to  reverse  this  judgment,  upon  the 
ground,  first,  that  appellee  assumed  the  risk;  and,  second, 
that  the  judgment  is  excessive. 

The  evidence  does  not  warrant  a  reversal  upon  the 
ground  that  appellee  voluntarily  incurred  a  known  danger. 
He  was  employed  as  an  ordinary  laborer  about  the  yard& 
There  is  no  evidence  that  he  ever  had  any  experience  which 
would  enable  him  to  form  any  opinion  as  to  the  weight  of 
the  tank  to  be  lifted,  the  resistance  it  would  encounter  by 
reason  of  being  sunk  in  the  soil  and  from  the  pressure  of 
the  earth  caved  in  about  it,  or  whether  the  beam  was 
strong  enough  to  support  the  weight.  The  attention  of  the 
superintendent  was  called  to  the  beam  in  the  presence  of 
appellee,  not  by  a  suggestion  that  it  was  dangerous,  but  by 
an  offer  on  the  part  of  the  foreman  to  strengthen  it,  if  he, 
the  superintendent,  thought  it  necessary  to  do  so.  The 
superintendent  replied,  with  some  impatience,  that  it  was 
strong  enough,  and  then  ordered  the  men,  inchiding  appellee, 
to  put  a  plank  across  the  tank  to  stand  on,  and  see  what 
they  could  do  in  the  way  of  lifting  the  tank.  The  accident 
followed  immediately  upon  obedience  to  the  order.    There 
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was  nothing  in  the  suggestion  of  the  foreman  to  the 
saperintendent  that  would  indicate  to  the  appellee  at  the 
time  that  he  was  about  to  incur  any  unusual  hazard.  But 
the  incident  did  suggest  to  the  superintendent  that  there 
might  be  a  question  as  to  the  strength  of  the  beam  being 
sufficient  for  the  purpose,  and  it  was  his  business  to  use  all 
reasonable  care  to  see  that  the  appliance  was  safe  before 
exposing  the  employes  to  danger  therefrom.  His  failure 
to  do  this  exposed  appellee  to  a  risk — extra  hazardous  in  its 
nature — which  appellee  did  not  assume  as  part  of  his  con- 
tract of  service.  The  accident  resulted,  as  is  said  in  Chi- 
cago &  A.  R.  R.  Co.  V.  May,  108  111.  300,  from  "  a  negligent 
and  unskillful  exercise"  of  the  power  of  the  superintend- 
ent over  the  men  under  his  charge,  for  which  appellant  is 
liable.  Hale  Elevator  Co.  v.  Trude,  41  111.  App.  253;  Con- 
solidated Coal  Co.  V.  Haenni,  146  111.  614. 

The  objection  that  the  judgment  is  excessive  is  perhaps 
more  serious,  in  view  of  the  nature  of  the  evidence  bearing 
upon  the  extent  and  character  of  the  appellee's  injuries. 
The  measure  of  damages  in  the  case  can  only  be  compensa- 
tion for  injuries  actually  sustained.  If  it  be  true,  as  stated 
by  appellee,  that  his  head  was  badly  cut  in  two  places;  that 
his  baick  was  so  injured  that  be  has  been  and  is  unable  to  do 
any  regular  work  because  of  such  injuries;  that  he  was 
^^  hurt  in  the  spine  "  so  that  he  still  suffers  from  it  and  is 
unable  to  engage  in  any  occupation  which  requires  him  to 
stoop  over  at  all;  that  he  could  not  keep  a  job  because  he  is 
"  crippled  up  "  and  can  not  work;  that  he  still  has  pains  in  his 
back  and  that  his  head  hurts  and  "  makes  him  dizzy ; "  all  by 
reason  of  the  fall  and  the  cuts  upon  his  head  received  at 
the  time,  then  the  verdict  can  not  be  regarded  as  excessive; 
certainly  not  so  much  so  as  to  indicate  passion  or  prejudice 
on  the  part  of  the  jury.  Appellant  produced  a  considerable 
number  of  witnesses  who  testified  that  appellee  returned  to 
work  a  few  days  after  the  accident,  and  that  he  showed  no 
indications  of  inability  to  do  his  usual  work,  and  made 
no  complaint  so  long  as  he  remained  in  the  employ  of  the 
appellant.    If  we  were  sitting  as  a  jury  we  might,  perhaps. 
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have  reached  a  different  verdict  upon  this  evidence.  But 
the  jury  and  the  court  below  saw  and  heard  the  witnesses. 
If  they  believed  appellee's  evidence  in  spite  of  the  adverse 
testimony,  the  jury  were  justified  in  bringing  in  a  verdict 
accordingly,  and  we  can  not  say  that  in  this  case  it  is 
excessive. 
The  judgment  must  be  affirmed. 


City  of  Chicago  v.  Julia  Biehardson. 

1.  EviDKSCB^Additumal  Precautions  Not  Evidence  of  Prior  Neglt- 
gmce, — It  is  entirely  proper  for  city  authorities,  when  they  leam  that 
an  accident  has  occurred,  to  take  additional  precautions  to  insure  the 
safety  of  persons  passing  over  a  sidewalk,  and  such  action  can  not  be 
accepted  as  evidence  of  prior  negligence. 

3.  Cities  and  Villages— Z>uf^  as  to  Sidewalks, —A  city  is  not  bound 
to  construct  its  sidewalks  so  that,  when  rendered  slippery  with  snow 
and  ice,  it  will  be  impossible  for  one  passing  over  them  to  slip  and  fall; 
it  is  only  bound  to  exercise  reasonable  care,  so  that  such  sidewalks  shaU 
be  reasonably  safe  at  all  times  to  one  in  the  exercise  of  reasonable  care 
and  caution  thereon. 

8.  Ordinary  Care— Fo/untory  Exposure  to  Danger.  ^ A  paity  has 
no  right  to  knowingly  expose  himself  to  danger,  and  then  recover 
damages  for  an  injury  which  he  might  have  avoided  by  the  use  of  rea- 
sonable precaution. 

4.  Same — Walking  on  Sidewalk  Known  to  he  in  a  Dangerous  Con" 
dition, — If  a  person  knows  a  sidewalk  to  be  in  a  dangerous  condition 
when  he  enters  upon  it,  he  can  not,  in  the  exercise  of  ordinary  prudence, 
proceed  and  take  his  chance,  and,  if  he  shall  actually  sustain  damage, 
look  to  the  town  for  indemnity. 

5.  Same — Wlien  a  Question  for  the  Jury, — Ordinary  care  is  a  ques- 
tion for  the  jury  when  there  is  evidence  for  the  jury  to  consider  upon 
that  point;  but  if  there  is  no  evidence  of  the  exercise  of  ordinary  care 
by  the  plaintiff,  in  a  suit  based  on  the  negligence  of  the  defendant,  a 
verdict  for  the  plaintiff  should  not  be  allowed  to  stand. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brbntano,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1897.    Reversed  and  remanded.    Opinion  filed  April  8,  1898. 
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Statement  of  the  Case. 

This  is  an  action  to  recover  damages  for  injuries  received 
by  the  appellee,  caused  by  a  fall  upon  a  sidewalk,  which  is 
alleged  to  have  been  negligently  constructed,  with  a  dan- 
gerous slant,  without  cleats,  and  without  a  hand-railing  on 
either  side.  Plaintiff  claims  that  these  alleged  defects  in 
construction  rendered  the  walk  in  question  unsafe.  The 
evidence  tends  to  show  that  the  slanting  portion  of  the 
sidewalk  upon  which  the  accident  occurred  was  six  feet  in 
width,  with  a  slope  fifteen  feet  in  length,  declining  about 
two  feet  four  inches  from  the  upper  to  the  lower  level  of 
the  walk,  and  the  upper  level  two  feet  ten  inches  above  the 
ground.  According  to  the  testimony  of  the  city  superin- 
tendent of  sidewalks,  these  were  the  actual  measurements 
at  the  time  of  the  trial,  and  the  plaintiff  testified  that  the 
incline  was  then  the  same  as  at  the  time  of  the  accident, 
except  that  cleats  had  since  been  placed  upon  the  walk. 

The  plaintiff  had  been  in  the  habit  of  going  over  this 
sidewalk  '^  very  often,"  and  always  went  to  market  that 
way.  The  accident  occurred  about  half  after  ten  o'clock  in 
the  forenoon  of  November  11, 1894.  It  was  a  bright  morn- 
ing. The  weather  was  clear  and  "  very  cold."  The  side- 
walk was  covered  with  snow  and  sleet,  which  had  fallen 
the  night  before,  and  which  ^^  was  hard,  crusty-like  and 
slippery."  The  plaintiff  states  that  she  was  apprehensive 
that  the  walk  was  dangerous,  and  that  it  looked  so.  Her 
daughter  preceded  her  down  the  incline,  and  when  the 
plaintiff  was  about  half  way  down,  she  slipped  and  fell. 
Throwing:  back  her  right  hand  as  she  fell,  her  wrist  was 
fractured.  She  complains  also  that  she  was  hurt  internally, 
causing  weakness.  The  jury  found  a  verdict  in  her  favor, 
upon  which  the  trial  court  entered  judgment,  and  the  city 
appeals. 

Miles  J.  Dbvine,  J.  B.  O'Connell  and  Qum  O'Beien, 
attorneys  for  appellant. 

A  city  is  required  only  to  exercise  ordinary  care  to  keep 
its  sidewalks  in  a  reasonably  safe  condition  for  the  accom- 
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raodation  of  travelers.  Where  the  sidewalk  is  properly 
constructed  and  the  injuries  are  caused  by  the  slippery  con- 
dition produced  by  the  prevailing  storms  of  the  season, 
there  should  be  no  liability  on  the  municipality.  Village 
of  Gibson  v.  Johnson,  4  Brad.  288;  City  of  Macomb  r. 
Smithers,  6  Brad.  470;  City  of  Chicago  v.  Bixby,  84  111.  82. 
The  slipperiness  of  a  sidewalk,  occasioned  by  ice  or  snow, 
not  being  accumulated  so  as  to  cause  an  obstruction,  is  not 
such  a  defect  as  will  make  the  city  liable  for  damages 
occasioned  thereby.  City  of  Chicago  v.  McGiven,  78  111. 
347;  City  of  Aurora  v.  Parks,  21  111.  App.  459;  Stanton  v. 
City  of  Springfield,  12  Allen,  566;  Cook  v.  City  of  Milwau- 
kee, 24  Wis.  270. 

Plaintiff  was  guilty  of  contributory  negligence  in  attempt- 
ing to  pass  over  a  sidewalk  with  which  she  was  familiar, 
and  which  she  saw  and  knew  to  be  in  a  dangerous  condi- 
tion, from  ice,  snow  and  other  causes.  City  of  Centralia  v. 
Krouse,  64  111.  19;  City  of  Quincy  v.  Barker,  81  111.  300; 
Shearman  and  Redfield  on  Negligence,  Sec.  30;  4  Am.  and 
Eng.  Corp.  Cases,  630;  City  of  Chicago  v.  Bixby,  84  111.  82. 

James  B.  MoCbacken  and  Albert  M.  Cross,  attornevs 
for  appellee. 

In  the  following  cases  it  is  held  that  where  the  condition 
of  a  sidewalk  is  dangerous,  because  of  elevation  above  the 
surrounding  area,  a  failure  to  put  up  railings  is  actionable 
negligence.  Village  of  Carterville  v.  Cook,  129  111.  152, 
29  m.  App.  495;  City  of  Chicago  v.  Gallagher,  44  111.  296. 

Even  if  a  traveler  knows  of  a  defect  or  danger  in  the 
sidewalk,  he  is  not  compelled  to  take  to  the  center  of  the 
street,  or  to  the  opposite  side  of  the  street,  or  to  go  around 
by  way  of  some  other  street.  He  has  a  right  to  travel 
over  any  and  all  streets,  provided,  however,  if  he  knows  of 
a  dangerous  spot  or  place,  if  he  undertakes  to  pass  over  it, 
he  must  exercise  ordinary  care  and  care  commensurate  with 
the  known  danger.  Failing  to  exercise  such  care,  he  is 
barred  from  a  recovery;  if  he  exercises  such  care  he  may 
recover.    City  of  Aurora  v.  Hillman,  90  III.  61;  Village  of 
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Clayton  v.  Brooks,  150  111.  97;   City  of  Bloomington  v. 
Chamberlain,  104  111.  268. 

Mb.  Justice  Frkbman,  aftbb  making  thb  abovb  state- 
xent,  delivered  the  opinion  of  the  court. 

Appellee's  counsel  seek  to  sustain  this  judgment  upon  the 
theory  that  the  sidewalk  was  constructed  in  ^^  a  dangerous 
and  unsafe  manner,"  because  there  were  no  cleats  upon  the 
incline  and  no  side  rails,  which  they  insist  were  necessary 
to  make  the  passage  down  reasonably  safe. 

On  the  part  of  appellant  it  is  contended  that  the  construc- 
tion was  reasonably  safe;  that  the  incline  was  rendered 
slippery  by  the  snow  and  sleet  of  the  previous  night,  for 
which  the  city  was  not  responsible,  and  that  the  accident 
was  caused  by  the  contributory  negligence  of  the  appellee. 

The  evidence  does  not  sustain  the  contention  of  appellee's 
counsel  that  the  sidewalk  was  constructed  in  a  manner 
which  rendered  it  unsafe  under  ordinary  conditions.  Appel- 
lee and  her  daughter,  who  was  with  her  when  the  accident 
occurred,  had  gone  over  this  same  sidewalk  in  safety  very 
often  prior  to  that  time.  They  always  went  to  market  that 
way.  There  is  no  evidence  tending  to  show  that  the  incline 
was  of  such  grade  or  so  constructed  as  to  be  unsafe  under 
ordinary  conditions.  One  witness  testifies,  on  redirect  ex- 
amination by  appellee's  counsel,  that  she  saw  a  lady  fall 
there  the  summer  before',  at  a  time  when  it  was  muddy  and 
after  a  rain.  But  there  is  no  evidence  tending  to  show  that 
the  grade  of  the  incline  was  such  as  to  be  unsafe,  unless  we 
should  be  prepared  to  hold  that  any  inclination  whatever  in 
a  sidewalk  is  in  itself  evidence  of  negligent  construction. 
Appellee's  counsel  suggest  that  it  is  a  significant  fact  that 
after  this  accident  the  city  caused  cleats  to  be  placed  upon 
this  walk.  It  was  certainly  proper,  when  the  city  authori- 
ties learned  that  an  accident  had  occurred,  to  take  additional 
precautions  to  insure  safety  under  any  conditions;  but  such 
action  is  no  evidence  of  prior  negligence,  unless,  as  before 
stated,  we  are  prepared  to  hold  that  any  inclination  in  a 
sidewalk  is  necessarily  unsafe,  and  is  of  itself  sufficient  proof 
of  negligence.  In  the  absence  of  proof  of  negligence  in  the 
constraction  or  grade  of  the  incline,  or  of  evidence  tending 
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to  show  that  a  railing  was  reasonably  necessary  by  reason 
of  anything  dangerous  in  the  character  or  gradation  of  the 
incline,  there  is  not  sufficient  evidence  to  sustain  the  declara- 
tion. Appellant  was  not  bound  to  construct  its  sidewalk  so 
that  when  rendered  slippery  with  snow  and  ice  it  would  be 
impossible  for  one  passing  over  it  to  slip  and  fall.  It  must 
exercise  reasonable  care,  so  that  such  sidewalk  shall  be 
reasonably  safe  at  all  times  to  one  in  the  exercise  of  reason- 
able care  and  caution  thereon.  City  of  Chicago  v.  Bixby,  84 
111.  82;  City  of  Macomb  v.  Smithers,  6  Brad.  470;  City  of 
Aurora  v.  Parks,  21  111.  App.  459;  City  of  Chicago  v.  Mo- 
Given,  78  111.  347. 

There  is  no  evidence  that  in  this  case  the  city  has  failed 
to  exercise  such  care. 

Appellant  had  passed  over  this  incline  frequently  before 
the  accident.  She  says  she  had  been  apprehensive  of  danger 
to  herself  in  passing  over  it  at  other  times  when  there  was 
no  snow  there.  She  saw  that  the  snow  was  ^'  hard,  crusty- 
like  and  slippery,"  when  about  to  pass  over  it  the  day  the 
accident  occurred.  Under  these  circumstances  and  with  full 
knowledge  of  the  situation,  she  chose  to  take  the  chances  of 
a  fall.  A  party  has  no  right  to  knowingly  expose  himself 
to  danger,  and  then  recover  damages  for  an  injury  which 
he  might  have  avoided  by  the  use  of  reasonable  precautioiu 
Lovenguth  v.  City  of  Bloomington,  71  lU.  238. 

There  is  no  evidence  of  any  special  precaution  having  been 
taken  by  appellee,  such  as  her  knowledge  of  the  danger 
would  reasonably  require.  "  It  is  settled  that  if  a  person 
knows  a  way  to  be  dangerous  when  he  enters  upon  it,  he 
can  not,  in  the  exercise  of  ordinary  prudence,  proceed  and 
take  his  chance,  and  if  he  shall  actually  sustain  damage, 
look  to  the  town  for  indemnity."  Wilson  v.  City  of  Charles- 
ton, 8  Allen,  137;  cited  in  City  of  Sandwich  v.  Dolan,  133 
III.  181. 

Ordinary  care  is  a  question  of  fact  for  the  jury  when 
there  is  evidence  for  the  jury  to  consider  upon  that  point. 
There  is  no  such  evidence  in  this  case. 

For  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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Robert  Bobinson  and  Edward  H.  Robinson  t.  Janette  G. 

Holmes. 

1.  Interest — In  Excess  of  Legal  Rate—Foreign  Law  Allowing  Must 
he  Pleaded  and  Proved. — Interest  in  excess  of  the  rate  fixed  by  the  stat- 
utes of  this  State,  can  not  be  recovered  upon  contracts  made  and  to  be 
executed  in  the  State,  but  can  only  be  recovered  upon  proper  pleadings 
and  proofs,  on  contracts  made  elsewhere,  where  it  appears  that  the  con- 
tract to  pay  such  interest  was  valid  according  to  the  Jaw  of  the  place 
where  it  was  made. 

2.  FoRBiQN  JjAWS— Must  be  Pleaded  and  Proved.— Rq  who  relies 
upou  a  foreign  law,  either  to  recover  or  to  defend,  must  plead  and  prove 
such  law  the  same  as  any  other  fact 

8.  Bill  of  Particulars— I«  Not  a  Part  of  the  Record,— A  bill  of 
particulars  is  not  9  part  of  the  record  and  where  it  is  not  included  in 
the  bill  of  exceptions  it  can  not  be  considered  on  appeal. 

4.  Contracts — For  the  Benefit  of  a  Third  Person  May  be  Sued  on  by 
Him,— Where  one  person  makes  a  promise  to  another  based  upon  a  valid 
consideration,  for  the  benefit  of  a  third  person,  such  third  person  may 
maintain  an  action  upon  it  in  his  own  name,  and  it  is  immaterial  for 
the  purpose  of  bringing  suit  whether  the  contract  is  under  seal  or  not. 

5.  'PLRA.DiSG'^Dedarations  on  Original  and  Collateral  Undertake 
itigs,—lt  a  promise  is  to  be  considered  a  collateral  undertaking  then  the 
declaration  should  be  special;  but  if  it  can  be  regarded  as  an  original 
undertaking,  the  declaration  may  be  general 

Assmnpslt,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  April  8,  1898. 

Statement  of  the  Case. 

This  is  an  action  in  assumpsit,  in  wbich  the  declaration 
contains  only  the  common  counts  brought  by  appellee 
^nst  appellants  as  copartners  under  the  name  of  Bobert 
Kobinson  &  Son.  At  the  trial  a  deed  was  introduced,  made 
^y  James  M.  and  Eachel  C.  Fortner,  dated  April  2, 1 890, 
conveying  to  Robert  Robinson  &  Son  certain  real  estate 
^hereia  described,  situated  in  the  State  of  Kansas.  The 
<leed  contains  covenants  of  warrant}^  "  except  a  mortgage 
^or  six  hundred  dollars,  and  fifty-seven  dollars  interest  on 
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said  inortgage,  and  the  tax  for  1889,  which  the  parties  of  the 
second  part  assume  and  agree  to  pay."  A  mortgage  dated 
October  1,  1887,  conveying  the  same  land,  was  then  intro- 
duced, which  was  made  by  John  C.  F.  Blachly  and  Jennie  T, 
Blachly,  of  Kansas,  to  the  Anthony  Loan  &  Trust  Company, 
securing  a  principal  note  of  even  date  therewith  for  $600,  pay- 
able in  five  years,  with  coupon  interest  notes  for  that  period 
at  a  rate  of  seven  per  cent,  but  all  the  notes  drawing  interest 
after  maturity  at  the  rate  of  twelve  per  cent;  which  notes 
were  also  introduced  in  evidence. 

The  mortgage  bore  an  assignment  by  the  Anthony  Loan 
&  Trust  Company  to  appellee,  transferring  "  the  note  by 
the  foregoing  mortgage  secured,"  and  also  all  right,  title 
and  interest  to  the  lands  in  the  mortgage  described.  The 
notes  bore  an  additional  assignment  executed  in  the  com- 
pany's name  and  under  its  seal,  which  was  signed  by  its 
secretary.  The  interest  was  computed  according  to  the 
terms  of  the  notes,  at  the  rate  of  twelve  per  cent  per  annum 
after  maturity,  and  judgment  rendered  accordingly  upon 
the  verdict.     Appellants  did  not  offer  any  evidence. 

AsHOBAFT  &  OoBDON,  attomcys  for  appellants. 

James  A.  Fullenwidee,  attorney  for  appellee. 

The  appellants  having  accepted  and  retained  the  war- 
ranty deed  for  the  premises  described  in  the  mortgage  in 
evidence  and  therein  having  assumed  and  agreed  to  pay  the 
mortgage  then  upon  the  land,  they  are  liable  to  the  plaint- 
iff for  the  amount  due  upon  the  indebtedness  secured  by 
said  mortgage.  Dean  v.  Walker,  107  IlL  540;  Bay  v.  Will- 
iams, 112  111.  96;  Schmucker  v.  Sibert,  18  Kans.  104; 
Anthony  v.  Herman,  14  Kans.  494. 

The  contract  sued  on  in  this  case  is  an  implied  assumpsit 
to  pay  the  balance  of  the  purchase  money  to  the  l^egal 
holder  of  the  bond  and  mortgage  referred  to  in  the  deed. 
Dean  v.  Walker,  107  111.  546;  Urquhanit  v.  Bray  ton,  13  R 
I.  169;  Eggleston  v.  Buck.  24  111.  262;  25  L.  R.  A.  275, 
note;  Twitchell  v.  Mears,  8  Biss.  211. 
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Forms  of  action  on  sealed  instruments  were  abolished  by 
Sec.  18,  Chap.  19,  Eevised  Statutes,  Illinois.  See  3  Starr  & 
Curtis  Stat.  2997;  Dean  v.  Walker,  107  111.  640;  Adam  v. 
Arnold,  86  111.  186. 

The  contract  not  being  under  seal  the  plaintiff  could  sue 
in  her  own  name,  even  at  common  law.  1  Chit.  PI.  6; 
Moore  v.  House,  64  111.  162. 

The  appellee  is  entitled  to  recover  in  this  action  upon  the 
evidence  under  her  declaration.  Mount  Hope  Cem.  Ass'n 
V.  Weidenmann,  139  111.  74;  Randall  v.  Rich,  11  Mass.  494; 
Dean  v.  Walker,  107  111.  645;  Eggleston  v.  Buck,  24  III. 
262;  Bay  v.  Williams,  112  111.  94;  Schmucker  v.  Sibert,  IS 
Eans.  104;  Anthony  v.  Herman,  14  Eans.  494. 

The  deed  having  been  delivered  to  appellants  and 
recorded  and  retained  by  them,  nothing  remained  to  be 
done  but  to  pay  the  balance  of  the  purchase  money  to  the 
holder  of  said  bond  and  mortgage  according  to  said  implied 
promise,  and  there  being  nothing  more  to  be  done,  except 
to  pay  the  money,  to  completely  execute  the  implied  agree- 
ment, this  cause  can  be  maintained  upon  the  common 
counts.  Dean  v.  Walker,  107  111.  540;  Runde  v.  Runde,  59 
HI.  102;  Mt.  Hope  Cem.  Ass'n  v.  Weideman,  139  111.  74; 
Lane  v.  Adams,  19  111.  167;  Eggleston  v.  Buck,  24111.  262; 
Elder  v.  Hood,  38  111.  633;  Cath.  Bishop  v.  Bauer,  62  111. 
188;  2Ency.  of  PL  &  Pr.  991. 

Mb.  Justice  Fbkbman,  afteb  uakisq  the  above  state- 
ment, DELIVRBKD  THE  OPINION  OF  THE  COUBT. 

Objection  is  made  that  the  judgment  is  excessive.  Inter- 
est in  excess  of  the  rate  fixed  bv  the  statute  of  Illinois  can 
not  be  recovered  upon  contracts  made  and  to  be  executed 
in  this  State.  It  can  be  recovered  in  this  State  upon  proper 
pleadings  on  contracts  made  elsewhere,  where  it  appears 
that  the  agreement  to  pay  such  rate  of  interest  was  valid 
according  to  the  law  of  the  place  where  the  contract  was 
made.  ^^  Where  the  rate  of  interest  sought  to  be  recovered 
is  greater  than  that  provided  by  statute  where  the  remedy 
is  sought  to  be  enforced,  and  the  law  of  the  place  of  pay- 
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ment  is  pleaded  and  proved  allo\ving  a  greater  interest  than 
that  where  the  remedy  is  soaght,  then  the  lex  lad  may  be 
invoked  to  show  the  contract  is  legal,  and  the  true  inters 
pretation  of  the  parties  framing  it."  Morris  v.  Wibaux,  159 
111.  651;  citing  Sherman  v.  Gassett,  4  Gilm.  521. 

The  action  in  this  case  was  assumpsit  upon  the  common 
counts,  to  which  the  general  issue  was  pleaded.  ^^  The  rule 
as  laid  down  in  the  decisions  is,  that  he  who  relies  upon  a 
foreign  law,  either  to  recover  or  to  defend,  must  plead  and 
prove  such  law  as  any  other  fact."  Dearlove  v.  Edwards, 
166  111.  621. 

And  the  reason  is  that  our  courts  can  not  judicially  know 
what  such  foreign  law  may  be.  In  this  case  the  plaintiff 
did  not  seek  to  recover  upon  a  contract,  but  for  money  had 
and  received  as  a  part  of  the  purchase  price  of  the  real  estate 
conveyed  by  the  deed  introduced  in  evidence.  She  sought 
to  recover  interest  thereon  at  a  rate  illegal  under  the  laws 
of  this  State,  which  she  could  only  do  by  virtue  of  the  laws 
ot  the  State  of  Kansas.  In  order  to  do  this  she  must  aver 
and  prove  the  foreign  law  upon  which  she  relies  to  estab- 
lish her  right.  Chumasero  v.  Gilbert,  2i  III.  293  and  651; 
Mo  Tis  V.  Wibaux,  159  111.  651;  Dearlove  v.  Edwards,  166 
111.  621,  and  cases  therein  cited. 

This  she  did  not  do,  and  it  was  error,  the^fore,  to  com- 
pute interest  at  the  rate  of  twelve  per  cent,  and  instruct  the 
jury  to  assess  the  plaintiff's  damages  at  an  amount  inclnd- 
ins:  the  excessive  interest. 

Objection  is  made  that  the  declaration  in  no  way  informed 
the  defendants  of  the  character  of  the  claim  against  th^n. 
After  the  commencement  of  the  suit  and  service  of  summons 
a  rule  was  entered  upon  the  plaintiff  to  file  a  bill  of  particu- 
lars. We  are  not  advised  by  the  bill  of  exceptions  that  this 
was  done.  It  is  stated  in  appellee's  brief  to  have  been 
done,  and  what  purports  to  be  a  copy  of  plaintiff's  bill  of 
particulars  is  there  set  out  in  full,  with  the  statement  that 
it  will  be  found  in  an  additional  record  filed  by  appellee. 
As  the  bill  of  particulars  is  not  a  part  of  the  record,  and  was 
not  incorporated  in  the  bill  of  exceptions,  we  can  not  know 


First  District — October  Term,  1697.      207 

Robinson  v.  Holmes. 

what  information  it  contained.    Hess  Co.  v.  Dawson,  149 
111.  138. 

But  see  Baldwin  v.  McClelland,  152  111.  64,  which,  except 
upon  careful  consideration,  might  appear  to  hold  otherwise. 
It  is  insisted  by  appellants'  counsel  that  appellee  can  not 
maintain  her  action  in  her  own  name  upon  the  clause  of 
the  deed  wherein  appellants  '^  assume  and  agree  to  pay"  the 
indebtedness  in  question.  We  regard  the  law  as  settled  in 
this  State  to  the  effect  that  where  one  person  makes  a 
promise  to  another,  based  upon  a  valid  consideration,  for 
the  benefit  of  a  third  person,  such  third  person  may  main- 
tain an  action  upon  it  in  his  own  name,  and  that  it  is  now 
immaterial,  for  the  purpose  of  bringing  the  suit,  whether 
the  contract  is  under  seal  or  not,  by  reason  of  the  provisions 
of  Sec.  19,  Chap.  110,  Rev.  Stat.,  relating  to  the  form  of 
action  on  sealed  instruments.  Dean  v.  Walker,  107  111.  540; 
Bay  V.  Williams,  112  111.  91. 

It  is  insisted  by  appellants'  counsel  that  inasmuch  as 
appellee  seeks  to  recover  upon  a  collateral  contract  embodied 
in  the  deed  introduced  in  evidence,  by  which  she  alleges 
appellant  agreed  to  pay  the  debt  of  another,  she  can  not 
maintain  her  action  at  all  upon  this  declaration,  but  must 
declare  specially  upon  the  contract. 

The  rule  is  that  ''  if  the  promise  is  to  be  considered  a 
collateral  undertaking,  then  the  declaration  should  be  spe- 
cial; but  if  it  may  be  regarded  as  an  original  undertaking, 
then  the  declaration  may  be  general."  Runde  v.  Runde, 
59  lU.  102. 

Inasmuch  as  there  must  be  a  new  trial,  we  do  not  deem 
it  necessary  to  further  discuss  the  application  of  the  rule  in 
this  case. 

For  the  rea43on8  indicated  the  judgment  will  be  reversed 
&nd  the  cause  remanded. 
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Philip  L.  Theobald^  Adm'r^  y.  Chicago^  Milwaukee  & 

8t.  Paul  By.  Co. 

1.  Change  of  Venue— -A  Petition  for,  Held  Not  Properly  Verified. — 
A  petition  for  a  change  of  venue  stated  that  the  petitioner  **  reprecents  " 
certain  facts  to  the  court,  but  contained  no  allegation  that  the  things 
represented  were  true;  attached  to  such  petition  was  a  jurat  as  follows  : 
**  Subscribed  and  sworn  to  before  me  *  *  *. "  Held,  that  the  require- 
ment of  the  statute  that  petitions  for  cha^ige  of  venue  be  verified  by  the 
affidavit  of  the  applicant  had  not  been  complied  with. 

2.  Same— Waived  by  Going  to  Trial  Without  0&>eceton.—Where,  by 
stipulation  filed  five  months  after  a  petition  for  a  change  of  venue  has 
been  denied,  the  parties  submit  the  cause  to  hearing  before  the  judge 
from  whom  the  change  of  venue  was  asked,  alleged  errors  in  overruling 
the  application  for  change  of  venue  must  be  regarded  as  waived. 

8.  Affidavits— Juraf  Defined,— A  jurat  is  that  part  of  an  affidavit 
where  the  officer  certifies  that  it  was  sworn  to  before  him;  it  is  not  the 
affidavit 

4.  Railboads— (rafe«  at  Crossings—When  Condition  of,  is  Immct' 
terial. — Gates  are  put  at  railroad  crossings  to  give  warning  that  trains 
are  passing  or  are  about  to  pass,  and  when  a  passer-by  sees  the  train 
itself  going  in  front  of  him  he  has  all  the  warning  the  gates  can  give 
and  their  condition  is  immaterial. 

5.  Same — Duty  of  Engineer  as  to  Persons  Standing  near  the  Track. 
— ^It  can  not  be  said  that  an  engineer  is  negligent  who  sees  a  boy  nearly 
nine  je&n  old  standing  in  a  place  of  safety  near  the  track,  because  he 
does  not  stop  or  slacken  the  speed  of  his  train  or  blow  a  whistle,  when 
his  bell  is  ringing  and  crossing  gates  located  at  such  place  are  down, 
nor  must  he  assume  that  such  a  boy  will  not  take  the  ordinary  and 
reasonable  precaution  of  looking  both  ways  before  he  steps  upon  the 
track,  or  that  the  boy  is  in  fact  ignorant  of  the  approach  of  the  train. 

G.  Same— Du^i^  of  Persons  about  to  Cross  a  RaUroc^  JVttek. — ^It  is 
the  duty  of  persons  about  to  cross  a  railroad  track  to  look  about  them 
and  see  if  there  is  danger,  and  not  to  go  recklessly  upon  the  track,  but 
to  take  the  proper  precautions  to  avoid  accidents. 

7.  Same— JVbfice  to  Train  Crews  of  Necessity  for  Unusual  Preeaur 
tions  to  Avoid  an  Accident.—'Where  it  appears  that  a  person  standing 
near  a  railroad  track  did  not  distinguish  the  noise  made  by  an  approach- 
ing train  from  other  noises,  in  order  to  charge  the  train  crew  with  neg- 
ligence in  failing  to  take  appropriate  steps  to  prevent  an  accident,  it  is 
necessary  to  prove  notice  of  the  facts  to  the  train  crew  at  least  long 
enough  before  the  accident  to  have  enabled  them  to  have  formed  an 
intelligent  opinion  as  to  how  it  might  be  avoided  and  to  apply  the 
means. 
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'  Tre8|M»8  on  the  Ca8e.-~I>eath  from  negligent  aet  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Babton  Payne,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1897.    Affirmed.    Opinion  filed  April  8, 1898. 

Statbmbkt  of  the  Cask. 

The  deceased,  John  J.  P.  Theobald,  was  a  boy  aged  eight 
years  and  eight  months  at  the  time  of  the  accident  which 
caused  his  death.  He  was  living  with  his  parents  on  Divis- 
ion street,  Chicago,  a  little  east  of  the  intersection  of 
Division  and  Halsted  streets  with  the  right  of  way  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company.  The 
point  where  the  double  tracks  of  therailway  company  cross 
is  the  center  of  the  two  streets.  The  boy  lived  with  his 
parents,  within  about  125  feet  of  the  place  where  he  was 
killed,  for  nearly  eight  years.  His  father  stated  that  he 
had  read  to  him  newspaper  accounts  of  accidents  and  had 
'*  explained  to  him  to  be  careful."  The  boy  was  of  average 
intelligence  and  of  average  size  for  his  age.  The  5th  of 
April,  1892,  about  hklt  after  six  o'clock  in  the  evening,  he 
had  been  playing  with  other  boys  in  a  stone  yard  situated 
at  the  southwest  comer  of  Division  and  Halsted  streets. 
Being  told  by  a  companion  that  his  sister  was  calling  him, 
the  deceased  started  to  go  home.  Trains  were  then 
approaching  the  crossing  from  opposite  directions.  The 
crossing  gates  were  down  and  the  tower  bell  ringing.  The 
train  coming  from  the  southeast  was  running  upon  the  east- 
ward of  the  double  tracks  of  the  railway  company.  As  it 
crossed  the  street  in  front  of  him,  the  boy  was  standing 
apparently  at  a  point  near  the  north  west  corner  of  Division 
street  and  the  railroad  right  of  way,  not  more  than  six  or 
eight  feet  from  the  westward  of  the  two  tracks,  watching 
this  train  which  was  passing  upon  the  eastward  or  further 
track.  Meanwhile  a  train  was  approaching  from  the  north- 
west upon  the  track  nearest  to  where  he  was  standing. 
This  train  was  in  plain  sight  from  where  the  boy  stood  for 
a  long  distance  before  it  reached  him,  but  he  evidently  did 
not  look  in  that  direction  and  did  not  see  it.  The  engine 
of  this  south  bound  train  is  stated  by  one  of  the  engineers 

Tot.  LZXV  14 
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to  have  been  aboat  two  or  three  coach  lengths  north  from 
Division  street  when  the  encrine  of  the  north  bound  train 
was  at  the  center  of  that  street.  When  the  rear  end  of  the 
north  bound  train  passed  where  the  boy  was  standing, 
apparently  waiting  for  it  to  go  by,  he  was  seen  to  step  for- 
ward suddenly  upon  the  track  nearest  him,  and  directly  in 
front  of  the  south  bound  train.  It  was  running  with  the 
tender  in  front,  and  its  engine  bell  was  ringing.  The  cor- 
ner of  the  tender  struck  the  boy  upon  the  head.  He  was 
apparently  carried  or  thrown  about  twenty  feet  and  fell 
near  the  center  of  Division  street  on  the  west  side  of  the 
train  which  had  struck  him. 

At  the  conclusion  of  the  defendant's  testimony,  the  trial 
court  instructed  the  jury  to  find  the  defendant  not  guilty. 

MuNsoN  T.  Casb,  Cask  &  Hogan  and  W.  P.  Black,  attor- 
neys for  appellant 

Charles  B.  Ebeler,  attorney  for  appellee;  Geo.  R.  Fbck, 
of  counsel. 

Affidavits  will  not  be  allowed  to  be  read  in  support  of  a 
motion,  if  taken  before  an  attorney  in  the  cause.  Taylor 
V.  Hatch,  12  Johns.  340;  Willard  v.  Judd,  15  Johns.  531; 
Hallenback  v.  Whitaker,  17  Johns.  2;  Vary  v.  Godfrey,  6 
Cow.  587;  Den  v.  Geiger,  9  N.  J.  Law  (4  Halstead),  225. 

An  affidavit  for  an  attachment,  or  for  probating  a  mort- 
gage, can  not  be  taken  by  a  party  before  his  attorney  who 
is  a  notary  public.  Wilkowski  v.  Halle,  37  Geo.  678;  Xichois 
V.  Hampton,  46  Gteo.  253;  Glanton  v.  Griggs,  5  Geo.  429. 

The  court  will  in  no  case  issue  attachment  against  a  party, 
at  suit  of  another,  where  the  affidavits  on  which  the  motion 
is  founded  are  sworn  to  before  the  agent  of  the  prosecutor. 
King  V.  Wallace,  3  Term  Repts.  (Durnf.  &  E.)  403;  Jenkins 
V.  Mason,  3^  Moore,  326. 

^^  It  is  extremely  wrong  for  the  attorneys  in  a  cause  to 
act  as  commissioners  in  taking  the  affidavits  of  their  clients." 
Hopkinson  v.  Buckley,  8  Taunt.  74. 

^'  By  the  general  practice  of  all  the  courts  affidavits  swora 
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bsfore  the  attorney  or  solicitor  in  the  cause  can  not  be 
read."    Tidd's  Practice,  494;  3  Dan.  Ghy.  Prac,  234. 

"  Affidavits  taken  before  a  person  who  is  a  solicitor  in  a 
cause  are  not  allowed  to  be  read,  either  at  law  or  in  equity; 
nor  can  affidavits  be  received  which  are  sworn  to  before  the 
attorney  of  the  party.''    1  Bac.  Abr.  147. 

On  the  same  principle  a  party  in  interest  can  not  take  an 
^acknowledgment  of  a  deed  or  mortgage  as  notary.  Ham- 
mers V.  Dole,  61  111.  307;  West  v.  Krebaum,  88  111.  263. 

Gates  are  only  one  means  of  notifying  travelers  of  the 
approach  of  trains.  If  the  gate  bell  is  rung  or  the  engine 
bell  is  mng,  or  bystanders  call  out  a  warning,  or  any  other 
proper  notice  is  given,  that  is  sufficient.  Wilson  v.  New 
York,  N.  H.  &  H.  R.  Ry.  Co.  (R.  L),  29  Atl.  Rep.  302;  State 
V.  Baltimore  &  Ohio  Ry.  Co.  (Md.),  14  Atl.  Rep.  687;  Paka- 
linsky  v.  New  York,  C.  &  H.  R.  R.  R.  Co.,  82  K  Y.  427; 
Cleveland,  C,  C.  &  I.  R.  R.  Co.  v.  Elliott,  28  Ohio  St.  360; 
Walker  v.  Eannare,  76  Fed.  Rep.  106;  Cincinnati,  I.,  St  L, 
A  0,  Ry.  Co.  V.  Long  (Ind.),  13  N.  E.  Rep.  664;  McManamee 
V.  Missouri  P.  Ry.  Co.  (Mo.),  37  S.  W.  Rep.  119. 

^  The  ringing  of  the  bell  or  sounding  the  whistle,  is  but 
for  the  purpose  of  giving  notice  of  the  approach  of  the 
train.  If  the  traveler  on  the  highway  has  such  notice  other- 
wise, in  season  to  avoid  a  collision  upon  the  crossing,  the 
object  of  ringing  the  bell  or  sounding  the  whistle  is  sub- 
served, and  the  failure  to  perform  said  acts,  or  either  of 
them,  can  not  be  held  to  be  the  cause  of  an  injury  which 
may  result  from  such  collision."  Chicago,  R.  I.  &  P.  R.  R. 
Co.  V.  Bell,  70  111.  107;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Sun- 
derland, 2  111.  App.  312. 

The  courts  uniformly  hold  than  an  engineer  who  sees  a 
pedestrian  approaching  the  unobstructed  crossing,  has  a 
right  to  assume  that  he  will  stop  before  going  upon  the 
track,  and  hence  he  is  not  required  to  check  the  speed  of 
his  train  until  he  actually  knows  that  they  do  not  intend  to 
do  so.  Chicago,  B.  AQ.'R.  R.  Co.  v.  Lee,  68  111.  576;  St. 
Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Manly,  68  111.  300;  Chicago, 
R.  I-  &  P.  Ry.  Co.  V.  Austin,  69  111.  426;  Toledo,  W.  &  W. 
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Ey.  Co.  V.  Jones,  76  111.  311;  Chicago,  B.  &  Q.  R.  E.  Co.  t. 
Damerell,  81  111.  450, 

In  this  case  the  plaintiff  most  prove  knowledge  by  the 
engineer  or  fireman  of  Theobald's  sndden  movement  toward 
the  track  ^^  at  least  long  enongh  before  the  injnry  was  in- 
flicted, to  have  enabled  them  to  have  formed  an  intelligent 
opinion  as  to  how  the  injnry  might  be  avoided  and  apply  the 
means.''  Chicago,  £.  &  Q.  E.  E.  Co.  v.  Johnson,  103  111. 
520. 

Mb.  Justice  Freeman,  after  making  the  abovb  statk- 
kent,  delivered  the  opinion  of  the  court. 

Appellant's  first  assignment  of  error  is  that  the  trial  judge 
refused  to  grant  the  application  for  a  change  of  venue. 
The  issues  had  once  been  tried  before  another  judge  of  the 
Superior  Court  with  a  jury,  and  a  verdict  rendered  in  favor 
of  the  administrator,  which  was  set  aside  and  a  new  trial 
granted.  February  18,  1896,  the  case  was  announced  for 
trial  the  day  following,  before  the  Hon.  John  Barton  Payne, 
who  took  up  on  the  18th  the  calendar  of  another  judge. 
At  2  p.  M.  of  that  day  appellant's  counsel  presented  a  peti- 
tion for  change  of  venue.  The  petition  was  taken  under 
advisement  by  the  court  until  the  next  day,  when  appel- 
lant's counsel  asked  leave  to  file  an  additional  petition, 
which  was  finally  allowed  to  be  done,  the  court  holding, 
however,  that  appellant  had  no  right  to  amend.  The  origi- 
nal petition  represented  that  the  judge  was  prejudiced,  and 
attached  to  it  is  the  following  jnrat:  ^^  Subscribed  and 
sworn  to  before  me  this  18th  day  of  February,  A.  D.  1896. 
Munson  T.  Case,  Notary  Public."  The  notary  was  and  is 
of  counsel  for  appellant.  No  seal  is  attached,  and  there  is 
no  venue  to  the  petition.  The  additional  petition  filed  the 
next  day,  February  19th,  was  identical  with  the  original, 
except  that  it  shows  the  venue,  and  the  jurat  is  subscribed 
bv  another  notarv,  not  of  counsel  in  the  case,  and  the  record 
indicates  that  a  seal  was  attached. 

The  statute  requires  that  "  every  application  for  a  change 
of  venue  shall  be  by  petition,  setting  forth  the  cause  of  the 
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application  and  praying  for  a  change  of  venae,  which  peti- 
tion shall  be  verified  by  the  affidavit  of  the  applicant.'' 
Kev.  Stat  Chap.  146,  Sec.  3. 

The  affidavit  is  an  essential  requirement. 

In  Barrows  v.  The  People,  11  HI.  121,  the  affidavit  states 
that  the  petitioner  "  being  duly  sworn  according  to  law, 
deposes  and  says  that  the  facts  set  forth  "  in  his  petition  are 
true.  The  court  held  him  entitled  to  the  change.  The 
provision  of  the  statute  as  to  the  affidavit  was  the  same  as 
it  is  now.  In  Schlump  v.  Beidersdorf,  28  111.  68,  the  court, 
by  Chief  Justice  Caton,  says:  ^^The  statute  regulating 
proceedings  for  a  change  of  venue,  requires  a  petition  and 
an  affidavit  stating  the  truth  of  the  facts  relied  upon  to  sus- 
tain the  petition."  In  Commercial  Ins.  Co.  v.  Mehlman,  48 
IlL  313,  it  is  said  that  the  petition  was  subscribed  and  sworn 
to  by  the  secretary  of  the  company,  *^  who  stated  in  his 
affidavit  "  certain  facts.  In  Bouvier's  Law  Dictionary, 
title  ^'  Affidavit,'*  it  is  said  that  to  constitute  a  formal  affi- 
davit, ^*  the  deponent  must  sign  the  affidavit  at  the  end,"  or 
his  name  must  appear  therein  as  the  person  who  took  the 
oath. 

In  this  case  neither  the  original  nor  the  additional  or 
amended  petition  pretended  to  be  an  affidavit.  It  does  not 
even  appear  that  the  petitioner  is  the  person  who  swore  to 
his  petitions. 

There  is  a  recital  in  the  petition  that  the  petitioner  *^  rep- 
resents "  certain  things  to  the  court,  but  no  allegation  that 
the  things  represented  are  true,  and  the  jurat  does  not  help 
out  the  petition  in  this  respect.  A  jurat  is  merely  that 
part  of  an  affidavit  where  the  officer  certifies  that  it  was 
sworn  before  him.  (Bouvier's  Law  Die,  title  "  Jurat.")  It 
is  not  the  affidavit  Inasmuch,  therefore,  as  the  petition 
was  not  verified  by  the  affidavit  of  the  applicant,  it  was 
fatally  defective,  and  the  application  for  change  of  venue 
was  properly  denied. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  con- 
sider other  errors  alleged  to  have  been  committed  in  the 
proceedings  relating  to  a  change  of  venue.    It  may  be  said, 
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however,  that  the  record  shows  that,  standing  upon  the 
refusal  of  the  application  for  chano^e  of  venue,  appellant 
declined  to  oflfer  any  evidence  before  the  jury  called  to  try 
the  issues.  Thereupon  the  court  directed  a  verdict  for 
appellee,  and  appellant  thereupon  moved  for  a  new  trial. 
By  stipulation  filed  five  months  after,  a  new  trial  was 
granted,  and  as  per  the  stipulation  the  cause  was  "  specially 
assigned  and  set  for  trial  before  the  Honorable  John  Barton 
Payne,"  and  the  trial  from  which  this  appeal  is  prosecuted 
was  had  in  accordance  with  that  stipulation. 

This  brings  the  case  within  the  ruling  of  the  Supreme 
Court  in  Noyes  v.  Kern,  9i  III.  621,  and  was  a  waiver  of 
any  alleged  error  by  the  trial  judge  in  previously  overruling 
the  application  for  a  change  of  venue. 

It  is  urged  that  the  Superior  Court  erred  in  taking  the 
case  from  the  jury,  instructing  them  to  find  the  defendant 
not  guilty.  It  is  said  that  there  was  evidence  tending  to 
prove  the  cause  of  action,  and  that  it  was  the  duty  of  the 
court,  therefore,  to  refuse  an  instruction  of  that  character, 
and  leave  the  jury  to  pass  upon  the  weight  of  the  evidence. 

Our  attention  is  called  to  the  conflict  in  testimony  as  to 
whether  the  deceased  left  the  sidewalk  and  passed  within 
the  gates  from  the  southwest  corner  of  Division  and  Hal- 
sted  streets,  or  whether  he  crossed  to  the  north  side  of 
Division  street  first,  and  then  eastward  to  the  point  where 
he  was  seen  standing  just  before  he  was  struck.  This  is 
claimed  to  be  material,  because  there  is  some  evidence  to  the 
effect  that  the  gate  arm  on  the  southwest  corner,  which 
extended  over  the  sidewalk  at  that  point,  was  broken  oflF; 
and  that  hence  if  the  boy  passed  within  the  gate  there,  he 
might  have  done  so  without  having  his  attention  called  to 
the  fact  that  the  gates  were  down.  It  is  urged  that  the 
broken  arm,  to  which  it  is  said  appellee's  attention  had  been 
called,  tended  to  prove  negligence  on  the  part  of  the  com- 
pany. The  evidence  largely  preponderates  in  favor  of 
appellee,  both  to  the  effect  that  the  boy  did  not  go  within 
the  gates  at  the  place  where  it  is  alleged  the  gate  arm  was 
broken,  and  also  to  the  effect  that  it  was  not  so  broken. 
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Bat  it  is  undisputed  that  the  boy  was  standing  inside  the 
gates  watching  a  train  going  by  before  his  eyes.  Under 
these  circamstances  the  condition  of  the  gate  arm  at  that 
time  was  not  material.  The  gates  are  put  there  to  give 
warning  that  trains  are  passing  or  about  to  pass.  When  a 
passer-by  sees  the  train  itself  going  in  front  of  him,  he  has 
all  the  warning  the  gates  can  give. 

In  the  case  of  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Bell,  70 
BL 102,  it  is  said :  ''  It  is  the  general  rule,  that  it  is  deemed 
culpable  negligence  to  cross  the  track  of  a  railroad  without 
looking  in  every  direction  that  the  rails  run,  to  make  sure 
that  the  road  is  clear.  *  ♦  *  The  ringing  of  the  bell  or 
soanding  the  whistle  is  but  for  the  purpose  of  giving  notice 
of  the  approach  of  the  train.  If  the  traveler  on  the  highway 
has  such  notice  otherwise,  in  season  to  avoid  a  collision  upon 
a  crossing,  the  object  of  ringing  the  bell  or  sounding  the 
whistle  is  subserved,  and  the  failure  to  perform  said  acts  or 
either  of  them,  can  not  be  held  to  be  the  cause  of  an  injury 
which  may  result  from  such  a  collision." 

Such  gates  are  not  usually  so  constructed  as  to  make  it 
impossible  for  a  boy  to  get  under  or  around  them.  It  is 
dilficult  to  see  what  possible  bearing  the  condition  of  the 
gate  arm  could  have  had  upon  this  accident.  The  boy  was 
familiar  with  the  locality  and  knew  the  situation  and  use  of 
the  gates.  He  was  in  daily  association  with  the  conditions 
existing  there,  was  playing  back  and  forth  across  the  tracks, 
and  had  been  warned  by  his  father  to  be  careful.  The  con- 
dition of  the  gate  arm  was  not  so  material  to  the  issues  as 
to  require  it  to  be  submitted  to  the  jury. 

It  is  further  said  that  there  is  conflicting  evidence  as  to 
the  speed  at  which  the  train  which  struck  the  boy  was 
moving.  This  conflict  is  as  to  whether  the  train  was  mov- 
ing at  a  rate  of  six  miles  an  hour  or  at  the  rate  of  from 
fifteen  to  twenty  miles.  Here,  also,  the  testimony  pre- 
ponderates in  favor  of  appellee.  But  in  view  of  the  undis- 
puted fact  that  the  boy  did  not  look  in  the  direction  of,  and 
did  not  see  the  south  bound  train,  and  stepped  immediately 
in  front  of  it,  or  so  near  it  as  to  be  struck  on  the  head  by 
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the  corner  of  the  tender^  we  can  not  regard  appellant's 
tastiraony  as  to  speed,  accepting  it  as  true,  as  tending  to 
prove  negligence  such  as  to  impose  liability  upon  appellee. 

It  is  said  there  was  a  conflict  of  evidence  as  to  whether  a 
headlight  was  burning  upon  the  south  bound  train.  But  it 
was  still  daylight,  and  it  is  immaterial  whether  the  head- 
light was  burning  or  not. 

It  is  said  that  as  no  whistle  was  sounded,  the  question  of 
appellee's  negligence  in  this  respect  should  have  gone  to  the 
jury.  It  appears  that  the  engineer  was  on  the  left  side  of 
his  engine,  and  did  not  see  the  boy,  who  was  standing  on 
the  other  side  of  the  track.  The  fireman  on  the  right  side 
of  the  engine  did  see  the  boy  while  still  more  than  250  feet 
away.  The  boy  was  then  "  standing  six  or  eight  feet  from 
the  track,  watching  the  north  bound  train,  waving  bis 
hand."  There  is  nothing  in  this  record  tending  to  show 
there  was  anything  in  the  boy's  position  or  attitude  to  indi- 
cate that  he  would  step  forward  in  front  of  the  oncoming 
train.  Had  he  been  standing  upon  the  track,  instead  of  six 
or  eight  feet  away  from  it,  the  situation  would  have  been 
different.  But  can  it  be  said  that  an  engineer  or  fireman  is 
negli.^ent  who  sees  a  boy  nearly  nine  years  old  standing  in 
a  place  of  safety  near  the  track,  because  he  does  not  stop  or 
slacken  the  speed  of  his  train  or  blow  a  whistle  when  his 
bell  is  ringing  and  the  crossing  gates  are  down  2  Must  be 
assume  that  such  a  boy  will  not  take  the  ordinary  and  rea- 
sonable precaution  of  looking  both  ways  before  he  steps 
upon  the  track,  or  that  the  boy  is  in  fact  ignorant  of  the 
approach  of  the  oncoming  train  ?    We  think  not. 

In  this  case  the  fireman  saw  the  boy  step  forward.  The 
head  of  the  train  was  then  a  few  feet  north  of  Division 
street,  as  the  evidence  tends  to  show,  and  not  more  than 
ten  or  fifteen  feet  from  the  boy.  The  fireman  "  yelled  "  to 
the  boy  and  shouted  to  the  engineer  to  "  whoa  up."  The 
engineer  set  the  brakes,  he  says,  at  once,  but  it  was  too 
late  to  stop  the  train  before  it  struck  the  boy. 

It  is  probable  that  the  lad  did  not  distinguish  the  noise 
made  by  the  train  approaching,  from  that  made  by  the  train 
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which  he  was  watching.  But  the  evidence  does  not  tend  to 
show  that  there  was  anything  to  give  notice  of  this  to  the 
fireman  who  saw  him  there,  in  time  for  any  action  to  be 
taken  to  prevent  the  accident,  or  even  to  blow  the  whistle. 
To  charge  the  defendant  with  negligence,  it  would  be  nec- 
essary to  prove  such  notice,  '^  at  least  long  enough  before 
the  injury  inflicted  to  have  enabled  him  to  have  formed  an 
intelligent  opinion  as  how  the  injury  might  be  avoided  and 
apply  the  means."  Chicago,  B.  &  Q.  E.  R.  Co.  v.  Johnson, 
103  111.  512. 

We  are  of  the  opinion  that  the  evidence  fails  to  charge 
the  defendant  with  negligence,  and  that  a  verdict  to  that 
effect  could  not  have  been  sustained. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  discuss 
the  application  of  the  doctrine  of  contributory  negligence 
to  the  conduct  of  this  boy  between  eight  and  nine  years  of 
B,ffe.  It  has  been  held  on  the  one  hand,  in  this  State,  that 
children  of  tender  years  are  incapable  of  such  negligence; 
and  on  the  other,  that  it  is  always  a  question  of  fact  for  a 
jury,  whether,  under  the  facts  in  a  particular  case,  the  child 
was  in  the  exercise  of  proper  care.  Chicago  City  Ry.  Co. 
V.  Wilcox,  138  111.  882. 

The  record  in  this  case  shows,  however,  that  a  jury  upon 
the  first  trial  did  find  expressly  that  the  boy  was  of  suffi- 
cient age  and  intelligence  to  understand  that  gates  when 
down  were  a  signal  that  trains  were  passing  or  about  to 
pass  the  crossing. 

"  This  court  has  repeatedly  declared  the  doctrine  that  it 
is  the  duty  of  persons  about  to  cross  a  railroad  track  to 
look  about  them  and  see  if  there  is  danger;  not  to  go  reck- 
lessly upon  the  track,  but  to  take  the  proper  precautions 
themselves  to  avoid  accidents  at  such  places."  Chicago,  B. 
&  Q.  R.  R  Co.  V.  Damerell  et  al.,  81  111.  454. 

Where  the  evidence  is  such  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  for  the  plaintiff  if  rendered,  it 
is  not  error  to  instruct  the  jury  to  find  for  the  defendant, 
as  was  done  in  this  case. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Board  of  Commissioners  of  Cook  County  t.  William 

Harley. 

1.  County  Commissioners  op  Cook  County— JKflfW  o/,  to  Delegate 
Authority, — Under  the  law  in  force  in  1885  the  county  commissioners 
of  Cook  county  had  no  power  to  delegate  to  any  officer,  agent  or  com- 
mittee,  authority  to  make  any  contract  for  the  expenditure  of  public 
money  exceeding  the  sum  of  $500. 

2.  Verdicts — No  Ground  for  Interference, — ^The  court  discuss  thB 
evidence  in  this  case  and  conclude  that  no  cause  is  shown  by  the  record 
for  any  interference  by  this  court  with  the  verdict  returned  by  the  jury 
that  tried  the  case,  and  that  it  must  be  treated  as  conclusive  of  the 
questions  of  fact  involved. 

Assumpsit,  on  the  common  counts.    Appeal  from  the  Circuit  Court 
of  -Cook  County:  the  Hon.   Richard  S.  Tuthill,  Judge,  presidmg. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1 897.    Affirmed. 
Opinion  filed  April  8,  1898. 

EoBEBT  S.  Iles,  county  attorney,  and  Frank  L.  Shbpakd, 
assistant  county  attorney,  for  appellant. 

Wing,  Chadbouene  &  Leach,  attorneys  for  appellee. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  Court, 
January  31, 1885,  an  agreement  in  writing  was  entered 
into  by  and  between  the  appellee  and  Cook  county,  Illinois, 
for  the  erection  of  the  second  one-ward  building  of  the 
County  Insane  Asylum  at  Dunning.  It  was  therein  pro- 
vided that  appellee  should  erect  such  building  according  to 
plans  and  specifications  thereto  attached,  for  the  sum  of 
$80,575.83,  to  be  paid  to  him  by  said  county.  The  building 
was  completed  in  February,  1886.  This  suit  was  brought 
April  6,  1893,  and  is  to  recover  upon  a  claim  for  extras 
alleged  to  have  been  furnished  by  the  appellee  in  the  con- 
struction of  said  building,  amounting  to  $18,000.  January 
27,  1897,  a  jury  returned  a  verdict  in  favor  of  appellee  for 
$6,402,  and  March  13,  1897,  judgment  was  entered  on  said 
verdict  in  the  Circuit  Court.  From  that  judgment  this 
appeal  is  prosecuted  by  the  county  commissioners. 
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Said  contract  was  made  by  what  has  been  called  the 
** boodle"  coanty  board.  The  building  in  question  was 
erected  under  the  supervision  of  that  board  and  its  commit- 
tees. Ifo  record  or  memoranda  as  to  any  extras,  or  any 
contract  or  agreement  as  to  extras,  was  kept  or  preserved 
by  any  committee,  or  member  of  a  committee,  or  any  person 
J^presenting  the  county.  As  one  of  the  then  county  com- 
niissioners  testified,  "When  bills  were  presented  for  extras 
they  trusted  to  their  memory."  Also  that  "The  boodle 
ciiai*ge8  against  the  board  were  just  about  looming  up  at 
that  time." 

Nearly  a  year  after  said  building  had  been  completed  and 

Accepted  and  paid  for  by  the  county,  "  the  joint  committee 

^n  public  buildings  and  charities "  recommended  the  pay- 

^ent  to  appellee  of  the  sum  of  $15,057.12  for  such  extras, 

although  the  architect's  estimate  therefor  was  |6,022. 

-A.ti  the  trial  but  three  witnesses  were  called  by  appellee 

*^<i  none  by  appellant.     Referring  to  this,  and  following  a 

^fei*©nce  to  the  recommendation  of  the  committee,  made 

^®^^^lj  a  year  after  the  building  had  been  completed,  that 

j^^^s^m  of  over  $15,000  be  paid  for  such  extras,  counsel  in 

^i^  brief  for  appellant  say  that  "Shortly  after,  members 

^l^e  board  and  of  this  committee  were  indicted,  tried 

,   "^     convicted  of  conspiracy  to  defraud  the  county,  and 

t^J^^^^tg   said    trial    upon    said  charge  of  conspiracy,  the 

^-  ^^:inents  and  records  of  the  county  board  were  used  in 

^^^^  trial,  and  that,  upon  search  being  made  prior  to  the 

\^C^1  of  this  suit,  all  of  the  documents  in  the  Harlev  case 

^ere  gone,  and  that  the  large  tin  box  in  which  they  were 

kept,    and    which    was   marked    *  Harlev,'    was    empty. 

Hence  the  defendants  could  produce  no  evidence,  except 

the  written  record  of  the  board,  which  corresponded  with 

the  printed  proceedings  of  the  board  introduced  by  the 

plaintiff." 

The  case  was  not  tried  until  about  eleven  years  after  the 
building  in  question  had  been  completed  and  accepted,  and 
the  contract  price  therefor  paid  in  full.  The  claim  for 
extras  equals  about  22^  per  cent  of  the  contract. 
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The  county  commissioners,  acting  as  a  board,  never  author- 
ized any  extra  work  or  material  for  said  building.  What- 
ever was  done  in  that  regard  was  done  by  a  committee  of 
said  board,  or  members  of  such  a  committee.  The  county 
commissioners  had  at  that  time  no  power  to  delegate  to  any 
officer,  agent  or  committee,  authority  to  make  any  contract 
for  the  expenditure  of  public  money  exceeding  the  sum  of 
$500.     Rev.  Stat.  1885,  Ch.  34,  Sec.  61. 

Appellant  contends  that  the  contracts  for  extras  (if  any 
such  contracts  were  ever  made)  were  for  more  than  $500 
each;  that  they  were  made  by  a  committee,  or  members  of 
a  committee;  that  appellee,  in  his  bill  of  particulars,  has 
separated  the  alleged  extras  into  many  items,  each  being  for 
less  than  $500,  for  the  purpose  of  avoiding  the  law;  and 
that  therefore  he  can  not  lawfully  recover  in  this  case  except 
for  one  item  of  $250,  specified  in  their  brief. 

If  it  be  true  that  the  claim  of  appellee  has  been  separated 
into  items  in  the  manner  and  for  the  purpose  indicated,  then 
he  ought  not  to  recover  for  any  part  of  the  claim  as  to  which 
the  contract  was  for  over  $500.  That  this  case  "  is  sur- 
rounded by  circumstances  *  *  *  which  cast  grsLve  sus- 
picion upon  the  good  faith  of  the  transactions  set  out  in 
the  plaintifiTs  bill  of  particulars  "  must  be  conceded.  Take 
for  instance  the  excavating  for  the  foundation,  which  was 
to  have  been  done  by  the  wards  of  the  county,  but  which, 
it  is  claimed,  was  not  properly  done  by  them.  Counsel  for 
appellee,  in  their  brief,  say  that  appellee  "  did  the  work  of 
excavating  for  the  foundations  and  basement,  and  did  it 
well,  and  the  aggregate  cost  thereof  CMnounted  to  thousands 
ofdoUarsP  Yet  in  the  bill  of  particulars  the  excavating  is 
separated  into  a  number  of  items,  such  as,  '^  for  the  south 
half  of  the  bottom  of  the  building; "  for  "  trenches; "  for  the 
"  ventilating  shaft; "  for  the  "  swimming  bath; "  for  "  east 
side  of  bath; "  for  "  the  north  half  "  of  the  building;  *'  in 
'west  foul  air  duct; "  "  foul  air  duct  across  the  main  hall, " 
etc.  Each  of  these  numerous  excavation  items  is  for  less 
than  $500.  So  each  item  in  the  bill  for  extras,  aggregating 
about  $18,000,  is  for  $500  or  less. 
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If  the  alleged  fraudulent  separation  of  the  other  portions 
of  the  bill  of  particulars  was  as  apparent  as  that  in  regard 
to  the  excavations,  the  contention  by  counsel  for  appellant 
should  be  sustained.  But  that  is  not  the  case.  This  ques- 
tion was  evidently  carefully  considered  by  the  trial  court. 
In  the  somewhat  voluminous  instructions  given,  this  question 
was  fairly  submitted  to  the  jury.  The  third  instruction 
given  to  the  jury  on  behalf  of  appellant  is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  some  or  all 
of  the  items  in  the  plaintiffs  bill  of  particulars  charged  do 
not  constitute  separate  and  distinct  contracts,  but  that  any 
two  or  more  of  said  items  in  said  bill  of  particulars  charged 
belong  together  and  constitute  one  and  the  same  contract, 
and  that  the  sum  of  said  items  so  taken  together  in  one 
contract  involves  the  expenditure  of  public  money  exceeding 
the  sum  of  five  hundred  dollars  ($500),  and  that  the  said 
items  of  labor  and  materials  so  taken  together  in  one  con- 
tract, were  not  furnished  pursuant  to  any  contract  with 
the  county  board  as  a  board,  but  were  furnished  solely 
upon  the  order  of  certain  officers,  commissioners  or  com- 
mittees, then,  in  such  case,  the  plaintiff  is  not  entitled  to 
recover  as  to  each  or  any  of  said  items,  which,  taken  to- 
gether, constitute  one  separate  and  distinct  contract  involv- 
ing the  expenditure  of  public  money  exceeding  five  hundred 
dollars  ($500),  and  that  as  to  such  items,  they  should  find 
for  the  defendant." 

There  is  no  controverted  question  of  law  presented  by 
counsel  or  apparent  to  the  court  in  this  case.  The  claim  of 
appellee  is  for  $18,000.  The  verdict  of  the  jury  is  for  a 
little  over  $6,000,  being  almost  exactly  the  amount  certi- 
fied by  the  architect  ten  years  prior.  It  may  be  that  the 
jury  rejected  every  item  in  appellee's  bill  of  particulars 
which  is  subject  to  the  objection  urged.  As  the  jury  dis- 
allowed about  two-thirds  of  the  amount  of  appellee's  claim, 
this  may  be  assumed.  Counsel  for  appellee  in  their  brief 
say  that  a  detailed  bill  of  particulars  was  filed,  but  as  they 
also  say,  it  is  not,  as  a  document,  included  in  appellant's 
bill  of  exceptions.  The  details  as  to  items  in  it  are  selected 
from  testimonv. 
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There  is  no  cause  shown  by  this  record  for  any  interfer- 
ence by  this  court  with  the  verdict  of  the  jury.  That  ver- 
dict is  conclusive. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


India  Rubber  Company  y«  C.  J.  Smith  &  Sons  Co. 
India  Rubber  Company  y.  Charles  Flint. 

1.  EquTTY— Consolidation  of  Suits  Where  Sut^fect-matter  is  Suhgtan- 
tiaUy  IdenticaL — Orders  consolidating  suits  in  equity  are  to  be  com- 
mended where  justified  by  the  facts,  and  even  where  there  is  no  motion 
by  either  party,  a  court  may  properly  order  consolidation  when  the 
substantial  identity  of  the  subject-matter  of  two  causes  comes  to  its 
knowledge. 

2.  Appeals  and  Errors— ^om  Interlocutory  Orders— Order  Direct- 
ing a  Sheriff  to  Turn  Over  Property  to  a  Receiver, — An  order  directing 
a  sheriff  to  turn  over  property  levied  on  by  him  under  an  execution,  to 
a  receiver,  is  only  an  interlocutory  order  from  which  no  appeal  will  lie. 
The  only  interlocutory  orders  from  which  appeals  will  lie  are  those 
granting  injunctions  and  appointing  receivers. 

8.  Same~/1  Party  Held  Not  Affected  by  an  Order  and  Not  Entitled 
to  Appeal. — A  judgment  creditor  whose  execution  has  been  levied  upon 
the  property  of  his  debtor  has  no  right  of  appeal  from  an  order  appoint- 
ing a  receiver  of  the  property  of  his  debtor,  where  such  order  in  no  way 
interferes  with  the  title  or  possession  of  the  officer,  as  he  is  not  injured 
thereby. 

In  Equity.— Interlocutory  orders  appointing  a  receiver  and  consolidat- 
ing causes.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  April 
8,  1898. 

Ferguson  &  Goodnow  and  David  S.  Geeb,  attorneys  for 
appellant. 

Gilbert  &  Gilbert  and  Kiohakd  H.  Mather,  attorneys 
for  appellees;  Herrigk,  Allen,   Botesen  &   Mabtik  and 

HOTNE,   FOLLANSBEE  &  O'CoKNOR,  of  COUnsel. 
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Mr,  Justiob  Horton  deliyebed  the  opinion  op  the  Court. 
This  is  an  appeal  from  orders  in  each  of  said  causes  ap- 
pointing a  receiver,  and  from  an  order  of  consolidation. 

As  to  the  order  consolidating,  not  only  was  it  not  errone- 
ous, but  such  orders  are  to  be  commended.  Even  if  there 
had  been  no  motion  by  either  party,  it  would  have  been  the 
duty  of  the  court  to  have  ordered  the  consolidation  when 
the  substantial  identity  of  the  subject-matter  of  the  two 
cases  came  to  its  knowledge.  Woodbum  v.  Woodburn,  23 
111.  App.  296. 

By  an  order  entered  February  8, 1898,  the  Circuit  Court 
directed  the  sheriff  to  turn  over  to  the  receiver  certain  prop- 
^''ty  in  his  possession  which  he  had  levied  upon  under  exe- 
cutions against  the  principal  defendant.    Appellant  argues 
^^  length  against  the  correctness  of  that  order.    There  are 
^^o  reasons  why  this  court  can  not  now  determine  as  to  the 
directness  of  such  order,  viz.: 
1st.    It  is  not  appealed  from. 

^ci.    It  is  only  an  interlocutory  order  from  which  no 

i^P^al  lies.    The  only  interlocutory  orders  from  which  ap- 

^^^Is  lie  are  those  granting  injunctions   and  appointing 

^I^P^ivers,  and  that  is  only  by  special   statute.    Pease  v. 

^    rs  &  Co.,  66  111.  App.  359. 

e  orders  appealed  from  direct  "  That  Chicago  Title  & 
^V^st  Company  be  appointed  receiver  of  said  corporation, 
"^  arman-Schub  Cycle  Manufacturing  Company,  with  the 
uRual  duties  of  receivers  in  such  cases."  The  appellant  was 
a  judgment  creditor  of  said  Cycle  Company,  and  had  caused 
execution  to  be  levied  upon  the  assets  of  the  Cycle  Company 
before  said  order  appointing  a  receiver  was  entered.  The 
sheriff  of  Cook  county  was  in  possession  of  the  property 
levied  upon,  but  is  not  a  party  to  either  of  the  bills  of  com- 
plaint set  out  in  the  record.  It  does  not  appear  whether  he 
is  a  party  to  the  other  bill  of  complaint,  which  this  record 
shows  to  have  been  filed  in  the  Circuit  Court  in  regard  to 
the  same  subject-matter,  and  under  which  the  same  receiver 
was  also  appointed.  That  other  bill  of  complaint  is  omitted 
from  the  pnecipe  for  a  transcript  filed  by  appellant,  and  is 
therefore  not  in  the  record  filed  in  this  court. 


\; 
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The  orders  appealed  from  do  not  in  any  manner  inter- 
fere with  the  title  or  possession  of  the  sheriff.  The  orders 
that  the  receiver  be  appointed  "  with  the  usaal  duties  of 
receivers  in  such  cases  "  do  not  affect  any  rights  or  interests 
of  the  appellant.  The  appellant  corporation  does  not  appear 
to  have  any  interest  in  any  property,  choses  in  action  or 
rights  which  would  pass  or  be  vested  under  said  orders 
appointing  the  receiver.  That  such  was  understood  and  in- 
tended bv  the  court  below,  as  well  as  bv  the  solicitors,  is 
shown  by  the  fact  that  afterward  and  by  an  order  not 
appealed  from^  the  sheriff  is  directed  to  turn  over  to  the  re- 
ceiver the  property  in  his  hands  under  said  execution.  The 
correctness  of  said  last  mentioned  order  can  not  be  reviewed 
on  this  appeal.  The  appellant  has  no  right  of  appeal  from 
the  orders  appointing  a  receiver,  as  it  is  not  injured  thereby. 
Stone  V.  Wood,  85  111.  603;  Clark  v.  Marfield,  77  111.  258; 
Eobinson  v.  Brown,  82  111.  279. 

It  is  quite  unnecessary  to  further  consider  the  one  hun- 
dred and  two  errors  assigned  upon  this  brief  record.  The 
orders  of  the  Circuit  Court  appointing  a  receiver  and  con- 
solidating said  causes  are  affirmed. 


In  the  Matter  of  the  Estate  of  Louis  Grossman^ 

Deceased. 

1.  Willi*— Protn«ow«  of  the  Statute  in  Regard  to  Nuncupative  Wills 
Strictly  Cowftrued  and  Enforced,—The  provisions  of  the  statute  in 
regard  to  nuncupative  wiUs  must  have  a  rigid  and  strict  construction, 
and  must  be  strictly  enforced  by  the  courts. 

2.  Same— Witnessing  Nuncupative  WiUs, — It  is  not  essential  to  the 
validity  of  a  nuncupative  will  that  the  testator  should  use  the  exact 
words  of  the  statute  in  requesting  persons  present*' to  bear  witness 
that  such  was  his  will."  It  is  sufficient  if  such  desire  Is  dearly  and  un- 
equivocally manifested  by  the  testator,  but  it  is  indispensaUe  that  the 
testator  should  expressly  desire  those  present  to  bear  witness  that  such 
was  his  last  will,  or  should  say  or  do  something  equivalent  to  an  express 
request. 

8.    Same— Prqper  Execution  of  WiU  a  Question  of  Lau?.— Whether  a 
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will  is  or  is  not  executed  with  tlie  proper  formalities,  is  a  question  of 
law,  not  of  fact. 

Petition,  requesting  the  probate  of  a  will.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1897. 
Affirmed.    Opinion  filed  April  8,  1898. 

Flower,  Smith  &  Musorats,  attorneys  for  appellant. 

At  the  making  of  a  nuncupative  will  it  is  not  necessary 
that  the  testator  should  in  express  words  request  the  persons 
present  to  witness  the  will.  Any  form  of  expression,  how- 
ever imperfectly  uttered,  so  that  it  conveys  to  the  minds 
of  those  to  whom  it  is  addressed  the  idea  that  he  desires 
them,  or  some  of  them,  to  bear  witness  to  the  disposition 
he  is  making  of  his  property,  will  be  <leemed  a  compliance 
with  the  statute;  and  herein  it  will  be  noticed  that  our 
statute  (Hurd^s,  1895,  Chap.  148,  Sec.  15,  page  1580)  reads: 
"  And  that  he  or  she  did  at  the  same  time  desire  the  per- 
sons present,  or  some  of  them,  to  bear  witness  that  such 
was  his  or  her  will,  or  words  to  that  effect."  Weir  v.  Chid^ 
ester,  63  111.  453;  Bradford  v.  Glower,  60  III.  App.  55;  Bar- 
rington  v.  Stees,  82  111.  50;  Baker  v.  Dodson,  40  Am.  Dec. 
650;  Mulligan  v.  Leonard,  46  la.  692;  Gwin  v.  Wright,  8 
Hump.  (Tenn.)  639;  Parsons  v.  Parsons,  2  Greenleaf  (Me.), 
298;  Deane  v.  Littlefield,  1  Pick.  239;  Hare  v.  Bryant,  Ky. 
Dec.  270;  Parkison  v.  Parkison,  12  S.  &  M.  (Miss.)  672; 
Portwood  V.  Hunter,  6  B.  Monroe  (Ky.)  538. 

Wilson,  Moork  &  McIi.vaine,  attorneys  for  appellees, 
Frederick  Grossman  and  William  Grossman. 

"It  is  the  received  doctrine  that  the  testamentary  ca- 
pacity and  the  animus  teetandi^  at  the  time  of  the  alleged 
nuncupation,  must  appear  by  the  clearest  and  most  indis- 
putable testimony,  and  that  the  proof  embodies  the  real 
testamentary  intentions  of  the  deceased."  Morgan  v. 
Stevens,  78  IlL  287;  Crean  v.  Hourigan,  68  111,  App.  187. 

"  The  provisions  of  the  statute  in  regard  to  nuncupative 
wills  have  been  strictly  enforced  by  the  courtSi  and  they 

VoLlXXVlt 
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have  generally  adopted  a  rigid  and  strict  constrQction  in 
regard  to  them.  It  must  appear  that  all  the  reqairements 
of  the  law  have  been  complied  with.  Independent  of  the 
statute  of  frauds  the/adum  of  a  nuncupative  will  requires 
to  be  proved  by  more  strict  evidence  than  a  written  one. 
The  testamentary  capacity,  or  animus  testandij  and  the 
rogatio  iestium  at  the  time  of  the  alleged  nuncupation,  must 
appear  by  the  clearest  and  most  indisputable  testimony. 
*  *  *  In  all  cases  in  our  books  of  reports  in  which  nun- 
cnpatire  wills  have  been  sustained,  the  testator  unmistak- 
ably indicated  his  purpose  of  performing  a  testamentary 
act.''    Smith  v.  Thurman,  2  Heisk.  (Tenn.)  110. 

Adolph  D.  Weinkr,  attorney  for  appellee  M.  T.  Gross- 
man; EosKNTHAL,  Kusz  &  HiRscHL,  of  couuseL 

Mr.  Justice  Horton  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  is  whether  a  certain  document 
presented  in  the  Probate  Court  of  Cook  County,  June  22, 
1894,  is  or  is  not  the  nuncupative  will  of  Louis  Grossman, 
deceased.  Probate  of  such  document  as  such  a  will  was 
denied  by  the  Probate  Court,  and  the  matter  was  taken  to 
the  Circuit  Court  of  Cook  County  by  appeal.  The  testi- 
mony taken  in  the  Probate  Court  was  reduced  to  writing, 
and  by  stipulation  was  the  testimony  upon  which  the  case 
was  heard  in  the  Circuit  Court.  After  the  testimony  had 
been  read  to  the  jury,  the  court,  at  the  instance  of  the  oppo- 
nents, instructed  the  jury  to  return  a  verdict  finding  that 
said  document  is  not  the  nuncupative  will  of  said  Louis 
Grossman.  Such  verdict  was  returned  by  the  jury.  Emma 
Bricher,  proponent  of  said  alleged  will  and  the  principal 
beneficiary  thereunder,  brought  the  case  to  this  court  by 
appeal. 

The  proposed  will  offered  in  evidence  is  as  follows : 

^^Be  it  remembered  that  heretofore,  on  or  about  the 
eleventh  day  of  June,  A.  D.  1894,  the  undersigned,  Freder- 
ick Grossman,  of  5623  Dearborn  street,  Chicago,  Dr.  A.  M. 
Harvey,  of  St.  Elizabeth^s  Hospital,  corner  of  Davis  and  Le 
Moyne  streets,  Chicago,  Illinois,  and  William  K  Burcky,  of 
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6641  Soath  Halsted  street,  Cbicago,  Illinois,  were  present 
at  said  St  Elizabeth  Hospital  at  the  bedside  of  Louis  Gross- 
man, since  deceased,  a  brother  of  the  said  Frederick  Gross- 
man; a  consultation  of  physicians  had  jnst  been  held  and  it 
had  been  decided  that  an  operation  should  be  performed 
upon  the  said  Louis  Grossman,  as  the  only  chance  of  saving 
his  life.  After  the  consultation  the  undersigned,  together 
with  Frederick  A.  Grossman,  were  left  alone  with  said 
deceased.  Thereupon  the  undersigned  Frederick  Grossman 
stated  to  said  deceased  that  an  operation  was  the  only 
means  of  saving  his  life,  and  that  the  time  of  the  operation 
had  been  fixed  for  three  o'clock  on  the  afternoon  of  Mon- 
day, June  nth;  said  Frederick  Grossman  further  asked 
said  deceased  whether  in  view  of  the  uncertainty  of  the 
result  of  said  operation  he,  Louis  Grossman,  wished  to 
make  any  settlement  of  his  matters.  Louis  Grossman  said 
that  he  did.  Thereupon  Frederick  Grossman  secured  pen- 
cil and  paper.    Louis  Grossman  then  said : 

" '  I  give  the  three  lots  in  Englewood  on  Wentworth 
avenue  to  Sylvia,  the  wife  of  the  doctor  there  (pointing  to 
Dr.  Burcky). 

"  *  I  give  to  Freddie,  the  young  doctor  there  (pointing  to 
Frederick  A.  Grossman),  the  property  on  North  avenue 
where  the  barn  and  coal  yard  are,  numbered  718  and  720 
West  North  avenue. 

''  ^  I  give  to  Emma  Bricher  all  the  money  I  have  in  notes 
and  mortgages  bearing  interest  (or  as  Dr.  Harvey  remem- 
bered it,  all  money,  including  notes  and  mortgages);  you 
will  find  the  papers  at  the  bank  (Foreman's  Bank);  but 
Emma  Bricher  is  to  give  one  thousand  dollars  out  of  these 
notes  and  mortgages  to  John  Gross'  oldest  daughter  by  his 
first  wife.  I  want  all  my  bills,  including  hospital  bills, 
doctor's  bills  and  funeral  expenses,  and  all  incumbrances 
on  my  property  (Dr.  Harvey  does  not  remember  this  last 
item)  to  be  paid  by  Emma  Bricher  out  of  the  property  given 
to  her. 

"  *  Anything  else  I  have  I  give  to  Andrew,  your  little  boy 
(indicating  Frederick  Grossman). 
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"  '  I  want  to  be  buried  on  mother's  lot  in  Oakwood  Ceme- 
tery.' 

"  Mr.  Frederick  Grossman  and  Dr.  Burcky  remember  that 
the  testator  .said  that  Frederick  Grossman  was  to  take  care 
of  the  property  of  the  boy  Andrew,  without  any  expense  or 
trouble. 

^'  That  said  Louis  Grossman  said  that  was  all.  He  died 
about  ten  o'clock  on  the  forenoon  of  Monday,  June  11th. 

''  In  testimony  of  the  above  we  have  set  our  hands  hereto 
this  19th  day  of  June,  A.  D.  1894. 

(Signed)    Frederick  Grossman. 
(Signed)    William  E.  Burcky. 
(Signed)    Andrew  M.  Harvey. 

"  The  foregoing  was  read  to  Frederick  Grossman,  Will- 
iam E.  Burcky  and  A.  M.  Harvey  in  our  presence,  and  was 
subscribed  by  them  in  our  presence. 

(Signed)    F.  E.  Prestley,  M.  D. 

St.  Elizabeth  Hosp. 
(Signed)    W.  R.  Livingston,  M.  D. 

269  La  Salle  Avenue. 
(Signed)    Wm.  B.  MoIlvaine, 

502  JS.  State  St 
(Signed)    H.  C.  Adoook. 

4459  Evans  Ave.'' 
There  is  no  question  but  that  this  alleged  will  was  re- 
duced to  writing  within  the  time  required  by  the  statute,  in 
the  form  necessary.    The  main  question  is,  have  two  wit- 
nesses testified  to  the  statutory  requirements  ? 

^^It  is  a  cardinal  principle  that  the  provisions  of  the 
statute  must  have  a  rigid  and  strict  construction,  and  must 
be  strictly  enforced  by  courts,"  and  that  there  must  be  the 
concurring  testimony  of  at  least  two  witnesses.  Morgan  v. 
Stevens,  78  111.  287. 

It  is  not  necessary  that  a  testator  should  use  the  exact 
words  of  the  statute  in  requesting  persons  present  "  to 
bear  witness  that  such  was  his  will."  It  is  sufficient  if  such 
desire  is  clearly  and  unequivocaUy  manifested  by  the  testa- 
tor.   Harrington  v.  Stees,  82  111.  50. 
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fiat  it  is  indispensable  to  the  validity  of  a  nuncupative 
will  that  the  testator  should  expressly  desire  those  present 
to  bear  witness  that  such  was  his  last  will,  or  should  say  or 
do  something  equivalent  to  an  express  request.  Arnett  v. 
Arnett,  27  111.  247. 

Does  it  clearly  appear  in  the  case  at  bar  by  the  testimony 
of  at  least  two  witnesses,  that  such  a  desire  was  expressed 
by  Louis  Grossman  f 

Section  2  of  Chapter  145  of  the  Bevised  Statutes  pro- 
vides that  ^^  all  wills,  testaments  and  codicils,  by  which  any 
lands,  tenements,  hereditaments,  annuities,  rents  or  goods 
and  chattels  are  devised,  shall  be  reduced  to  writing  and 
signed  by  the  testator,  etc." 

Oral  wills,  however,  are  excepted  from  the  operation  of 
this  section  of  the  statute  by  section  15  of  the  act,  which 
provides  as  follows :  '^  A  nuncupative  will  shall  be  good 
and  available  in  law  for  the  conveyance  of  personal  prop- 
erty thereby  bequeathed,  if  committed  to  writing  within 
twenty  days  after  the  making  thereof,  and  proven  before 
the  Countv  Court  bv  two  or  more  credible  disinterested 
witnesses,  who  were  present  at  the  speaking  and  publishing 
thereof,  who  shall  declare  on  oath  or  affirmation  that  they 
were  present  and  heard  the  testator  pronounce  the  said 
words,  and  that  they  believed  him  to  be  of  sound  mind  and 
memory;  and  that  he  or  she  did  at  the  same  time  desire  the 
persons  present,  or  some  of  them,  to  bear  witness  that  such 
was  his  or  her  will,  or  words  to  that  effect;  and  that  such 
will  was  made  in  the  time  of  the  last  sickness  of  the  tes- 
tator or  testatrix,"  etc. 

It  is  of  course  conceded  that  the  alleged  will  in  question 
can  not  be  operative  as  to  real  estate. 

"  Whether  a  will  is  or  is  not  executed  with  the  proper  for- 
malities, is  a  question  of  law,  not  of  fact."  Koe  v.  Taylor, 
45  111.  491;  Graybeal  v.  Gardner,  146  111.  346. 

It  will  be  noticed  that  it  does  not  appear  by  said  alleged 
will  that  the  testator  desired  the  persons  present  to  witness 
his  will.  There  is  no  reference  whatever  in  that  document 
to  the  question  of  witnesses  or  the  witnessing  of  his  will 
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made  by  or  in  the  presence  of  the  testator.  The  three  per- 
sonsiwho  signed  that  paper  writing  as  having  been  wit- 
nesses to  the  making  of  said  alleged  will,  were  examined  in 
coart  as  witnesses.  Neither  one  of  them  swears  that  the 
testator  expressed  any  desire  in  any  manner  that  they  or 
either  of  them  should  bear  witness  to  his  wilL  On  the 
contrary,  they  all  swear  definitely  that  he  did  not. 

The  only  reference  to  the  question  of  witnessing  the  will 
appearing  in  the  testimony  of  either  of  the  persons  present 
when  the  nuncupative  will  is  alleged  to  have  been  made,  is 
by  Dr.  Harvey.    His  testimony  as  to  that  is  as  follows : 

^'  Mr.  Frederick  Orossman  said  '  You  are  a  witness,'  but 
Mr.  Louis  Grossman  never  mentioned  the  word  witness  at 
all." 

^^  Q.  But  Mr.  Frederick  Grossman  did  say  ^  You  are  a 
witness ! ' "  "  A.  He  says  *  You  are  a  witness,'  or  words  to 
that  effect.  I  don't  know  whether  those  were  the  exact 
words  or  not,  but  I  was  led  to  understand  that  that  was 
the  will  and.  I  was  a  witness  to  it." 

This  the  brother  Frederick  positively  denies.  Dr.  Burcky 
and  Frederick  Grossman,  the  two  other  witnesses,  both 
swear  that  the  deceased  said  nothing  whatever  about  wit* 
nesses  or  anything  like  that,  and  in  no  manner  indicated  a 
desire  to  have  those  present,  or  any  of  them,  witness  his 
will.  This  is  fatal  to  the  alleged  will.  The  provisions  of 
the  statute  in  regard  to  witnessing  a  nuncupative  will  have 
not  been  complied  with.  The  action  of  the  trial  court  in 
instructing  the  jury  to  return  a  verdict  against  the  validity 
of  this  alleged  will  must  be  sustained. 

At  the  interview  when  it  is  claimed  the  nuncupative  will 
was  made,  the  deceased  stated  how  he  desired  to  have  his 
property,  both  real  and  personal,  distributed.  A  memo- 
randum was  made  at  the  time  by  the  brother  Frederick. 
This  was  about  midnight  June  10-11,  1894.  It  had  been 
determined  that  a  surgical  operation  upon  deceased  was 
necessary,  and  that  it  should  be  performed  at  3  p.  ic  the 
1 1th.  Deceased  was  advised  of  the  fact.  The  physicians 
said  that  he  would  be  competent  to  make  a  will  at  any  time 
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before  the  operation  was  to  be  performed.  From  the  tes- 
timony in  this  case  it  seems  to  be  clearly  established  that 
what  was  intended  to  be  done  was  to  have  a  formal  will 
prepared,  and  to  have  the  same  executed  before  the  surg- 
ical operation  was  commenced.  Frederick  in  fact  prepared 
a  draft  of  a  written  will.  But  the  deceased  died  at  ten 
o'clock  that  morning,  and  this  unexpected  result  probably 
prevented  the  execution  of  such  a  will.  That  the  deceased 
intended  to  make  a  will  substantially  as  provided  by  the 
proposed  nuncupative  will,  can  hardly  be  questioned. 
Whether  he  would  have  given  the  personal  property  as 
therein  provided,  independent  of  the  devises  of  the  real 
estate,  may  be  doubted.  But  whatever  may  have  been  his 
intentions,  he  in  fact  made  no  will  that  can  be  sustained  in 
law. 

It  is  unnecessary  to  consider  the  other  objections  made 
to  the  validity  of  the  alleged  nuncupative  will  in  question. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Charles  E.  Crniksliank  v.  W.  W.  Kimball  Company. 

1.  Justices  of  the  'PRACit-~Juri8diciion  of,  in  Replevin  Suits, — 
W^ere  the  value  of  the  property  in  controversy  in  a  replevin  suit  com- 
menced before  a  jastice  of  the  peace  jb  more  than  $200,  the  justice  has 
no  jurisdiction  further  than  to  order  a  return  of  the  property,  and  none 
is  acquired  by  the  Circuit  Court  on  appeal. 

Beplerln,  commenced  before  a  justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adaks,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1897.    Reversed  and  remanded.    Opinion  filed  April  8, 1808. 

Frrd  H.  Atwood  and  Frank  B.  Pease,  attorneys  for 
appellant. 

Wilder,  Eldridge  &  Alden,  attorneys  for  appellee. 
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Statement. 

The  inception  of  this  cause  was  a  replevin  sait  broaght 
by  appellee  against  appellant  before  a  justice  of  the  peace, 
to  recover  a  piano.  The  piano  was  taken  from  appellant 
by  a  constable  by  virtue  of  a  writ  of  replevin*  and  delivered 
to  appellee.  Jury  trial  in  the  justice  of  the  peace  court 
and  verdict  in  favor  of  appellee.  Defendant  below  ap- 
pealed to  the  Circuit  Court  where  the  cause  was  again  tried 
by  a  jury,  resulting  in  a  verdict  finding  right  of  property  in 
api)ellee. 

March  28, 1895,  one  Lois  Champlain  purchased  of  appel- 
lee the  piano  in  question  for  the  agreed  price  or  sum  of 
$225.  She  signed  and  gave  to  appellee  her  promissory 
note  of  that  date  for  said  sum  of  $225  payable  in  install- 
ments, with  interest  at  the  rate  of  six  per  cent  per  annum 
until  paid.  Embodied  in  and  made  a  part  of  said  note  are 
certain  conditions,  in  which  it  is  provided  among  other 
things  that  said  piano  was  and  should  remain  the  property 
of  appellee  until  all  such  installments  and  the  interest 
thereon  were  fully  paid,  and  that  in  case  of  default  in  the 
payment  of  all  or  any  one  of  said  installments,  or  the  inter- 
est thereon,  t&at  appellee  should  have  the  right  to  take 
immediate  possession  of  said  piano.  The  piano  was  deliv- 
ered to  Mrs.  Champlain  by  appellee  March  <U),  1895. 

April  18, 1895,  Mrs.  Champlain  gave  to  Fred  H.  Atwood, 
to  secure  the  payment  of  her  note  for  the  sum  of  $260,  a 
chattel  mortgage  conveying  said  piano  with  other  personal 
property.  The  piano  remained  in  the  possession  of  Mrs. 
Champlain  about  four  months,  when  possession  thereof  was 
taken  by  Atwood  under  his  chattel  mortgage,  and  he  placed 
it  in  the  care  and  possession  of  appellant.  Appellant  has  no 
interest  in  the  piano  except  to  care  for  and  safely  keep  it 
for  Mr.  Atwood.  November  8, 1895,  said  piano  was  taken 
from  appellant  by  virtue  of  the  writ  of  replevin  issued  in 
this  case,  and  was  on  the  same  day  delivered  to  ap^iellee  by 
the  constable  who  executed  said  writ  of  replevin. 

Said  promissory  note,  called  in  appellee's  brief  "  a  con- 
ditional sale  contract,"  was  oiFered  in  evidence  upon  the 
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trial  of  said  cause,  and  no  further  or  other  testimony  was 
offered  as  to  the  value  of  said  piano. 

Mb.  Justigb  Hobton,  afteb  makiko  the  abovb  statement, 
dslivebkd  the  opinion  of  the  coubt. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to 
state  the  facts  further  than  we  have  ^iven  them. 

If  the  property  recovered  upon  the  replevin  writ,  the 
title  to  which  was  the  question  tried  and  decided  in  the 
justice  court,  was  of  the  value  of  more  than  $200,  then  the 
JQStice  of  the  peace  had  no  jurisdiction  further  than  to  order 
a  return  of  the  property.  If  the  justice  of  the  peace  had 
no  jurisdiction,  then  none  was  acquired  by  the  Circuit  Court 
by  appeal. 

The  only  testimony  as  to  the  value  of  the  piano  in  ques- 
tion, is  that  iix^d  by  the  contract  of  sale,  viz.,  $225.  That 
being  the  value  of  the  piano  the  justice  had  no  jurisdiction 
to  try  the  question  of  the  right  of  property.  Where  the 
value  of  the  property  in  question  is  more  than  $200  the  only 
jurisdiction  of  a  justice  of  the  peace  in  this  State  is  to  order 
a  return  of  the  property  to  the  defendant.  Starr  &  Curtis 
Stat.,  Ch.  119,  Sec.  28. 

Attorneys  for  appellee  contend  that  this  may  be  cured  by 
remitting  any  excess  in  value  over  the  sum  of  $200.  That 
can  not  be  done  here  and  could  not  have  been  done  in  the  Cir- 
cuit Court  or  justice  court.  It  is  a  jurisdictional  fact.  The 
question  thus  presented  being  one  of  jurisdiction,  we  feel 
compelled  to  regard  it,  whatever  other  questions  ma}"^  appear 
in  the  record.  It  may  be  that  upon  another  trial,  if  one 
be  had,  the  testimony  may  establish  it  as  a  fact  that  this 
piano  was  not  of  the  value  of  more  than  $200  at  the  time 
of  the  issuing  of  the  replevin  writ. 

For  the  reason  indicated  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 
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James  W.  Bnsh^  Impleaded^  ete.^  t.  Axel  Johnson. 

1.  TRiAiA^Ahaence  of  a  Party  as  Oround  for  a  New  TViaJ.— That 
the  member  of  a  law  firm  who  took  charge  of  a  case  upon  the  diasola- 
tiju  of  the  firm  did  not  know  that  a  certain  party  was  a  defendant  in 
t!ie  case,  and  that  in  consequence  such  party  received  no  notice  of,  and 
was  not  present  at  the  trial  of  his  case,  are  notsufiicient  reasons  for  set- 
ting aside  the  verdict  and  judgment 

2.  Jurisdiction— JVewwrnpfioiw  in  favor  of.— The  law  will  presume 
that  an  order  entered  by  a  trial  court  overruling  a  motion  to  set  aside  a 
judgment  was  within  its  jurisdiction  and  was  properly  entered  at  the 
time  it  was  entered,  unless  the  contrary  is  shown. 

8.  Same—  Waiver  of  Objections  to^  by  Contesting  on  the  Merits. — ^A 
party  who  appears  and  argues  a  motion  will  not  be  permitted  afterward 
to  claim  ttiat  the  court  had  no  right  to  rule  upon  the  motion  thus  argued, 
but  will  be  held  to  have  thereby  waived  any  objection  he  mig^ht  other- 
wise have  had  the  right  to  make,  to  the  decision  of  the  motion  at  the 
then  term  of  court,  notwithstanding  an  order  previously  entered,  con- 
tinuing the  motion  to  the  next  term. 

Assnmpstt.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  C'hetlain,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1897.  -  Afl&rmed.  Opinion  filed 
AprU  8, 1898. 

McOlasson  &  Beitlkb,  attorneys  for  appellant. 

"  The  continuance  of  a  case  precludes  any  further  order 
therein  until  the  order  for  continuance  has  expired."  4 
Ency.  PI.  and  Pr.  892. 

"  An  order  of  continuance  has  the  effect  to  postpone  fur- 
ther actiou  in  the  case  by  the  court  until  the  next  term  of 
court  to  which  the  same  has  been  continued.  No  further 
order  can  properly  be  taken  in  the  case,  except,  possibly,  to 
set  the  order  of  continuance  aside,  until  the  order  of  contin- 
uance has  expired."  Ex  parte  So.  etc.,  K.  R.  Co.,  44  Ala.  055. 

"  If  it  be  continued  by  consent  to  the  next  term,  the  case 
is  passed  to  the  next  regular  term,  and  judgment  rendered 
after  trial  at  the  adjourned  term,  will  be  reversed  on  error." 
Sawyer  v.  Bryson,  10  Kan.  199. 

"  During  the  term  of  court  at  which  a  continuance  has 
been  granted,  the  court  has  undoubted  power  to  vacate  a 
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continuance  and  require  the  parties  to  go  to  triaL"    4  £ncy. 
Pi.  and  Pr.  891. 

This  rule  has  been  modified  by  our  Supreme  Court,  to  the 
effect  that  reasonable  notice  must  be  given  to  the  party 
interested*    McEee  v.  Ludwick,  30  III.  28. 

EicHOLsoN,  MiTsoN  &  Dbake,  attomeys  for  appellee. 

The  legal  presumption  is  that  the  court  had  jurisdiction 
of  the  parties  and  of  the  motion,  or  it  would  not  have 
entered  the  order.  All  the  intendments  are  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction.  The  pre- 
sumption is  in  favor  of  the  correctness  of  the  proceeding. 
The  court  has  power  to  pass  on  its  own  jurisdiction  of  a 
motion  and  to  exercise  it  without  setting  forth  in  its  pro- 
ceedings the  facts  upon  which  it  determined  that  jurisdic- 
tion.   Anderson  v.  Gray,  134  111.  550. 

"  While  the  presumption  as  to  the  jurisdiction  may  be 
rebutted,  yet  it  rests  with  the  party  seeking  to  impeach  the 
judgment  of  the  court  to  show  affirmatively  any  imputed 
irregularity  or  acts  of  omission  which  affect  the  validity  of 
the  judgment  especially  after  jurisdiction  of  the  person  is 
once  shown."    12  Am.  &  E.  Enc.  Law,  273  (note  3). 

"Where  a  decree  by  its  recital  shows  jurisdiction,  the  bur- 
den of  proof  rests  upon  the  party  denying  juripdiction,  who 
must  produce  the  best  evidence  in  his  power."  Kilgour  v. 
Gockley,  83  III.  114. 

"  Where  a  case  is  dismissed  for  want  of  prosecution,  and 
never  formally  reinstated,  both  parties  proceeding  in  the 
litigation,  taking  no  notice  of  the  dismissal,  the  dismissal  is 
thereby  waived."    Munster  v.  Doyle,  50  III.  App.  672. 

*' Where  both  parties  on  the  contest  of  a  will,  by  bill  in 
chancery,  give  in  evidence  the  statements  and  conversations 
of  the  decedent  made  by  and  with  him  long  before  the 
making  of  the  alleged  will,  neither  party  will  be  heard  to 
insist  that  such  statements  and  conversations  were  not  com- 
petent evidence."    Moyer  v.  Swygart,  125  III.  262. 

"A  party  can  not  complain  of  an  error  which  he  himself 
induced  the  court  to  make,  or  has  consented  to."  Smith  v. 
Eimbajl,  128  III.  583. 
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'^  A  party  is  not  allowed  to  take  advantage  of  his  own 
errors  and  omissions."    Fumess  v.  Williams,  11  III.  230. 

''Where  a  bill  is  filed  during  a  term  of  coart,  and  process 
is  made  returnable  to  the  next  term,  the  defendant  mQ,y 
waive  his  right  to  have  the  case  postponed  to  the  next  term, 
and  go  to  a  hearing  at  the  term  during  which  the  suit  is 
brought.  If  he  appears  at  such  term,  and  then  files  his 
answer,  and  produces  his  evidence  before  the  master,  and 
proceeds  to  a  hearing  without  objection,  he  will  waive  his 
right  to  postpone  the  hearing  to  the  return  term,  and  the 
court  will  have  jurisdiction  to  enter  a  decree  on  the  hear- 
ing."   Anderson  v.  Moore,  145  111.  61. 

''  Appearance  without  objection  is  a  waiver  of  all  defects 
of  jurisdiction."    Commissioners  v.  Griffin,  134  111.  337, 

''  An  erroneous  instruction  can  not  be  complained  of  by 
the  party  at  whose  request  it  was  given."  Underwood  v. 
Wolf,  31  111.  App.  637. 

Defects  which  do  not  go  to  the  jurisdiction  of  the  court 
over  the  subject-matter  may  be  waived.  Vogel  v.  People, 
37  ill.  App.  388. 

Defendant  can  not  complain  of  an  error  in  no  wise  preju- 
dicing him.  Merrimac  P.  Co.  v.  Illinois  T.  &  S.  Bank,  129 
111.  296;  Willard  v.  Swanson,  22  111.  App.  424;  Golder  v. 
Mueller,  22  111.  App.  527;  Moore  v.  Williams,  182  111.  689; 
Duggan  V.  Smyser,  46  111.  App.  39. 

"  Nothing  will  be  intended  to  be  out  of  the  jurisdiction 
of  a  Superior  Court.  Such  courts  will  be  presumed  to  be 
acting  within  their  jurisdiction  until  the  contrary  is  made 
to  appear.  If  it  was  possible  for  the  court  to  have  had  juris- 
diction, it  will  be  presumed  that  the  state  of  facts  existed 
which  authorized  it  to  render  the  judgment  it  did  render." 
Wallace  v.  Cox,  71  111.  548;  see  also  City  of  Abingdon  v. 
Meadows,  28  111.  App.  442;  Firebaugh  v.  Town  of  Blonnt, 
52  111.  App.  288;  Riely  v.  Barton,  32  111.  App.  524;  John- 
son V.  People,  113  111.  99;  Law  v.  Grommes  et  al.,  55  III. 
App.  312;  Austin  v.  Austin,  43  111.  App.  488;  Mulford  v. 
Stalzenback,  46  111.  303. 

^*  The  rule  is  that  if  a  court  has  jurisdiction  of  the  parties 
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and  the  subject-matter  of  a  controversy,  if  the  party  against 
whom  judgment  is  rendered  has  had  actual  or  constructive 
notice  of  the  pendency  of  the  suit,  no  error  can  render  the 
judgment  void."  St.  Louis  &  S.  0.  &  M.  Co.  v.  Sandoval, 
C.  &  M.  Co.,  Ill  111.  32;  Benefield  v.  Albert,  133  111.  665; 
Chicago,  P.  &  St.  L.  Ey,  Co.  v.  Aldrich,  134  IlL  9;  Bishop 
V.  Morris,  22  111.  App.  564. 

"Where  a  party  appears  and  submits  himself  to  the 
jurisdiction  of  the  court,  it  is  of  no  importance  whether  the 
summons  was  void  or  not,  or  whether,  in  fact,  there  was 
any  process  at  all."  Yaeger  v.  City  of  Henry,  89  111.  App. 
21;  Schmidt  v.  Braley,  112  111.  48. 

On  this  question  of  the  court  having  undoubted  jurisdic- 
tion to  decide  this  motion  at  the  January  term  upon 
appearance  of  defendant  by  his  counseL  notwithstanding 
order  for  continuance  is  entered,  there  is  a  long  list  of  Illi- 
nois authorities  in  favor  of  our  contention  in  cases  where  a 
change  of  venue  was  improperly  refused  and  yet  defendant 
went  to  trial.  We  will  quote  only  one  as  illustrative  of  the 
others — Langford  v.  People,  134  111.  444. 

In  order  to  entitle  a  party  to  have  a  verdict  set  aside  and 
a  new  trial  awarded  where  the  trial  w^as  had  in  his  absence, 
but  on  the  regular  call,  he  must  show  that  he  has  exercised 
proper  diligence  to  avoid  the  result,  and  it  must  also  affirm- 
atively appear  that  injustice  has  been  done.  Singer  Mfg. 
Co.  V.  May,  86  111.  398. 

^^  A  new  trial  will  not  be  granted  because  a  trial  was  had 
in  the  absence  of  defendant  or  his  counsel  when  such  absence 
is  attributable  to  his  own  negligence."  Miller  v.  McGraw, 
20  lU.  App.  203. 

'^  Where  a  case  is  tried  in  its  regular  order  on  the  docket 
in  the  absence  of  defendant  and  his  attornev,  the  court  has 
no  power  to  relieve  the  defendant  if  guilty  of  negligence 
by  himself  or  his  attorneys."  Treutler  v.  Halligan,  86 
IlL  39. 

We  respectfully  submit  that  the  action  of  the  court  in 
denying  the  motion  to  set  aside  the  judgment  herein  in 
effect  set  aside  the  order  of  continuance  theretofore 
entered. 
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"  Where  a  record  entry  is  that  the  court  overrules  the 
motion  for  a  new  trial,  and  the  motion  entered  was  to  set 
aside  the  verdict  and  grant  a  new  trial,  held,  this  disposed 
of  the  whole  motion." 

*'  The  rendition  of  judgment  disposes  of  all  such  motions." 
Deere  v.  Lewis,  61  IlL  254;  see  also  Parr  v.  Van  Home,  40 
111.  122. 

Statement. 

This  is  an  action  in  assumpsit  brought  by  appellee  against 
the  appellant  and  one  Lizzie  H.  Mereness. 

October  22,  1895,  a  joint  plea  of  general  issue  was  filed 
by  both  of  the  defendants  below. 

January  15,  1897,  the  cause  was  reached  for  trial  upon 
the  regular  call  of  the  trial  calendar,  tried  by  a  jury,  and 
final  judgment  entered  upon  a  verdict  for  $503  and  costs. 
Ko  motion  in  writing  to  set  aside  said  judgment  was  ever 
filed,  but  an  order  entered  by  the  court  January  27,  1 897, 
states  that  '^  the  defendant  to  this  suit "  entered  a  motion 
to  set  aside  said  judgment,  which  motion  was  by  the  same 
order  "  continued  for  hearing  and  final  disposition  until  Feb- 
ruary term  next  ensuing." 

January  80,  1897,  an  order  was  entered  wherein  it  is 
stated  that  said  motion  was  ^^  overruled  and  denied." 

March  6,  1897,  it  was  ordered  that  the  motion  of  defend- 
ant Bush  to  set  aside  and  vacate  the  judgment  theretofore 
entered  be  continued  one  week,  and  that  such  order  be 
entered  ^^  nunc  pro  tunc  as  of  February  27,  1897." 

March  13, 1897,  motion  to  vacate  said  judgment  was  over- 
ruled. 

The  record  does  not  in  terms  state  whether  appellant 
appeared  in  court  either  in  person  or  by  attomej'  January 
30, 1897,  when  the  motion  was  overruled,  unless  it  be  under- 
stood from  the  record  entry  by  the  court,  that  he  was  pres- 
ent by  counsel,  that  entry  being  as  follows : 

**  This  case  coming  on  to  be  heard  upon  motion  of  the 
defendant,  James  W.  Rush,  heretofore  entered  herein,  to  set 
aside  the  judgment  entered  of  record  January  15,  A.  D. 
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1897,  after  argument  of  counsel  and  due  deliberation  by  the 
court,  said  motion  is  overruled  and  denied." 

An  affidavit  by  the  then  attorney  for  appellant  was  file<l^ 
but  he  does  not  state  whether  or  not  he  was  present  in 
court  participating  in  the  argument  January  30,  1897. 

The  firm  of  attorneys  who  filed  the  plea  for  appellant 
October  22, 1895,  had  dissolved  prior  to  the  trial  of  the  case 
in  January,  1897,  and  the  member  of  that  firm  who  took 
charge  of  this  case  makes  affidavit  that  he  did  not  know 
that  appellant  was  a  defendant  in  the  case. 

Afiidavits  filed  by  and  on  behalf  of  appellant  tend  to 
show  z, prima  facie  defense. 

Mr.  Justice  IIorton,  after  making  the  above  statement, 
df:liv£rbd  the  opinion  of  the  Court. 

There  is  no  showing  of  proper  diligence  on  the  part  of 
appellant.  The  ease  had  been  at  issue  more  than  a  year, 
and  was  reached  for  trial  in  due  course  upon  the  call  of  the 
trial  calendar.  The  fact  that  the  member  of  the  law  firm 
who  took  charge  of  this  case  upon  the  dissolution  of  his 
firm  did  not  know  that  appellant  was  a  defendant  in  the 
case,  and  therefore  was  not  present  at  the  trial,  shows  no 
sufficient  reason  for  setting  aside  the  verdict  and  judgment. 

If  appellant  was  not  represented  at  the  argument  of 
motion,  January  30, 1897,  to  set  aside  judgment,  that  could 
have  been  very  easily  shown  by  his  then  attorney,  whose  affi- 
davit was  subsequently  filed.  The  law  presumes  that  the 
order  by  the  Superior  Court  entered  January  30, 1897,  over- 
ruling the  motion  to  set  aside  the  judgment,  was  within  its 
jurisdiction  and  was  properly  entered  at  the  time  it  was 
entered,  unless  the  contrary  is  shown.  The  duty  of  show- 
ing it,  if  relied  upon,  is  upon  appellant.  He  has  not  shown 
it.  It  will  therefore  be  assumed  that  he  was  represented  in 
court  January  30th,  when  the  motion  to  set  aside  the  judg- 
ment was  argued. 

A  party  who  appears  and  argues  a  motion  will  not  be 
permitted  afterward  to  claim  that  the  court  had  no  right  to 
rule  upon  the  motion  thus  argued.    When  the  appellant 
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appeared  at  the  January  term  and  argued  the  motion  to 
vacate  the  judgment,  as  we  must  assume  he  did,  he  waived 
any  objection  he  might  otherwise  have  had  to  the  decision 
of  that  motion  at  that  term  of  the  court,  notwithstanding 
the  order  previously  entered  continuing  the  motion  to  the 
February  term.  Anderson  v.  Moore,  145  111.  61;  Mnnster 
V.  Doyle,  50  111.  App.  672. 
The  judgment  of  the  Superior  Court  is  affirmed. 


^    West  Chicago  Street  B.  R.  Co.  v.  Leokadia  Marzalkiewiecz. 

1.  Appeals  AND  Errors— QuestioTMjBaised  for  the  First  Time  on 
Appeal, — ^The  authority  of  a  person  appearing  as  the  next  friend  of  a 
minor  can  not  be  questioned  for  the  first  time  in  a  cx>urt  of  appeal. 

2.  Trials — A  Mere  Preponderance  of  Evidence  is  Sufficient  to  Prove 
a  Plaintiff*s  Case,— The  law  is  correctly  stated  in  the  foUowing  inBtruc- 
tion:  "  The  court  instructs  the  jury  that  while,  as  a  matter  of  law,  the 
burden  of  proof  is  upon  the  plaintiff,  and  it  is  for  her  to  prove  her  case 
by  a  preponderance  of  the  evidence,  still,  if  the  jury  believe  that  the  evi- 
dence bearing  upon  the  plaintiff's  case  preponderates  in  her  favort 
although  but  slightly,  it  would  be  sufficient  for  the  jury  to  find  the  issues 
in  her  favor." 

8.  Practice—^  Trial  Court  May  Require  a  Remittitur  to  he  Entered 
and  then  Bender  Judgment, — It  is  in  the  power  of  a  trial  court  to  render 
judgment  on  a  verdict  reduced  to  an  amount  satisfactory  to  the  trial 
judge,  and  the  entering  of  such  a  judgment  is  not  error. 

4.  TttiAis— Weight  of  the  Evidence  a  Question  for  the  Jury, — When 
there  is  evidence  tending  to  sustain  the  issues  in  behalf  of  the  plaintiff 
the  weight  to  be  given  thereto  must  be  submitted  to  the  jury,  tod  their 
verdict  must  control. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  frc»m  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jonas  HuTcmNSON,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1887. 
Affirmed.    Opmion  filed  April  8,  1898. 

Alexander  Sullivan,  attorney  for  appellant;  E.  J.  Mo- 
Ardle,  of  counsel. 

Case  &  Hooan  and  William  P.  Black,  attomej'^s  fox 
appellee. 
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Statement. 

Milwaukee  avenue,  in  the  city  of  Chicago,  runs  north- 
west and  southeast.  October  23,  1893,  appellee  was  riding 
soatheasterlj  along  said  avenue  in  an  uncovered  express 
wagon.  The  wagon  was  drawn  by  one  horse,  driven  by 
John  Barjowski.  Along  this  avenue  there  was  at  that 
time  a  double-track  street  cable  car  line,  owned  and  oper- 
ated by  the  appellant.  In  the  middle  of  a  long  block  the 
wagon  crossed  the  tracks  from  the  left  to  the  right  side  of 
the  street,  in  front  of  the  grip-car.  The  wagon  had  nearly 
cleared  the  tracks,  when  a  grip-car  going  northwest  struck 
the  rear  wheel  of  the  wagon.  The  wagon  was  thrown 
over  by  the  collision  and  the  appellee  thrown  to  the  ground 
and  injured. 

This  suit  was  brought  by  appellee  by  her  father  as  next 
friend.  At  the  trial  the  jury  returned  a  verdict  in  favor 
of  appellee,  fixing  damages  at  $5,000,  and  appellee, 
"upon  the  requirement  of  the  court,  entered  a  remittitur 
of  two  thousand  dollars  ($2,000)  from  said  verdict."  The 
defendant  below  prosecutes  this  appeal. 

Mr.  Justice  Horton,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

Appellant  argues  that  there  had  been  no  ^^  previous 
authority  or  appointment "  authorizing  the  father  to  appear 
and  prosecute  as  the  next  friend  of  appellee.  This  objec- 
tion is  made  for  the  first  time  in  this  case  in  this  court.  It 
comes  too  late. 

The  sixth  instruction  given  to  the  jury  at  the  instance  of 
appellee,  is  as  follows: 

"  The  court  instructs  the  jury  that  while,  as  a  matter  of 
law,  the  burden  of  proof  is  upon  the  plaintiff,  and  it  is  for 
her  to  prove  her  case  by  a  preponderance  of  the  evidence, 
still,  if  the  jury  believe  that  the  evidence  bearing  upon  the 
plaintiff's  case  preponderates  in  her  favor,  although  but 
slightly,  it  would  be  sufficient  for  the  jury  to  find  the  issues 
in  her  favor." 

Appellant  objects  to  this  instruction  upon  the  theory 
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that,  saying  to  the  jury  that  if  they  "  believe  that  the  evi- 
dence bearing  upon  the  plaintiffs  case  predominates  in  her 
favor,  although  but  slightly,  it  would  be  suffibient  for  the 
jury  to  find  the  issues  in  her  favor,"  is  equivalent  to  saying 
to  the  jury  that  if  the  evidence  offered  by  and  on  the  part 
of  the  plaintiff  *' preponderates  in  her  favor,"  the  jury 
might  find  for  the  plaintiff.  In  other  words,  the  argument 
is  that  this  instruction  excludes  from  the  consideration  of 
the  jury  the  testimony  offered  on  behalf  of  defendant. 
Such  a  criticism  of  that  instruction  can  not  be  sustained. 
Juries  do  not  analyze  instructions  with  all  the  refinenaent 
that  astute  counsel  and  reviewing  courts  sometimes  mani- 
fest. Precisely  this  instruction  was  given  in  Taylor  v.  Fel- 
sing,  and  it  was  held  by  the  Supreme  Court  (164  111,  331) 
that  there  is  no  valid  objection  to  it. 

The  point  is  also  made  that  the  damages  are  excessive. 
It  is  now  the  well-settled  law  of  this  State,  and  binding 
upon  this  court,  that  "  it  is  in  the  power  of  the  trial  court 
to  render  judgments  on  verdicts  reduced  *  *  *  to  an 
amount  satisfactory  to  the  trial  judge,  and  the  entering  of 
such  judgment  is  not  error."  Chicago  &  N.  W.  Ry.  Co.  v. 
Cummings,  20  111.  App.  333;  North  Chicago  St.  R.  E.  Co. 
V.  Wrixon,  150  III.  532. 

Is  the  verdict  against  the  evidence  ?  This  point  is  argued 
elaborately  and  with  great  force  on  behalf  of  appellant. 
It  is  not  for  this  court  to  act  upon  the  theory  that,  if  Bit- 
ting as  a  jury,  it  would  not  have  found  the  verdict  rendered. 
The  rule  is  that  "  where  there  is  evidence  tending  to  sus- 
tain the  issue  in  behalf  of  the  plaintiff,  the  weight  to  be 
given  thereto  must  be  submitted  to  the  jury."  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Richards,  152  III.  72;  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  251. 

It  is  not  necessary  to  review  the  testimony  in  detail.  If 
the  testimony  of  appellee  and  witnesses  called  by  her  is 
relied  upon,  the  jury  was  warranted  in  finding  a  verdict  in 
her  favor.  If  the  testimony  of  the  witnesses  called  by  the 
appellant  was  the  only  testimony  in  the  case,  such  a  ver- 
dict should  not  have  been  rendered.    There  was  testimony 
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tending  to  sapport  the  appellee's  claim,  as  well  as  testimony 
tending  to  defeat  it.    Under  such  a  state  of  facts  this  coart 
can  not  disturb  the  verdict. 
The  judgment  of  the  Superior  Court  is  affirmed. 


Wabash  Railroad  Company  t.  Charles  H.  Wright. 

1.  CojSTBJLCrrB^Aeceptance  of  Qfen.-^The  quotation  of  a  freight 
rate  by  a  carrier  is  but  an  offer  on  its  part  to  transport  the  specified 
articles  at  the  rate  named;  and  in  this  case  the  court  is  of  opinion  that 
the  statement  to  one  of  the  clerks  in  the  office  of  the  carrier  that  the  rate 
quoted  was  accepted  for  fire  car  loads,  did  not,  under  aU  the  circum- 
stances, amount  to  such  an  acceptance  of  the  carrier*8  offer  as  to  con- 
stitute a  contract 

2.  Cabbiebs — Contraet8  for  the  Transportation  of  Freight  Not 
TrantferabU,  —A  contract  between  a  shipper  and  a  carrier  for  tlie  trans- 
portation of  certain  freight  at  a  specified  rate  is  a  personal  contract  and 
can  not  be  transferred  so  as  to  make  it  include  freight  shipped  by  any 
person  other  than  the  one  with  whom  the  contract  was  made. 

3.  Sahb — Acceptance  of  Bill  of  Lading  as  a  Waiver  of  a  Previous 
Offer, — A  carrier  quoted  a  rate  of  freight  to  a  grain  broker  who  trans- 
mitted the  offer  to  a  prospective  shipper.  Before  any  grain  was  shipped 
such  shipper  was  notified  that  an  error  had  been  made  in  the  quotation 
and  that  the  rate  had  been  repudiated,  and  he  thereupon  shipped  his 
grain  and  accepted  a  bill  of  lading  in  which  the  rate  was  fixed  at  a 
higher  amount.  Held,  that  such  action  was  a  waiver  of  any  rights 
acquired  under  the  original  offer. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frances  Adams,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1897. 
Reversed.    Opinion  filed  April  8,  1898. 

Geo.  B.  BuRNETr,  attorney  for  appellant. 

There  was  no  contract  between  appellee  and  appellant 
whereby  the  latter  contracted  to  transport  for  appellee  the 
grain  in  question. 

The  alleged  contract  growing  out  of  the  correspondence 
and  interviews  between  appellee  and  appellant's  servants  in 
Chicago  was  not  the  contract  upon  which  the  rights  of  the 
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parties  are  to  be  determined,  because  the  bills  of  lading, 
under  which  the  grain  was  shipped,  are  to  be  taken  as  the 
sole  evidence  of  the  final  agreement  of  the  parties.  Hop- 
kins V.  St.  Louis  &  S.  F.  E.  R.  Co.,  29  Kan.  544;  O'Bryan  v. 
Kinney,  74  Mo.  125;  Hill  v.  Syracuse,  B.  &  N.  T,  E.  R.  Co., 
73  New  York,  351. 

Besides,  the  contract  made  by  Kerr  as  consignor  was  bind- 
ing upon  appellee  as  consignee,  and  he  is  conclusively  pre- 
sumed to  have  known  its  stipulations.  Robinson  v.  Mer- 
chants' Des.  Tr.  Co.,  45  Iowa,  40. 

And  the  grain  having  been  shipped  under  this  contract, 
and  received  by  appellee,  he  can  not  be  permitted  to  recover 
upon  the  ground  that  there  was  a  verbal  contract  under 
which  the  grain  should  have  been  shipped  at  a  less  rate. 

It  is  insisted  that  the  mere  quotation  of  a  rate  of  freight 
by  a  railroad  company,  although  such  quotation  be  made  by 
its  authorized  agent,  does  not  constitute  a  contract.  Or,  in 
other  words,  that  the  mere  quoting  of  a  rate  of  freight  in 
answer  to  an  inquiry,  whether  the  person  making  the  inquiry 
be  a  lona  fide  owner  or  shipper  of  grain,  or  a  mere  grain 
broker,  who  does  not  propose  to  ship  any  grain  upon  such 
quotation,  does  not  constitute  a  contract,  but  it  is  insisted 
that  such  quotation  of  itself  lacks  all  the  elements  of  a 
contract.  Chicago  &  A.  R.  R.  Co.  v.  Jones,  53  111.  App. 
431;  Chicago  &  G.  E.  R.  R.  Co.  v.  Dane,  43  N.  Y.  240; 
Moulton  V.  Kershaw,  59  Wis.  316;  Stensgaard  v.  Smith,  43 
Minn.  11;  Dillingham  et  al.  v.  La  Batt(Tex.),  30  S.  W.  Rep. 
370. 

Walter  S.  Holden,  attorney  for  appellee. 

The  quoting  of  a  rat«  of  freight  by  a  railroad  company  in 
response  to  a  request  therefor,  is  an  offer  to  carry  for  that 
rate.  Robinson  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  75  Mo. 
494;  Bouker  v.  Long  Island  R.  R.  Co.,  89  Hun,  132. 

The  oral  contract  completed  by  Wright  when  he  stated 
that  he  accepted  the  rate  on  five  cars  was  therefore  complete 
and  binding.  It  was  not  a  nudum  pactum^  for  both  parties 
were  bound  by  the  terms  of  the  agreement.    Had  Wright 
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failed  or  refused  to  ship  the  five  car  loads  of  grain  as  agreed 
he  would  have  been  liable  for  the  damages  caused  by  his 
refusal.  Bangor  Furnace  Co.  v.  Magill,  108  111.  656; 
Chicago  &  G.  E.  R.  R.  Co.  v.  Dane,  43  N.  T.  240;  Schouler's 
Bailments  and  Carriers,  Sec.  94. 

Where  a  contract  has  been  entered  into  by  mistake  on  the 
part  of  one  of  the  parties,  the  contract  is  valid  and  can  not 
be  rescinded  by  the  mistaken  party.  He  is  estopped  to  set 
up  the  plea  of  mistake.    Bishop^s  Contracts,  Sec.  701. 

Statement. 

June  13,  1895,  appellee  commenced  this  suit  against 
appellant  before  a  justice  of  the  peace,  where  a  judgment 
was  entered  against  appellant  for  $125,  from  which  an 
appeal  was  taken  to  the  Circuit  Court,  where  there  was  a 
jury  trial,  resulting  in  a  verdict  and  judgment  for  $118.90, 
against  appellant,  by  whom  the  appeal  to  this  court  is  pros- 
ecuted. 

July  7,  1894,  appellee,  who  was  in  the  grain  and  commis- 
sion business  in  Chicago,  addressed  a  postal  card  to  appellant 
as  follows : 

'^  Please  give  us  the  lowest  rates  on  grain  from  Shawnee- 
town,  Illinois,  to  Chicago." 

E.  R.  Kewman,  agent  for  appellant,  indorsed  on  that 
postal  card  and  returned  it  to  appellee :  ^  Seven  cents  per 
hundred  weight  C.  L  '*  (i.  «.,  car  load  lots). 

July  14th,  appellee  sent  Mr.  Bay,  a  clerk  of  his,  to  the 
local  freight  agent  of  appellant,  with  a  letter  seeking  con- 
firmation of  the  rate  noted  on  postal  card.  In  reply,  a  clerk 
in  the  office  of  said  local  freight  agent  to  whom  this  letter 
was  handed,  ^'  made  the  remark  that  if  that  rate  was  quoted 
from  that  office,  it  was  the  tariff  rate,  and  that  is  all  he 
said.'' 

Monday  morning,  July  16th,  appellee  went  to  the  general 
freight  office  of  appellant  and  saw  some  clerk  there,  whose 
name  he  does  not  know,  and  whom  he  says  he  would  not 
recognize,  and  to  whom  he  showed  the  postal  card,  saying 
that  he  had  received  it  from  the  local  office,  and  asking  if 
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the  rate  there  given  was  correct.  The  clerk  "  looked  through 
his  files  "  and  handed  the  postal  card  back.  ^^  He  coald  find 
nothing  in  regard  to  such  rate,  but  he  guessed  the  local 
office  knew  what  they  were  doing.  In  going  out  of  the  ofiSce 
I  (appellee)  said  I  had  guaranteed  the  rate  upon  five  cars 
and  I  would  accept  it  on  five  cars,"  which  is  all  that  was 
said. 

Before  that  time,  i.  e.j  Saturday,  the  iith,  appellee  tele- 
graphed to  Mr.  Ridgeway  at  Shawneetown,  this :  "  We 
have  written  statement  of  rates  and  will  guarantee  you  same 
upon  five  cars.  Answer  Monday.  See  letter."  And  the 
same  day  confirmed  the  telegram  by  letter,  and  added  that 
he  had  written  appellant  "  to  confirm  their  rate,"  adding  "  It 
seems  to  be  a  very  low  one,"  etc. 

Monday  morning,  the  16th,  appellee  received  a  telegram 
from  Mr.  Ridgeway  saying:  "  Sell  five  cars  No.  2  red  wheat; 
prompt  shipment;  rate  of  freight  you  guarantee."  After- 
ward and  the  same  day,  about  1:10  p.  m.,  appellee  contracted 
to  sell  five  car  loads  of  that  kind  of  wheat  to  the  Santa  Fe 
Elevator  Co.  The  same  day,  but  after  said  contract  of  sale 
had  been  made,  appellee  was  advised  by  appellant  that  there 
had  been  a  mistake  in  quoting  the  rate  from  Shawneetown, 
and  that  it  should  have  been  twelve  cents  per  hundred 
weight  instead  of  seven  cents.  The  same  day  appellee  wrote 
to  Mr.  Ridgeway  at  Shawneetown  that  appellant  had  "  dis- 
covered the  error  and  say  now  that  the  rate  quoted  was  an 
error  of  their  grain  clerk's." 

Appellant's  railway  does  not  run  to  Shawneetown,  but 
connects  at  Altamont  with  the  B.  &  O.  S.  "W.  Rv.,  whose 
line  does  run  there.  The  regular  rate  on  wheat  from  Shaw- 
neetown to  Altamont  on  the  B.  &  O.  S.  W.  Ry.,  was  five 
cents,  and  from  Altamont  to  Chicago  on  the  appellant's  line 
was  seven  cents. 

Mr.  S.  S.  Kerr  delivered  to  the  agent  of  the  B.  &  O.  S.  W. 
Ry.  Co.  at  Shawneetown  five  car  loads  of  wheat  consigned 
to  A.  M.  Wright  &  Co.,  Chicago,  to  be  transported  by  that 
company  to  its  connection  with  the  lines  of  appellant,  and 
thence  by  appellant  over  its  line  to  Chicago.   The  first  such 
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shipment  was  Jaly  20tb,  and  the  last  July  26,  1894.  Mr. 
Eerr  was  the  owner  of  the  wheat.  At  the  time  he  shipped 
the  grain  Mr.  Kerr  asked  the  railway  agent  if  he  ^^  had 
heard  anything  as  to  the  confirmation  of  a  seven  cent  rate." 
The  agent  replied  that  he  had  not.  At  that  time  the  agent 
delivered  to  Mr.  Kerr  bills  of  lading  for  the  wheat.  Each  one 
of  these  bills  of  lading  states  that  it  is  mutually  agreed  that 
the  rate  of  freight  was  twelve  cents  per  hundred  pounds. 
Mr.  Kerr  made  no  objection  to  these  bills  of  lading. 

Mr.  Ridge  way  was  agent  of  Mr.  Kerr,  the  owner  of  the 
grain,  and  appellee  was  acting  for  Mr.  Ridge  way.  All  of 
the  parties  knew  prior  to  the  shipment  of  the  grain  that 
appellant  claimed  that  the  seven  cent  rate  was  an  error,  and 
an  agent  of  appellant  had  told  appellee  that  the  company 
would  not  protect  that  rate,  and  that  he  would  have  to  pay 
twelve  cents  if  the  grain  was  shipped. 

Appellee  delivered  the  bills  of  lading  to  the  elevator  com- 
pany, and  when  the  grain  arrived  in  Chicago  it  was  delivered 
by  appellant  to  the  elevator  company.  When  Mr.  Day  called 
at  the  office  of  the  elevator  company  to  see  if  the  grain  had 
arrived  he  was  informed  that  it  had,  and  payment  of  the 
freight  was  demanded  by  the  elevator  company.  Mr.  Day, 
acting  for  appellee,  gave  to  the  elevator  company  a  check 
made  by  appellee  for  the  amount  of  the  freight  at  twelve 
cents  per  hundred.  That  check  is  not  produced,  nor  does 
it  appear  to  whose  order  it  was  made  payable.  Frequently, 
and  about  that  time,  Mr.  Day  paid  bills  to  the  elevator  com- 
pany for  appellant,  and  in  receiving  money  on  bills  for 
freight  for  appellant  the  elevator  company  "  acted  the  same 
as  a  clerk  would  act." 

The  elevator  company's  clerk  was  told,  at  the  time  of  pay- 
ment of  the  freight  bills  to  him,  that  they  were  paid  under 
protest,  which  is  the  only  notice  of  payment  under  protest. 
Appellee,  before  commencing  this  suit,  made  a  demand  of 
appellant  for  repayment  of  five  cents  per  hundred  pounds. 

Mb.  Justice  Horton,  after  MAKiyo  the  above  statement, 

DELIVERED  THE  OPINION    OF  THE  CoURT. 

When  appellee  received  from  appellant  the  quotation  of 
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a  seven  cent  freight  rate,  it  was  but  an  offer  on  the  part  of 
appellant  to  transport  grain  for  appellee  at  the  rate  named. 
The  repeated  efforts  on  the  part  of  appellee  to  get  a  confir- 
mation of  the  rate  named  show  that  he  thought  the  rate  '^  a 
very  low  one,"  as  he  wrote  to  Mr.  Eidgeway. 

The  statement  by  appellee  to  one  of  the  clerks  in  the 
general  freight  office  of  appellant,  that  he  would  accept  the 
rate  named  for  five  car  loads,  does  not,  under  all  the  circum- 
stances appearing  in  this  case,  show  such  an  acceptance  of 
appellant's  offer  as  to  constitute  a  contract  for  the  transpor- 
tation of  the  grain  in  question.  Chicago  &  A.  K  R.  Co.  v. 
Jones,  53  111.  App.  431. 

This  grain  was  the  property  of  Mr.  Kerr.  Even  if  appel- 
lee had  a  contract  with  appellant  to  transport  five  car  loads 
at  the  rate  named,  it  was  a  personal  contract,  and  could  not 
be  transferred  so  as  to  make  it  include  any  five  car  loads  of 
wheat  that  might  be  shipped  from  Shawneetown  by  any 
other  owner  than  the  appellee.  The  law  merchant  does  not 
apply  to  such  a  contract. 

Biit  even  if  it  were  conceded  that,  there  being  no  other 
objection,  Mr.  Kerr  might  have  availed  himself  of  this  con- 
tract, he  did  not  in  fact  do  so.  Before  he  shipped  any  of 
this  grain  he  was  advised  as  to  the  mistake  made  in  naming 
a  rate.  When  he  went  to  the  railway  agent  at  Shawneetown 
and  inquired  if  there  had  been  any  confirmation  of  the  seven 
cent  rate,  and  was  informed  by  such  agent  that  there  had 
not,  he  knew  that  the  rate  had  been  repudiated  by  appellant 
as  an  error;  and,  knowing  that  he  shipped  the  grain  and 
accepted  a  bill  of  lading  in  which  the  rate  of  freight  was 
fixed  at  twelve  cents  per  hundred  pounds.  That  was  a 
waiver  of  the  right  to  claim  that  the  five  car  loads  of  grain 
in  question  should  be  shipped  at  the  rate  of  seven  cents,  if 
any  such  right  had  existed.  Being  the  owner  of  the  grain, 
he  had  a  right  to  make  such  waiver  as  to  said  five  car 
loads. 

There  is  no  testimony  tending  to  show  that  the  grain  in 
question  was  purchased  after  appellee  received  the  rate 
quotation  from  appellant's  clerk,  or  that  the  owner  of  the 
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^rain  did  anything,  while  relying  upon  such  quotation  of 
rate,  whereby  he  suffered  any  loss.     It  is  not  claimed  that 
any  grain  was  shipped  under  the  alleged  contract  other  than 
the  five  car  loads  indicated.    Appellee  could  only  recover 
from  appellant,  if  at  all,  because  he  had  guaranteed  a  seven 
cent  rate  to  Mr.  Kerr  through  Mr.  Ridgeway.    Mr.  Kerr 
having  waived  the  right  to  claim  the  seven  cent  rate  upon 
said  five  car  loads  of  wheat,  he  could  not  hold  appellee  re- 
sponsible upon  the  alleged  guaranty.    As  appellee  was  not 
liable  to  Mr.  Kerr  upon  the  guaranty,  he  has  not,  in  the  eye 
of  the  law,  suffered  any  loss  by  reason  thereof,  and  hence  he 
can  not  recover  from  appellant  in  this  case. 

The  judgment  of  the  Circuit  Court  is  reversed,  but  per- 
ceiving no  basis  upon  which  appellee  can  recover,  the 
cause  is  not  remanded. 


James  Irwin  et  al.  v.  F.  A.  Bishop. 

1.  Verdicts— CTpon  Conflicting  Evidence, — ^The  court  discusses  the 
evidence,  and  although  of  opinion  that  there  was  some  conflict  upon 
several  material  points,  conclude  that  it  was  for  the  jury  to  say  wliat 
tlie  truth  was,  and  that  their  verdict  was  amply  justified  by  the  evidence 
in  the  record. 

Assnnipsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  the  Branch  AppeUate  Court  at  the  October  term,  1897.  Affirmed. 
Opinion  filed  April  8,  1898. 

Edward  Mahbr  and  Charles  C.  Gilbert,  attorneys  for 
appellants. 

ItsMY  &  Mank,  attorneys  for  appellee. 

Mr.  Presiding  Justiob  Shepard  delivered  the  opinion 
OF  THE  Court. 
The  appellee  signed  and  indorsed  his  promissory  note  for 
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$700,  payable  thirty  days  after  date  to  the  order  of  himself, 
and  delivered  it  to  a  broker  for  the  purpose  of  having  him 
procure  the  note  to  be  discounted,  and  turn  over  to  appellee 
the  proceeds,  less  a  broker's  commission. 

The  broker  wrongfullj'^  delivered  the  note  to  one  Helm 
without  consideration,  and  Helm  delivered  the  note  toappel-  ^ 
lants  in  pursuance  of  an  understanding,  as  Helm  testified, 
that  they  would  make  inquiry  of  appellee  about  the  note, 
and  if  the  inquiry  should  result  to  their  satisfaction  they 
would  discount  the  note  with  Helm's  indorsement,  take  out 
about  $500  owed  them  by  a  woman  to  whom  Helm  was 
indebted,  and  give  Helm  the  balance  in  cash. 

Appellants  did,  on  a  subsequent  day,  inquire  of  the  appel- 
lee about  the  note,  and  were  told  by  appellee  that  he  had 
received  no  consideration  for  it,  and  that  no  one  had 
authority  to  make  any  such  arrangement  with  it,  and  a 
surrender  of  the  note  was  demanded  by  the  appellee,  bat 
was  refused. 

So,  also,  did  appellants  refuse  to  return  the  note  to  Helm 
or  to  discount  it  for  him. 

Appellants  gave  no  crfedit  for  the  note  or  any  part  of  it 
upon  their  account  against  the  woman  who  was  indebted  to 
them,  and  never  paid  anything  whatever  to  Helm  or  any- 
body else  for  the  note,  and  appellee  never  received  from 
anybody  any  consideration  for  the  note. 

Appellants'  claim  is  that  they  accepted  the  note  from 
Helm  when  it  was  first  handed  to  them,  for  the  considera- 
tion of  their  forbearance  to  sue  the  woman  and  close  up 
her  hotel,  and  that  they  also  relinquished  their  claim  against 
her;  and  also  that  they  did  not  know  at  the  time  the  note 
was  delivered  to  and  accepted  by  them  from  Helm,  of  any 
failure  of  consideration  to  the  maker  of  the  note. 

The  strong  probabilities  from  the  evidence  are,  as  must 
have  been  found  by  the  jury,  that  the  appellants  did  not 
accept  the  note  at  the  time  it  was  delivered  to  them  and 
before  they  knew  that  Helm  had  no  authority  to  dispose  of 
it,  to  pay  the  woman's  debt  with.  Their  refusal  to  surrender 
the  note  to  appellee  upon  his  demand  for  it,  was  not  neces- 
sarily an  exercise  of  legal  right  to  hold  the  note  because  of 
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having  in  good  faith  and  for  value  purchased  it,  but  was, 
more  probably,  in  order,  as  testified  by  appellee,  to  enable 
them  to  return  it  to  Helm,  from  whom  they  received  it. 

Besides,  the  appellants'  theory  that  the  transaction  was  a 
completed  one  on  the  day  the  note  was  delivered  to  them, 
is  largely  overthrown  by  the  fact  that  nothing  was  then 
paid  by  them  for  the  $300  represented  by  the  note  in  excess 
of  the  woman's  indebtedness  to  them.  The  circumstances 
and  situation  of  Helm  and  the  woman  at  the  time,  as  fairly 
inferable  from  the  evidence,  make  it  exceedingly  improb- 
able that  Helm  parted  with  a  concededly  good  $700  note  for 
no  purpose  except  to  secure  an  indebtedness  of  $4:00  owing 
by  a  third  party.  The  facts  and  circumstances,  with  the 
legitimate  inferences  derivable  therefrom,  were  sufficient 
for  the  jury  to  conclude  that  the  transaction  between  Helm 
and  the  appellants  was  never  a  completed  one,  and  that 
appellants  never  acquired  a  title  to  the  note,  but  that  appel- 
lants' determination  to  keep  the  note  was  an  afterthought, 
when  it  became  apparent  that  their  claim  against  the 
woman  was  desperate,  to  which  Helm  never  assented. 

Although  there  was  some  conflict  in  the  evidence  upon 
several  material  points,  it  was  for  the  jury  to  say  what  the 
truth  was,  and  from  a  careful  consideration  of  the  entire 
J^ecord,  we  tbink  the  verdict  was  amply  justified. 

If  we  concede  that  there  was  error  in  modifying  the  appel- 
lants' second  instruction,  it  was  not  prejudicial.     Taken 
^jffether,  the  instructions,  as  given,  presented  the  law  of 
the  case  to  the  jury  quite  as  favorably  to  the  appellants  as 
^^©T  vvere  entitled  to  have  done. 
TUq  judgment  of  the  Superior  Court  is  affirmed. 


f  a^riiiters  and  Merchants  State  Bank  of  Marlon,  Iowa, 

V.  W.  H.  61eason« 

^'     ^BGOTiABLE  Instrubiknts— H^/i€n  Holder  of.  May  IZccouer.— One 

wbo  takes  negotiable  paper  that  is  transferable  by  delivery  acquires  an 

do^^^te  property  in  it,  and  may  recover  upon  it,  although  the  paper  was 
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fraudulently  put  in  circulation  or  had  been  stolen,  provided  he  takes  it 
in  good  faith  for  a  valuable  consideration. 

2.  Same — Delivery  of.  Necessary  to  Oive  Title. — Notwithstanding  the 
fact  that  a  certificate  of  deposit  is  by  its  terms  made  payable,  at  the 
request  of  the  depositor,  to  pei*8ons  other  than  himself,  it  is  the  property 
of  the  depositor,  and  not  the  property  of  the  payees  named,  and  contin- 
ues to  be  his  property  until  delivered  by  him  to  the  payees. 

Assnmpsit,  on  a  certificate  of  deposit.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1897. 
Revei-sed  and  remanded.    Opinion  filed  April  8,  1898. 

Barger  &  HioKs,  attorneys  for  appellant;  Jamison  & 
Smyth,  of  counsel. 

It  is  well  settled  that  where  a  certificate  of  deposit  is 
transferred  when  overdue,  the  purchaser  takes  it  subject  to 
all  defenses  that  could  have  been  made,  had  it  not  left  the 
hands  of  the  payee.  Bank  of  Peru  v.  Farns worth,  18  111. 
663;  Coye  v.  Palmer,  16  Cal.  158;  Tripp  v.  Curtenius,  36 
Mich.  494;  First  Nat.  Bank  v.  Security  Nat.  Bank,  34  Neb. 
71;  (-arey  v.  McDougald,  7  Ga.  84;  Morey  v.  Wakefield,  41 
Vt.  24;  Herrick  v.  Wolverton,  41  N.  Y.  681. 

A  certificate  of  deposit  in  the  form  of  the  one  in  question 
is  a  negotiable  instrument.  Laughlin  v.  Marshall,  19  111. 
390;  Bank  of  Peru  v.  Farnsworth,  18  111.  563;  Huse  v. 
Harablin,  29  la.  501;  Drake  v.  Markle,  21  Ind.  433. 

Mere  deposit  of  a  depositor  in  a  bank  in  the  name  of 
another,  the  act  being  entirely  between  the  bank  and  the 
depositor,  in  which  the  other  person  is  not  in  any  manner  a 
party,  will  not  of  itself  pass  title  to  the  money.  Telford  v. 
Patton,  144  111.  611;  Branch  v.  Dawson,  36  Minn.  193; 
Beaver  v.  Beaver,  117  N.  Y.  421;  Flanders  v.  Blandy,  45 
Ohio  St.  108;  Brunn  v.  Schuctt,  59  Wis.  260;  Young  v. 
Young,  80  N.  Y.  422;  Martin  v.  Funk,  75  N.  Y.  184;  Minor 
V.  Rogers,  40  Conn.  512;  Marc}^  v.  Amazeen,  61  N.  H.  131; 
Scott  V.  Berkshire  County  Sav.  Bank,  140  Mass.  157. 

A  father  in  his  lifetime  conveyed  land  to  his  sons  and  took 
back  notes  payable  to  his  daughters,  but  retained  the  pos- 
session of  them  himself  and  did  not  deliver  them  to  his 
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daughters.  It  was  held  that  so  long  as  he  retained  the 
possession  of  the  notes  they  were  his  own  pnjperty.  Fan- 
ning V.  Russell,  94  III.  386. 

A  father  invested  in  bonds  for  the  benefit  of  his  daughter 
who  lived  at  a  distance,  but  at  the  request  of  the  daughter 
kept  the  bonds  in  his  own  possession  and  under  his  control. 
The  father  collected  the  interest  on  the  bonds  and  remitted 
it  to  the  daughter.  He  also  sent  her  a  letter  stamped  as  a 
contract  to  tlie  effect  that  if  she  did  not  want  the  bonds  he 
would  pay  her  their  value.  Held,  that  the  title  never 
passed  from  the  father  to  the  daughter,  as  a  delivery  was 
essential  to  complete  the  gift.  Flanders  v.  Blandy,  45  Ohio 
St.  108. 

A  father  who  held  a  note  and  mortgage  executed  by  his 
daughter  to  him,  signed  a  release  thereof  and  placed  it  with 
the  note  and  mortgage  in  his  safe.  All  the  papers  remained 
in  the  safe  until  his  death.  Held,  that  the  release  never 
took  effect  for  want  of  delivery.  Brunn  v.  Schuett,  59  Wis. 
260. 

A  executed  an  assignment  of  certificate  of  deposit  to  B 
and  gave  it  to  his  attorney,  saying :  *'  It  is  for  B."  The 
attorney  kept  it  in  his  safe  and  did  not  deliver  it  to  B  until 
after  A's  death.  Held,  the  gift  was  void  for  want  of 
deliverv.    Scott  v.  Lauman,  104  Pa.  St.  593. 

The  following  cases  decide  that  a  gift  which  does  not  con- 
template a  delivery  of  the  property  by  the  holder  to  the 
donee  until  after  the  death  of  the  donor  can  not  be  sustained 
as  a  gift  inter  vivos.  Allen  v.  Polereczky,  31  Me.  338;  Craig 
V.  Kittredge,  46  N.  H.  57;  Phipps  v.  Hope,  16  Ohio  St.  586. 

Where  a  party  made  a  deposit  in  bank  in  the  name  of 
another,  but  never  delivered  the  certificate  thereof  to  such 
other  person,  and  made  no  declaration  of  trust  at  the  time 
or  afterward,  in  an  action  of  replevin  by  such  person  against 
the  administrator  of  the  depositor,  the  court  instructed  the 
jury  that,  if  they  believed  from  the  evidence  such  party 
deposited  the  money  in  the  name  of  and  for  the  use  and 
benefit  of  the  plaintiff,  and  took  from  the  bank  a  certificate 
of  deposit  payable  to  the  plaintiff,  then  the  plaintiff  was 
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entitled  to  recover.  Held,  that  the  instruction  was  errone- 
ous, as  ignoring  the  question  of  delivery  and  leaving  it  to 
the  jury  to  find  whether  or  not  the  deposit  was  made  for  the 
use  of  the  plaintiff,  in  addition  to  and  separate  from  the 
finding  as  to  whether  or  not  such  a  deposit  was  made  in  the 
name  of  the  plaintiff,  there  being  no  proof  of  a  deposit  for 
her  use  and  benefit  in  addition  to  or  separate  from  the  mere 
fact  that  the  plaintiff^s  name  was  inserted  in  the  certificate, 
and  also  for  the  reason  that  the  instruction  presented  the 
question  whether  or  not  a  trust  was  established,  when  the 
real  question  was  whether  or  not  there  was  a  gift  to  the 
plaintiff.    Telford  v.  Patton,  144  111.  611. 

Where  a  bill  or  note  is  lost,  or  stolen,  or  obtained  from 
the  true  owner  by  fraud,  payment  by  the  maker  will  be 
good  if  he  did  not  have  notice  of  the  circumstances.  If  he 
has  notice,  however,  he  pays  at  his  peril  if  it  shall  turn 
out  that  the  holder  had  no  title.  Lovell  v.  Martin,  4  Taunt. 
799, 

No  man  can  acquire  a  right  by  his  own  fraud  to  sustain 
an  action  in  any  court.  An  action  on  a  note  obtained  by 
fraud  may  be  defeated  on  that  ground  if  the  defendant  can 
show  that  the  plaintiff  obtained  the  note  by  his  own  fraud- 
ulent act,  although  the  defendant  may  be  liable  to  pay  the 
note  to  the  true  owner.  President,  etc.,  Cit}'  Bank  of  New- 
Haven  V.  Perkins,  29  N.  Y.  554. 

While  it  may  be  true  that  a  defendant  who  owes  a  debt 
has  no  interest  beyond  the  bona  fides  of  the  holder,  yet  if  he 
has  notice  of  a  claim  made  by  another,  it  is  his  duty  to 
know  that  he  is  paying  to  the  rightful  owner.  Talman  v. 
Gibson,  1  Hall  (N.  Y.),  308;  Houghton  v.  McAuliffe,  26  How- 
ard Pr.  270. 

Where  a  negotiable  paper  has  been  lost  or  stolen,  or 
obtained  by  duress,  or  put  in  circulation  by  fraud,  proof  of 
these  circumstances  will  put  upon  the  plaintiff  the  burden 
of  showing  that  he  purchased  such  paper  hona  fide  and  for  a 
valuable  consideration.  Beltshoover  v.  Blackstock,  8  Watts^ 
20. 

Where  bad  faith  is  alleged,  or  that  the  plaintiff  purchased 
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with  knowledge,  courts  will  inquire  whether  the  party  suing 
is  a  trustee  for  another,  and  whether  he  has  good  title. 
Ellicott  V.  Martin,  6  Md.  509. 

Freedom  of  will  and  good  faith  are  as  essential  to  the 
validity  of  a  gift  as  in  other  contracts,  and  a  gift  should  be 
made  in  the  exercise  of  a  proper  mental  capacity,  as  the 
giver  receives  no  benefit  from  the  transaction.  Amer.  & 
Eng.  Ency.  of  Law,  Vol.  8,  1309;  Richardson  v.  Hadsall, 
106  111.  476;  Nolen  v.  Harden,  43  Ark.  307. 

Delivery  of  the  property  in  question,  with  the  intention 
to  give,  is  absolutely  necessary  to  the  validity  of  the  gift. 
The  owner  must  part  with  his  dominion  and  control  over 
the  thing  given  before  the  gift  can  take  eflfect.  There  must 
be  an  actual  and  positive  change  of  possession.  People  v. 
Johnson,  14  111.  342;  Amer  &  Eng.  Ency.  of  Law,  Vol.  8, 
1314. 

Clabk  Varnum,  attorney  for  appellee. 

There  are  some  law  points  either  statutory  or  so  well  set- 
tled by  decisions  extending  over  a  period  of  hundreds  of 
years  in  all  courts  that  there  can  be  no  dispute  over  them. 
A  few  of  these  are : 

That  a  certificate  of  deposit  is  a  promissory  note;  that 
any  such  instrument  may  be  assigned  by  indorsement 
thereon  and  the  title  shall  absolutely  vest  in  the  assignee; 
that  the  assignee  may  maintain  suit  the  same  as  the  payee; 
that  it  is  immaterial  when  the  assignment  or  transfer  is  made, 
unless  the  maker  of  the  note  had  a  defense  ao^ainst  the  orio:- 
inal  payee;  that  there  are  only  a  few  defenses  as  against  the 
original  pa3'ee,  namely :  payment,  want  or  failure  of  con- 
sideration, usury,  and  actual  fraud  or  circumvention  practiced 
upon  the  maker  to  obtain  the  execution  of  the  note;  that  by 
the  execution  of  a  note  the  maker  conclusively  admits  the 
existence  of  the  payee;  the  capacity  of  the  payee  to  indorse; 
that  he  (the  maker)  is  the  party  primarily  liable;  that  he 
will  pay  in  accordance  with  the  tenor  of  the  instrument,  etc. 

The  maker  of  the  note  is  by  the  execution  of  the  instru- 
ment itself,  estopped  and  conclusively  precluded  from  deny- 
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in^  any  of  these  matters;  see  Illinois  Statutes  and  any  text 
book. 

The  maker  of  a  note  is  also  conclusively  precluded  from 
denying  that  the  payee  is  the  real  party  in  interest.  Blacker 
V.  Dunbar,  108  Ind.  217;  Keyser  v.  Simmons,  16  Fla.  26^; 
Johnson  v.  Conklin,  119  Ind.  109;  Rogers  v.  Place,  29  Ind. 
577. 

The  maker  of  a  note  can  not  make  a  valid  defense  against 
recovery  by  an  indorsee  on  the  ground  that  the  possession 
of  the  note  was  obtained  from  the  payee  by  fraudulent  rep- 
resentations, although  the  indorsee  had  knowledge  of  such 
fraudulent  representation  when  he  received  the  note.  Prouty 
v.  Roberts,  6  Gushing,  19. 

^^  The  defendant  stands  here  as  a  mere  volunteer  in  behalf 
of  others  not  before  the  court,  and  can  make  no  claim  on 
their  account.  Confessedly  he  owes  the  debt.  He  has  no 
defense  of  his  own  at  all  on  his  own  account,  and  should  he 
succeed  in  defending  on  the  grounds  on  which  the  litigation 
seems  to  have  thus  far  to  have  proceeded,  he  may  escape 
the  payment  of  a  just  debt  altogether."  President,  etc.. 
City  Bank  of  New  Haven  v.  Perkins,  29  N.  Y.  554;  see, 
also,  Gage  v.  Kendall,  15  Wend.  640. 

Where  one  receives  money  as  the  property  of  a  particular 
person  or  corporation,  he  can  not  question  the  title  of  such 
person  or  corporation  to  such  money.  He  is  estopped  and 
conclusively  precluded  from  so  doing.  Morris  v.  State,  47 
Texas,  583;  Cairns  v.  O'Bleness,  40  Wis.  469;  McKey  v. 
Monterey  Co.,  51  Cal.  275;  Board  of  Trustees  of  New  Iberia 
V.  Serrett,  31  La.  Ann.  719. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

The  appellee,  as  indorsee  of  a  certi6cate  of  deposit  issued 
by  the  appellant,  brought  suit  thereon,  and  recovered  jadsr- 
ment  against  the  appellant  for  the  full  amount  thereof 
($9,769.20),  upon  the  verdict  of  a  jury  returned  under  a 
peremptory  instruction  by  the  court.  The  certificate, 
introduced  in  evidence,  was  as  follows : 
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"  Certificate  of  Deposit. 
Farmers  and  Merchants  State  Bank.  No.  1180. 

Marion,  Iowa,  Aug.  31,  1895. 

Laara  L.  Davis  and  James  C.  Davis  have  deposited  in  this 
bank  nine  thousand  dollars  ($9,000),  payable  to  the  order 
of  themselves  in  current  funds  three  months  after  date,  on 
the  return  of  this  certificate,  properly  endorsed,  with  inter- 
est only  until  maturity  at  four  per  cent  per  annum. 

Kot  subject  to  check. 

E.  J.  Esq  ATE,  Cashier. 

(Endorsements :) 

Laura  L.  Davis, 
James  C.  Davis." 

The  general  issue  and  two  special  pleas  were  interposed 
to  the  action,  and  the  case  went  to  trial  upon  issues  formed 
by  replications  to  the  plea  of  the  general  issue  and  the  first 
special  plea — a  demurrer  to  the  second  special  plea  having 
been  sustained.  The  material  parts  of  such  first  special 
plea,  were,  as  set  forth  in  the  abstract  of  record,  as  follows : 

"That  the  execution  of  the  writing  or  certificate  of 
deposit,  styled  in  the  declaration  a  promissory  note,  was 
obtained  by  the  use  of  fraud  and  circumvention  upon  one 
George  A.  Patterson;  that  is  to  say,  that  the  said  George 
A.  Patterson  before  and  at  the  time  of  the  execution  of  the 
said  certificate  of  deposit,  to  wit,  August  31,  1895,  had  on 
deposit  in  the  Farmers  and  Merchants  State  Bank  of 
Marion,  Iowa,  defendant  herein,  the  sum  of  nine  thousand 
dollars  ($9,000)  and  interest,  payable  to  himself;  that  the 
payees  of  the  certificate  of  deposit  sued  on,  to  wit,  Laura 
L.  Davis  and  James  C.  Davis,  were  respectively  a  daughter 
and  grandson  of  the  said  George  A.  Patterson,  and  resided 
and  made  their  home  with  the  said  George  A.  Patterson; 
that  for  some  time  previous  to  the  execution  of  this  certifi- 
cate of  deposit,  to  wit,  August  31,  1895,  the  said  George 
A.  Patterson  had  become  very  aged,  feeble,  childish,  and 
without  any  will  power  of  his  own  whatever,  mentally 
unsound  and  insane,  and  had  been  under  the  charge,  care, 
control  and  supervision  of  the  said  Laura  L.  Davis  and 
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James  C.  Davis,  and  that  previous  to  the  execution  of  the 
said  certificate  of  deposit  sued  on,  the  said  George  A.  Patter- 
son, in  his  weak,  feeble  and  insane  condition,  had  implicitly 
obeyed  and  followed  any  commands,  instructions  or  requests 
of  the  said  Laura  L.  Davis  and  James  C.  Davis,  and  that 
on,  to  wit,  the  31st  day  of  August,  1895,  the  said  Laura 
L.  Davis  and  James  C.  Davis,  fraudulently  taking  advan- 
tage of  the  said  George  A.  Patterson  and  of  his  weak,  feeble, 
childish,  aged  and  insane  condition,  did  force,  coerce,  wrong- 
fully induce  and  command  the  said  George  A.  Patterson  to 
instruct  the  cashier  of  the  Farmers  and  Merchants  State 
Bank  of  Marion,  Iowa,  defendant  herein,  to  change  the 
payee  in  the  said  certificate  of  deposit  from  George  A.  Pat- 
terson to  Laura  L.  Davis  and  James  C.  Davis,  and  the  same 
was  done  without  anv  consideration;  and  the  defendant  says 
that  the  certificate  or  instrument  sued  on  was  never  in  fact 
delivered  to  said  Laura  L.  Davis  and  James  C.  Davis,  and 
the  said  Laura  L.  Davis  and  James  C.  Davis  never  had 
possession  thereof  until  after  the  death  of  said  George  A. 
Patterson,  which  occurred  at  Marion,  Linn  county,  Iowa, 
on  the  20th  day  of  November,  1895;  that  the  said  Greorge 
A.  Patterson  never  in  fact  delivered  said  certificate  or 
instrument  sued  on,  or  directed  the  same  to  be  delivered  to 
the  said  Laura  L.  Davis  and  James  C.  Davis,  but  after  his 
death  said  Laura  L.  Davis  and  James  C.  Davis  took  posses- 
sion of  the  same  either  from  the  body  of  the  said  George 
A.  Patterson,  or  from  his  desk  or  other  depository  where 
he  kept  his  papers;  that  afterward,  and  on  or  about  the  1st 
day  of  January,  1896,  said  Davises,  for  the  purpose  of 
cheating  and  defrauding  said  estate,  and  the  other  heirs  of 
the  said  George  A.  Patterson,  made  a  pretended  transfer  to 
one  W.  H.  Gleason,  plaintiff  herein;  that  said  Gleason  paid 
nothing  for  said  certificate;  that  the  same  was  wholly  with- 
out consideration,  and  that  all  the  title  he  acquired,  if  any, 
to  said  certificate,  or  instrument  sued  on,  was  acquired  after 
the  same  had  become  due,  and  with  full  knowledge  of  all 
the  foregoing  facts,  and  that  he  holds  the  same  in  secret 
trust  from  the  said  Davises  and  their  attorneys.     And 
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because  of  said  fraud  and  coercion  on  the  part  of  the  said 
Davises  in  obtaining  the  issuance  by  the  defendant  herein 
of  said  certificate  of  deposit  in  their  name,  and  for  the  want 
of  consideration  therein,  and  because  of  the  manner  in 
obtaining  possession  thereof,  the  defendant  says  that  the) 
plaintiff  herein  has  no  right,  title  or  interest  in  and  to  said 
certificate  of  deposit  sued  on,  but  the  same  is  the  property 
of  the  estate  of  George  A.  Patterson,  deceased.  And  this 
the  defendant  is  ready  to  verif3\" 

At  the  trial,  after  the  appellee  had  made  out  a  prima 
faeie  case  and  rested,  the  appellant  showed  by  the  bank 
cashier,  that  on  November  12,  1895,  the  said  George  A. 
Patterson  brought  into  the  bank  two  certificates  of  deposit 
—one  for  $9,000  and  the  other  for  $1,512.83— which  had 
been  previously,  on  August  31, 1895,  issued  by  the  bank  to 
him  in  his  own  name,  and  that  at  his  request  the  certificate 
in  question  was  made  out  and  delivered  to  him  iu  place  of 
the  original  one  for  the  same  amount — dating  it  back  to 
the  same  date  as  the  original  one  so  as ''to  simplify  the 
matter." 

At  that  point,  the  question  arose  whether  further  evi- 
dence in  support  of  the  special  plea  would  be  received  by 
the  court,  and  upon  specific  offers  of  such  evidence  being 
made  it  was  held  to  be  inadmissible,  and  the  jury  were 
instructed  to  find  for  the  plaintiff  for  the  sum  claimed. 

Whether  there  was  error  or  not  in  such  proceedings,  is 
the  principal  question  before  us. 

In  support  of  its  plea,  appellant  offered  to  show,  among 
other  things,  that  from  the  time  of  the  making  of  the  cer- 
tificate and  its  delivery  to  Patterson  on  November  12, 
1895,  until  the  death  of  Patterson,  some  eight  days  after- 
ward, he,  Patterson,  kept  possession  of  the  certificate  and 
had  it  in  his  desk  under  lock  and  key;  that  on  the  afternoon 
of  the  day  of  his  death  the  desk  was  broken  open  by  the 
persons  named  as  payees  in  the  certificate,  and  the  possession 
of  the  certificate,  with  other  valuable  papers,  taken  by 
them  and  retained  by  them  until  after  its  maturity,  and 
that  after  its  maturity,  and  on  or  about  January  1, 1896, 
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appellee  received  the  same  from  them,  without  considera- 
tion, and  that  he  holds  the  same  in  trust  for  their  benefit. 

The  rule  is  that  one  who  takes  negotiable  paper  that  is 
transferable  by  delivery,  acquires  an  absolute  property  in  it, 
and  may  recover  upon  it,  although  the  paper  was  fraudu- 
lently put  in  circulation,  or  had  been  stolen,  provided  he 
takes  it  in  good  faith  for  a  valuable  consideration.  2  Par- 
sons on  Notes  and  Bills  (2d  Ed.)  42. 

But  the  plea  under  consideration  explicitly  negatived 
both  elements  of  /z^ood  faith  and  valuable  consideration 
exercised  and  paid  by  appellee. 

It  was  proved  by  the  testimony  of  the  bank  cashier, 
admitted  and  not  struck  out,  that  Patterson^s  money  was 
the  consideration  for  which  the  bank  drew  and  delivered 
the  certificate  to  Patterson. 

Contrary  to  the  contention  of  appellee,  we  mnst  hold 
that  notwithstanding  the  certificate  was  by  its  terms  made 
payable,  at  Patterson's  request,  to  persons  other  than  him- 
self, the  certificate  was  the  property  of  himself,  and  not  the 
property  of  the  named  payees,  and  continued  to  be  his 
property  until  delivered  by  him  to  the  payees. 

It  is  analogous  to  the  case  of  one  drawing  a  check  paya- 
ble to  a  third  party  out  of  funds  in  bank,  and  request- 
ing and  obtaining  the  bank  to  certify  it  as  good.  In  such 
a  case  there  would  be  no  privity  of  contract  between  the 
bank  and  the  payee  until  after  delivery  of  the  check  to 
the  payee,  and  until  such  delivery  the  payee  could  not 
maintain  an  action  against  the  bank  upon  the  check. 

The  case  of  Clarke  v.  Boyd,  2  Ohio,  56,  was  one  that 
involved  the  question  of  the  delivery  of  a  promissory  note. 
It  there  appeared  that  one  Pierce,  the  assignor  of  the  note, 
had  been  some  time  deceased,  and  that,  at  the  time  of  his 
death,  the  note  was  found  among  his  papers,  indorsed  by 
him  to  the  plaintiff;  that  his  executors,  supposing  the  note 
to  be  the  property  of  the  plaintiff,  delivered  it  to  him,  and 
the  court  said:  "The  assignment  made  by  the  assignor 
while  the  note  remained  in  his  possession,  and  where  no 
contract  of  sale  was  proved,  was  a  mere  nullity.    It  was  in 
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his  own  "power,  and  could  at  any  time  be  legally  erased. 
It  gave  no  interest  or  title  to  the  assignee,  and  when  Pierce 
died  he  was  the  absolute  owner  of  the  note  notwithstanding 
the  assignment.  The  right  vested,  by  his  death,  in  the  exec- 
utors, and  could  only  be  assigned  by  them.  The  plaintiff 
acquired  no  more  right  by  a  delivery  from  the  hands  of  the 
executors,  than  he  could  have  acquired  had  they  delivered 
him  a  note,  payable  to  the  testator,  without  any  indorse- 
ment." 

80  here,  in  the  case  at  bar,  the  certificate,  upon  the 
theory  of  the  plea  which,  upon  this  record,  we  are  bound  to 
consider  as  proven,  was  in  the  power  of  Patterson,  and  up 
to  the  moment  of  his  death  he  had  the  right  to  surrender 
it  to  the  bank  and  demand  its  payment  to  himself.  The 
mere  fact  that  at  his  request  it  had  been  drawn  payable  to 
third  persons  gave  to  them,  in  the  absence  of  any  contract 
right  in  them,  no  interest  or  title  to  it,  and  when  Patterson 
died  he  was  the  absolute  owner  of  it,  notwithstanding  its 
terms.  And  so  much  the  more  is  this  true,  if,  according  to 
the  plea,  the  payees  wrongfully  obtained  possession  of  the 
certificate,  after  the  death  of  Patterson,  from  his  body  or 
desk. 

In  Fanning  v.  Bussell,  94  IlL  386,  the  question  arose 
whether,  as  against  creditors,  six  notes  given  by  the  grantees 
of  certain  lands,  as  a  part  of  the  consideration  for  the 
conveyance  of  the  lands  to  them,  should  be  treated,  in  a 
certain  aspect  of  the  case,  as  the  property  of  the  grantor. 
The  grantor  had  six  daughters,  and  he  took  from  the 
grantees  their  six  promissory  notes  for  $1,500  each,  payable 
to  his  respective  daughters,  by  name,  as  a  part  of  the  consid- 
eration of  the  conveyance.  The  notes  were  delivered  by 
the  grantees  who  made  them  to  the  grantor — and  not  to 
the  payees,  his  daughters — and  were  never  delivered  by 
him  to  the  payees.  In  discussing  the  question,  the  court 
said: 

"  No  doubt  it  was  the  intention  of  the  father  that  his 
daughters  should  each  have  the  benefit  of  one  of  the  notes, 
*    *    *    but  so  long  as  he  retained  the  possession  of  the 
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notes  they  were  his  own  property,  notwithstanding  they 
were  made  payable  to  his  daughters.  Until  the  notes  were 
delivered  (to  the  daughters)  it  was  his  privilege  to  change 
his  purpose  and  withhold  the  gifts  he  may  have  intended  to 
make. 

"  The  daughters  had  no  vested  interest  in  the  gifts  their 
father  may  have  proposed  to  make  them,  and  of  coarse 
could  not  compel  a  specific  performance.  ♦  *  *  So  long, 
therefore,  as  Sampson  Fanning  retained  these  notes  in  his 
possession,  they  were  absolutely  his  property.'*  And  the  con- 
clusion was,  that  the  notes,  together  with  other  property, 
constituted  a  fund  remaining  in  the  grantor  applicable  to 
the  payment  of  certain  of  his  indebtedness. 

And,  with  reference  to  one  of  appellee's  arguments,  it  was 
there  said,  also,  that  the  obligation  of  the  makers  of  the 
notes  was  absolute  to  pay  the  notes,  whether  in  the  hands 
of  the  payees  or  Sampson  Fanning,  the  grantor,  from  whom 
the  consideration  for  them  came. 

The  case  of  Telford  v.  Fatten,  144  111.  611,  was  in  fact  and 
in  principle  very  close  to  the  one  at  bar.  There,  one  Tel- 
ford deposited  in  a  bank  $2,600,  and  received  therefor  a  cer- 
tificate of  deposit  stating  that  L.  J.  Fatten  (meaning  a  Miss 
Livonia  J.  Fatten)  had  deposited  in  said  bank  said  sum  pay- 
able to  the  order  of  himself  (meaning  herself)  upon  return 
of  the  certificate,  one  year  after  date,  etc. 

Telford  died  about  eight  and  one-half  months  after  the 
issuance  and  delivery  to  him  of  the  certificate,  without  hav- 
ing delivered  the  certificate  to  Miss  Fatten,  or  apprising  her 
in  any  way-  of  its  existence,  or  of  his  intentions  concerning 
it,  or  concerning  her  in  connection  with  it,  or  the  money 
represented  by  it;  and  so  far  as  was  known,  the  certificate 
never  left  Telford's  possession  from  the  day  of  its  issuance 
to  the  date  of  his  death,  but  was  found  among  his  effects  in 
possession  after  his  death. 

Replevin  was  brought  by  Miss  Fatten  against  the  admin- 
istrator of  Telford's  estate,  for  the  certificate,  and  the  Su* 
preme  Court  in  reversing  the  judgment  of  the  lower  court 
in  favor  of  Miss  Fatten,  held,  in  substance,  that  an  instruc- 
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tion  which  ignored  the  subject  of  a  delivery  by  Telford  to 
Miss  Pattoa  was  erroneous. 

The  case  is  a  very  able  presentation  of  numerous  ques- 
tions suggested  by  the  record  in  this  case,  and  has  been 
followed  and  approved  in  Williams  v.  Chamberlain,  165  111. 
210,  as  to  such  features  as  were  common  to  both. 

The  record  here  suggests,  rather  than  enforces  upon  us, 
quite  a  number  of  other  considerations,  but  the  presumption 
is  they  will  be  correctly  dealt  with  upon  a  trial  of  the  cause 
upon  its  merits,  and  a  discussion  of  them  in  advance  of  such 
trial  might  be  premature. 

Evidence  upon  the  issues  presented  by  the  first  special 
plea,  and  the  replication  thereto,  ought  to  have  been  sub- 
mitted to  the  jury. 

^s  to  the  second  special  plea,  the  demurrer  to  that  seems 
to  have  been  properly  sustained,  but  we  say  this  without 
prejudice  to  the  appellant's  right  to  apply  to  the  Superior 
Court  for  leave  to  properly  plead  further,  if  so  advised  to  be 
necessary  to  its  rights. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded  to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

Seversed  and  remanded. 


Edward  F.  O'Brien  r.  Peter  B.  O'Brien. 

1.  Plbadinq— TFhcn  Plea  of  Set-off  U  Unneeessary.-^A  plea  of  set- 
o9  need  not  be  interposed  when  a  defendant  seeks  nothing  more  than  a 
defense'  to  the  claim  of  the  plaintiff,  and  does  not  seek  an  affirmative 
recovery. 

2.  Samb — Defeiutes  Admiaaible  Under  Plea  of  Non-Assumpsit,  —Under 
a  plea  of  non-assumpsit  a  defendant  is  entitled  to  prove  payment,  and, 
generally,  an3*thing  which  shows  that  ex  aequo  et  bono,  the  plaintiff 
ought  not  to  recover. 

8.  Same— Proof  of  Failure  to  Account  for  OoodSj  Admissible  Under 
General  Issue,  in  Suit  for  Wages.— One  sued  for  wages  for  selling 
articles  of  merchandise  may  show  in  defense  under  a  plea  of  the  general 
issue  that  the  articles  were  delivered  to  the  plaintiff  and  that  he  refused 
to  account  for  them  or  their  proceeds. 
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4.  FiWJDE^acE^Statements  as  to  What  is  Proposed  to  be  Proved  a$ 
Affecting  Admissibility  of, — Neither  an  action  nor  a  defense  can  ordi- 
narily be  sustained  by  a  single  question  and  answer;  and  where  an  attor- 
ney explicitly  states  what  the  defense  is,  and  how  it  is  proposed  to  be 
shown,  questions  forming  part  of  what  may  constitute  a  full  defense 
should  not  be  ruled  out,  although  improper  wheni  standing  alone. 

Assampsit,  for  T^ages.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  April  8,  1898. 

ScANLAN  &  Masters  and  Ludmil  Kanlik,  attorneys  for 
appellant. 

Morse,  Ives  &  Tone,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  was  assumpsit  brought  by  the  appellee  against  the 
appellant  to  recover  for  services  rendered  as  manager  of  a 
saloon  for  a  period  of  about  eight  and  one-half  months,  and 
for  some  contributions  to  the  stock  of  the  business. 

The  defense  was  that  he  had  been  fully  paid  by  money 
and  goods  received  by  him. 

The  appellee,  as  manager  of  the  business,  bought  the 
stock  from  time  to  time,  incurred  and  paid  bills,  hired  and 
paid  the  help,  and  nmde  payments  on  account  of  indebted- 
ness that  existed  against  the  business,  and  was  assumed  to 
be  paid  when  the  former  owner  was  bought  out. 

The  appellant,  by  way  of  defense,  sought  to  show  that 
appellee  had  paid  to  himself  all  that  his  claim  amounted  to, 
by  appropriating  to  himself  a  large  quantity  of  goods,  or 
the  proceeds  thereof,  that  went  into  the  business  under  his 
management,  and  remained  unaccounted  for  by  him. 

And  for  that  purpose  appellant  sought  to  prove  the 
amount  of  goods  purchased  for  and  delivered  into  the 
saloon,  the  amount  of  goods  remaining  on  hand  when  appel- 
lant put  out  the  appellee,  and  the  amounts  paid  by  the 
appellee  on  account  of  the  business  and  to  the  appellant. 
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To  that  end,  specific  questions  to  a  witness  were  pro- 
pounded, and  under  objection  were  ruled  out. 

This  was  clear  error.  According  to  the  record,  the  trial 
judge  gave  as  his  reasons  for  excluding  the  offered  evidence, 
"  You  can  not  have  an  accounting  in  this  case;  there  being 
no  claim  of  off-set,  you  can  not  charge  him  (appellee)  for 
any  of  those  matters;  the  only  pertinency  it  would  have  is 
as  to  what  his  services  were  worth,  if  anything." 

A  plea  of  set-off  need  not  be  interposed  where  a  defend- 
ant seeks  nothing  more  than  a  defense  to  the  claim  of  the 
plaintiff.  No  claim  was  made  by  the  defendant  for  an 
affirmative  recovery  against  the  plaintiff,  but  only  to  be 
permitted  to  prove  such  matters  as  would  constitute  a 
defense  to  plaintiff's  action. 

Counsel  for  appellee  admit,  in  their  brief^  that  the  reasons 
given  by  the  trial  judge  '^  did  not  enunciate  a  correct  prop- 
osition of  law,"  but  seek  to  justify  the  ruling,  because  the 
evidence  offered  "  did  not  tend  to  show  that  appellee  had 
disposed  of  any  beer  and  failed  to  account  for  the  money." 
Neither  an  action,  nor  the  defense  to  one,  can  ordinarily  be 
sustained  by  a  single  question  and  answer. 

There  was  considerable  discussion  between  appellant's 
counsel  and  the  court  as  to  the  admissibility  and  relevancy 
of  the  offered  testimony,  in  which  the  counsel  stated  explic- 
itly what  the  defense  was,  and  how  it  was  proposed  to  be 
shown,  and  the  court  being  against  him,  he  put  the  specific 
questions  upon  which  the  ruling  was  made.  "With  those 
questions  answered,  a  beginning  would  have  been  made  to 
what  might  ^have  constituted  proof  of  a  full  defense.  It 
can  not  be  said  that  one  sued  for  wages  claimed  for  selling 
a  keg  of  beer,  might  not  show  in  defense,  under  a  plea  of  the 
general  issue,  that  the  keg  full  of  beer  was  delivered  to  the 
plaintiff  for  sale,  and  that  he  returned  it  empty  and  refused 
to  account  for  the  proceeds;  and  we  apprehend  the  illustra- 
tion is  as  applicable  to  the  case  of  five  hundred  kegs  as  to 
one. 

The  plea  in  this  case  was  non-assumpsit,  and  under  such 
plea  the  defendant  was  entitled  to  prove  payment  (Crews 
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V.  Bleakley,  16  111.  21;  Kassing  v.  International  Bank,  74 
III.  16),  and,  generally,  anything  which  shows  that^  aeqiw 
et  hono^  the  plaintiff  ought  not  to  recover.  2  Encyclopedia 
of  PL  &  Pr.  1027-8. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Salvatora  D.  Qiardino  y.  H.  W.  Crabbs. 

1.  Practice— TTatwr  of  Instructions  to  Find  for  the  Defendant. — A 
motion  at  the  close  of  plaintiflTs  evidence  to  instruct  the  jury  to  find  the 
issues  for  the  defendant  is  waived  by  the  introduction  of  evidence  in 
defense  and  the  submission  of  the  case  to  the  jury  without  renewing  tlie 
niotion. 

2.  Verdicts — On  Conflicting  Eindence.— In  this  case  there  was  a 
sharp  conflict  in  the  testimony,  with  a  seeming  preponderance  in  plaint- 
i£rs  favor,  and  this  court  holds  that  the  verdict  of  the  jury  must  be 
regarded  as  settling  the  rights  of  the  case. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  TuTmLL,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term»  1897. 
Affirmed.     Opinion  filed  April  8,  1898. 

T.  F.  MoNAHAN,  attorney  for  appellant;  John  J.  Swbxik, 
of  counsel. 

Theo.  Proulx,  attorney  for  appellee. 

Mb.  Presiding  Justice  Shepabd  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  for  goods  sold  and  delivered. 

There  was  no  controversy  over  the  amount  due,  and  the 
only  defense  was  that  the  defendant  was  not  liable;  that  in 
the  dealing  she  acted  in  behalf  of  another,  with  the  knowl- 
edge  of  plaintiff.  Judgment  for  the  plaintiff  and  ajs^ainst 
the  defendant  was  rendered  upon  the  verdict  for  $154.47, 
the  full  amount  claimed. 
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Whether  the  verdict  and  judii^ment  should  stand  depends 
upon  whether  the  verdict  was  sustained  by  the  evidence 
under  the  law. 

No  instructions  were  given  or  asked  upon  either  side, 
except  the  appellant  moved,  when  the  plaintiff  rested  his 
case,  that  the  jury  be  instructed  to  find  the  issues  for  the 
defendant — which  was  refused. 

There  was  no  error  in  such  ruling.  The  evidence  for  the 
plaintiff  clesiT\ymaAeskj>ri7Jia  facie  case  for  him;  and,  more- 
over, the  appellant  did  not  abide  by  her  motion,  but  pro- 
ceeded to  introduce  evidence  in  defense,  and  submitted  the 
case  to  the  jury  without  renewing  the  motion.  By  so  doing 
appellant  waived  her  right  to  claim  error  in  the  ruling. 
Goldie  V.  Werner,  151  111.  551. 

There  was  a  sharp  conflict  in  most  of  the  material  evi- 
dence, with  a  seeming  preponderance  in  plaintiff's  favor, 
and  the  verdict  of  the  jury  must  be  regarded  as  settling  the 
rights  of  the  case.  There  w^as  no  error  in  law,  and  the 
judgment  is  affirmed. 


Haren  C.  N.  Christiansen  et  s\.,  Adm'rs^  v.  Vanham 

Towing  &  Wrecking  Go. 

1.  Master  and  SEXVAnrt'-DtUy  of  Master  as  to  Safety  Devices, — 
In  a  suit  against  a  master  to  recover  for  injuries  to  a  servant,  a  witness 
testified  that  a  certain  safety  device  should  have  been  used  in  connec- 
tion with  the  work  being  done  by  the  servant.  Held,  that  until  it  was 
shown  that  the  device  was  in  use  in  this  State,  that  its  use  was  known  to 
the  master  or  that  it  was  a  generally  known  safety  device  for  the  kind 
of  work  being  prosecuted,  questions  as  to  whether  it  was  in  use  in  other 
parts  of  the  world  and  whether  it  was  easily  obtainable  were  improper. 

2.  Evidence— A  Stockholder  Not  a  Competent  Witness  in  a  Suit 
Against  a  Corporation  by  an  Administrator, — A  stockholder  of  a  corpo- 
ration is  incompetent  as  a  witness  in  a  case  where  the  adverse  party 
brings  suit  against  his  corporation  as  administrator  of  a  deceased  person, 
and  he  can  not  be  made  competent  by  any  assignment  of  his  stock, 
made  for  the  purpose  of  qualifying  him. 

8.    QAME-^Exdusion  of  Witness  on  Account  of  Interest,— A  witness 
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should  not  be  excluded  on  the  ground  of  interest  if  the  question  of  kis 
interest  is  in  doubt. 

4.  Practice— Object  ioTW  Should  Be  Specific — A  general  objection  to 
the  testimony  of  a  witness  as  to  a  conversation  with  a  pei-son  since 
deceased,  is  not  sufficient  to  cover  objections  that  afterward  arise  as  to 
the  materiality  or  propriety  of  some  particular  part  of  the  conversation. 

6.  Appellate  Court  Practice— J2eco7ijrtde>*afton  of  a  Queation  Once 
Decided. — Where  a  second  trial  of  a  case  is  conducted  in  accordance 
with  the  holding  of  this  court  on  appeal  from  the  decision  of  the  trial 
court  on  the  first  trial,  this  court  will  decline  to  re-examine  the  ques- 
tions involved. 

6.  Instructions— /n  a  Ftirticular  Case,  Shotdd  Be  Considered 
Together. — Where,  reading  the  instructions  in  a  case  together  and  treat- 
ing tiiem  as  related  and  as  forming  an  entirety,  the  law  applicable  to 
the  facts  and  circumstances  of  the  case  appears  to  have  been  given 
with  substantial  accuracy,  fullness  and  fairness,  objections  to  particu- 
lar instructions  can  not  be  sustained. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
H«ard  in  the  Branch  Appellate  Court  at  the  October  term,  lb97. 
Affirmed.    Opinion  filed  April  8,  1808. 

George  Willard  and  John  C.  Richberg,  attorneys  for 
appellants. 

GuRLEY  &  Wood,  attorneys  for  appellee;  Francis  W. 
Walker,  of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
of  the  Court. 

This  cause,  with  the  title  reversed,  was  once  before  in  this 
court  (44  111.  App.  523),  and  remanded  for  another  trial 
upon  grounds  not  affecting  the  merits  of  the  controversy. 
Upon  the  last  trial  below  the  verdict  wjis  for  the  defendant, 
and  the  error  assigned  is  that  the  Superior  Court  erred  in 
overruling  the  plaintiff's  motion  for  a  new  trial. 

The  action  was  brought  to  recover  for  the  death  of  plaint- 
iff's intestate,  Hans  Christiansen  (who  will  hereinafter  be 
called  Christiansen),  caused,  as  alleged,  by  the  negligence 
of  the  defendant. 

Whether  error  was  committed  by  the  trial  court  in  the 
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exclusion  or  admission  of  evidence,  or  in  the  giving  of  cer- 
tain of  defendant's  instructions,  is  all  that  is  ai^aed. 

The  defendant  corporation  was  engaged,  at  the  time  in 
question,  in  raising,  and  getting  afloat,  the  steamboat  Tioga 
from  the  bottom  of  the  Chicago  river,  to  which  it  had  sunk 
and  where  it  rested  partially  submerged,  and  Christiansen 
was  one  of  its  employes  engaged  in  the  enterprise. 

The  sinking  of  the  Tioga  was  occasioned  by  an  explosion 
which  occurred  in  her  hold  while  she  lav  at  her  dock  in  the 
river,  about  twenty-four  hours  before  the  second  explosion 
happened  that  caused  Christiansen's  death.  Her  aft  deck 
was  mostly  blown  off,  and  she 'was  otherwise  so  injured  as 
to  cause  her  to  leak  and  fill  with  water. 

In  order  to  raise  her  it  was  necessary  to  pump  her  out, 
and  the  work  of  so  doing  was  begun  on  the  morning  f  olio  w- 
in^if  her  sinking. 

The  work  of  pumping  was  carried  on  by  pumps  operated 
on  board  the  tug  Mosher,  alongside  of  her.  From  the  time 
of  its  arrival  alongside,  the  tug  was,  through  its  captain, 
under  the  orders  and  control  of  one  Johnson,  the  wrecking- 
master  in  charge  of  the  work.  At  that  time,  Johnson  was 
also  a  stockholder  in  the  defendant  corporation,  and  its  chief 
engineer. 

Christiansen  was  a  regular  employe  of  the  defendant,  for 
all  kinds  of  work,  and  was  assisting  Johnson  in  the  work 
then  in  hand.  He  was  also  a  submarine  diver  by  profes- 
sion, and  when  working  as  such  was  paid  a  compensation 
a.lditional  to  his  monthly  wages  of  seventy-five  dollars. 

Christiansen  and  Johnson  worked  together  all  the  day, 
and  until  about  nine  o'clock  in  the  evening,  in  the  labor  of 
freeing  the  boat  from  water  and  in  stopping  leaks.  At 
about  the  last  named  hour  a  second  explosion  occurred  in 
the  hold  of  the  Tioga,  causing  both  Christiansen  and  John- 
son to  be  burned,  and  the  subsequent  death\)f  Christiansen. 

Up  to  the  time  of  the  second  explosion,  it  was  not  known 
what  had  caused  the  first  one,  although  it  is  quite  clear 
that  Johnson  suspected  the  presence  of  inflammable  gases 
or  vapors  in  the  hold. 


270  Appellate  Courts  of  Illinois. 

Vol.  75.]    Christiansen  v.  Dunham  Towing  &  Wrecking  Ck>. 

Constituting  a  part  of  the  cargo  was  a  large  number  of 
barrels  of  oil,  some  of  which  were  broken  or  caused  to  leak 
by  the  first  explosion,  but  it  was  not  known  by  anybody 
except,  probably,  the  shipper  of  them,  until  after  the  second 
explosion,  that  any  of  the  barrels  contained  naphtha,  or 
other  volatile  oils  which  produce  vapor,  that,  when  mixed 
in  proper  proportions  with  air,  will  catch  fire  if  brought 
into  contact  with  a  flame.  There  was  nothing  in  the 
marking  of  the  barrels  to  indicate  that  any  of  them  held 
naphtha,  and  the  presence  of  naphtha  of  sufficient  specific 
gravity  to  be  unsafe  or  explosive,  could  not  be  told  by 
looking  at  it  either  in  a  barrel  or  floating  upon  water;  that 
could  only  be  ascertained  by  testing  the  oil  with  an  instru- 
ment. 

It  appears  that  neither  Johnson  nor  Christiansen  had 
any  previous  experience  in  the  handling  or  treatment  of 
oil,  or  oil  gases  or  vapors,  under  any  similar  conditions,  but 
it  is  strongly  indicative  that  Johnson  suspected  the  presence 
of  danger  from  some  such  causes,  from  the  fact  that  when 
he  first  boarded  the  Tioga  he  satisfied  himself  that  the  first 
explosion  did  not  come  from  her  boilers,  and,  knowing  the 
presence  of  oil  in  floating  barrels  and  loose  on  the  water^s 
surface,  he  experimented  as  to  what  effect  would  be  pro- 
duced by  suspending  a  lighted  common  ship's  lantern  in  the 
hold  close  to  the  water's  surface. 

This  experiment  he  made  secretly,  from  aboard  the  tug, 
and  the  lantern  hung  there  for  about  an  hour  before  and 
until  the  second  explosion  happened.  Johnson,  in  his  testi- 
mony, admits  that  he  so  suspended  the  lantern  secVetly 
after  supper,  in  order  ''  to  see  if  it  was  safe  so  as  not  to  hurt 
anybody."  "  I  didn't  know  what  was  the  cause  of  the  first 
explosion — ^at  that  time  I  Was  sisLtisfied  it  was  not  her  boil- 
ers— and  I  didn't  want  to  run  any  chance  of  having  another 
one." 

Owing  to  some  unstopped  leaks,  as  well  as  from  other 
causes,  the  gain  made  by  the  pumps  was  slow,  and  along 
toward  nine  o'clock  in  the  evening,  it  was  discussed  between 
Johnson  and  Christiansen  whether  they  should  go  away 
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until  morning,  leaving  the  pumps  at  work,  or  should  first 
make  an  effort  to  stop  a  troublesome  leak  in  the  fan  tail  of 
the  boat,  which,  from  the  difficulty  of  getting  at^  had  not 
been  patched  although  it  was  great  enough  to  overcome 
uboHt  one-fifth  of  the  capacity  of  the  pumps.  It  was  then 
dark,  and  the  task  of  working  in  the  water  with  oil  and  a 
large  number  of  negro  bodies,  killed  by  the  first  explosion, 
floating  about,  was  doubly  gruesome,  and  considerable  dis- 
cussion ensued  between  Johnson  and  Christiansen  as  to 
which  course  to  pursue. 

The  conclusion  was  to  proceed,  as  advocated  by  Chris- 
tiansen, to  stop  the  leak  before  going  home,  and  to  that 
end  the  two  men  boarded  the  boat  from  the  tug,  Johnson 
carrying  in  his  hand  a  lighted  ship's  lantern,  and  walked 
aft  along  a  shelf-piece  about  three  feet  wide  that  formed  a 
part  of  the  original  deck  and  remained  in  place  after  the 
explosion,  to  a  part  of  the  deck  that  was  left  at  the  stern, 
under  which  and  below  the  inside  water  level,  the  leak  had 
been  previously  located.  Some  conversation  then  ensued 
batween  the  two  as  to  which  one  should  go  down  into  the 
hold  underneath  what  remained  of  the  after  part  of  the 
deck  and  find  the  leak,  and  also  of  the  possible  danger  of 
gases  being  collected  in  that  part  of  the  hold  under  the  deck. 
Before  that  time,  Christiansen  had  seen  and  spoken  with 
Johnson  about  the  lighted  lantern  that  hung  in  the  forward 
]mrt  of  the  aft  hold,  and,  so  far  as  appears,  he  knew  as 
much  about  the  presence  of  dangerous  gases  in  the  hold  as 
Johnson  or  anybody  else  did.  It  was',  however,  arranged 
that  Johnson  should  hold  the  lantern,  and  that  Christiansen 
should  go  in  under  the  deck,  and  for  that  purpose,  while 
Johnson  stood  at  his  side  holding  the  lighted  lantern, 
Christiansen  sat  down  upon  the  edge  either  of  the  shelf- 
piece  or  the  remaining  part  of  the  deck,  to  swing  himself 
down  into  the  hold,  and  at  that  instant  the  second  explo- 
sion occurred,  accompanied  by  flames  around  the  men. 

Christiansen  was  so  badly  burned  that  he  died  in  conse- 
quence about  a  fortnight  later. 

Each  count  of  the  declaration  averred  in  substance  that 
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the  day  preceding  the  explosion  which  fatally  burned  Chris- 
tiansen, an  explosion  of  vapor  or  gas  arising  from  oils  bad 
taken  place  on  board  of  the  Tioga,  of  which  the  defendant 
had  notice,  or,  by  the  use  of  reasonable  care,  would  have 
had  notice,  before  beginning  to  pump  out  and  raise  the  ves- 
sel, and  negligence  and  breaches  of  duty  by  the  defendant 
in  the  various  particulars  that  would  readily  suggest  them* 
selves  to  the  pleader,  were  appropriately  averred  in  the  sev- 
eral counts. 

The  ruling  out  by  the  court  of  two  questions  put  by  the 
plaintiffs  to  an  expert  witness  called  by  them,  constitutes 
the  only  error  that  is  argued  by  the  appellant  as  having 
been  committed  in  the  exclusion  of  offered  testimonv. 

The  witness  had  testified  as  to  the  qualities  and  charac- 
teristics of  volatile  oils  and  the  vapors  generated  from  them, 
and  as  to  the  ordinary  precautions  which  should  be  observed 
by  persons  working  in  the  presence  of  such  loose  oils,  one 
of  which  was  the  use  of  a  miner's  safety  lamp,  otherwise 
known  for  many  years  as  the  **  Davy  lamp." 

He  was  then  asked  whether  or  not  '^  that  lamp  is  in  use, 
where  gases  are  generated,  in  this  State,  particularly  in 
mines  ? "  and  he  answered  that  be  did  not  know.  Then  fol- 
lowed another  question,  whether  such  lamps  were  "in  gen- 
eral use  in  the  city  of  Chicago  before  and  at  the  time  of 
this  explosion  t "  and  he  again  answered,  he  did  not  know. 

Again  he  was  asked  whether  he  had  seen  the  lamp  spoken 
of,  "  here,  or  saw  it  prior  to  the  time  of  this  explosion,  and 
whether  you  know  or  not  it  was  in  use  at  and  prior  to  that 
time  i "  And  his  answer  was :  "  I  have  seen  some  in  New 
York,  and  here  in  Chicago  before  the  great  fire;  before  the 
fire  of  1871.  Whether  or  not  they  were  used  in  mines  in 
this  State,  I  do  not  know.^' 

In  connection  with  the  foregoing  questions  and  answers, 
the  questions  that  are  contended  to  have  been  erroneously 
ruled  out,  were  put  as  follows :  ^'  Is  that  lamp  in  general 
use  where  gases  are  being  generated,  and  where  men  are  at 
work  operating  ? "  and,  "  Do  you  know  whether  this  lamp 
is  easily  obtainable,  or  not  ?  " 
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The  exclusion  of  answers  to  those  questions  was  not  error. 
The  witness  bad  already  answered  that  he  did  not  know 
whether  or  not  such  lamps  were  in  general  use  in  this  State, 
or  in  the  city  of  Chicago,  and  whether  they  were  in  gen- 
eral use  in  other  parts  of  the  world  was  not  material,  with- 
out, at  least,  having  made  it  first  appear  that  such  use  was 
known  to  the  defendant. 

« 

As  to  the  other  question,  it  was  immaterial  whether  or 
not  such  lamps  were  easily  obtainable,  without  having  first 
shown  that  they  were  in  general  use  in  this  State,  or  were 
at  least  a  generally  known  safety  device  for  the  kind  of 
work  being  prosecuted. 

Moreover,  it  was  made  clearly  to  appear  upon  cross- 
examination,  that  the  witness  had  no  personal  knowledge  of 
the  use  of  the  lamps  except  in  a  chemical  laboratory,  and 
it  is  well  understood  that  error  without  injury  will  not 
cause  a  reversal. 

Appellants  say  it  was  error  by  the  court  to  exclude 
chapters  93  and  94  of  the  Revised  Statutes  of  Illinois  con- 
cerning mines  and  miners,  but  they  neither  argue  the  ques- 
tion, nor  point  out  wherein  such  statutes,  or  any  part  of 
them,  are  applicable,  and  such  chapters  containing  nearly 
sixty  sections,  we  will  not  unaided,  hunt  to  find  out  if  there 
be  in  them  any  applicability  to  the  case  at  bar. 

A  more  serious  question  is  presented  concerning  the  com- 
petency of  Johnson  as  a  witness  for  the  defendant. 

At  the  time  of  the  explosions  he  was  a  considerable  stock- 
holder in  the  defendant  corporation,  and  was  such'  when 
called  as  a  witness  by  the  plaintiff  at  the  first  trial;  but  on 
the  evening  of  that  day  and  before  his  cross-examination 
was  begun,  he  transferred  his  stock  at  its  face  or  par  value 
to  Captain  Dunham,  the  president  of  defendant. 

Shortly  after  the  conclusion  of  that  trial  he  received  the 
stock  back  from  Captain  Dunham  at  its  face  value,  and  held 
it  as  his  own  until  this  court  reversed  that  first  judgment, 
and  another  trial  of  the  cause  became  a  matter  in  prospect. 
He  then  again  in  March,  1894,  transferred  the  stock  to 
Captain  Dunham  for$9,100y  its  par  value,  since  which  time. 

Vol.  LXXV  M 
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as  he  testified,  he  has  not  owned,  or  been  interested  in  any 
stock  of  the  company. 

As  a  stockholder,  Johnson  was  incompetent  as  a  witness 
in  a  cause  brought  by  the  plaintiffs  as  administrators  against 
his  corporation  (Sec.  2,  Ch.  51,  entitled  "  Evidence "),  and 
he  could  not  be  made  competent  by  any  assignment  of  his 
stock,  made  for  the  purpose  of  qualifying  him.  Sec.  7, 
same  chapter. 

Our  inferences,  drawn  from  the  circumstances  under  which 
Johnson  dealt  with  his  stock,  and  from  his  testimony,  are 
strong,  that  he  assigned  it  for  the  purpose  of  making  him- 
self a  competent  witness  for  the  defendant,  but  we  hesitate 
to  decide  that  the  trial  court,  having  heard  and  seen  him 
tdstify,  and  being  thereby  better  able  to  judge  of  his  truth- 
fulness than  we  are,  erroneously  admitted  his  testimony. 
Whether  he  was  in  law  a  competent  witness,  depended  upon 
the  fact  of  whether  he  was  directl v  interested  in  the  event  of 
the  suit,  i.  6.,  whether  he  would  gain  or  lose  by  the  judg- 
ment sought,  or,  if,  having  been  formerly  so  interested,  he 
released  or  assigned  his  interest  for  the  purpose  of  allowing 
himself  to  testify  in  the  suit.  The  determination  of  such 
fcicts  was  the  peculiar  province  of  the  trial  judge,  and  his 
conclusion  in  respect  thereof,  upon  the  testimony  of  the 
witness  examined  upon  his  voir  dire^  should  not  be  set 
aside  except  it  is  clearly  wrong. 

And  in  such  particular,  we  are  unable  to  say  that  error 
was  so  clearly  committed  as  to  justify  our  interference.  It 
was,  at  best,  a  doubtful  question,  and  ''a  witness  will  not 
be  excluded  on  the  ground  of  interest  if  the  question  of  his 
interest  is  in  doubt.'*    Campbell  v.  Campbell,  130  III.  466. 

Begarding  the  objection  interposed  to  the  testinaony  of 
Johnson,  of  conversations  between  himself  and  Christiansen, 
had  just  before  the  second  explosion,  it  does  not  seem  to  be 
well  taken.  Upon  the  former  appeal,  this  court,  speaking 
through  Mr.  Justice  Gary,  said :  ^*  The  conversation  was  a 
part  of  the  transaction  under  investigation.  The  offer  by 
the  counsel  of  the  appellant  which  accompanied  the  ques- 
tion, was,  in  effect,  to  show  that  the  deceased  was  eager  to 
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go  into  the  steamer  and  take  the  chance  of  danger  from 
taking  a  light  What  the  deceased  then  said  was  res 
gestae;  ^^  and  held  that  the  evidence  was  improperly 
excluded.  The  second  trial  having  been  conducted  in  con- 
formity with  oar  former  holding  in  that  respect,  we  see  no 
occasion  to  re-examine  the  qnestion. 

The  point  that  the  jurors  were  prejudiced  against  plaint- 
iflTs  case  by  the  improper  allowance,  as  a  part  of  the  con- 
versation between  Johnson  and  Christiansen,  of  the  ques- 
tion put  to  the  former  by  the  latter,  as  to  how  he  relished 
'^  nigger  soup,"  referring  to  the  dead  negroes  and  water  and 
oil  in  the  vessePs  hold,  does  not  seem  to  have  any  founda- 
tion. Besides,  if  it  were  prejudicial,  some  objection  or 
motion  should  have  been  interposed  to  it,  so  as  to  obtain  a 
specific  ruling  by  the'  court  upon  its  materiality  or  rele- 
vancy. Nothing  but  a  general  objection  and  exception, 
subject  to  which  it  was  understood  all  the  evidence  of  con- 
versations should  be  allowed,  was  interposed.  Such  an 
objection  was  not  enough  to  cover  every  objection  that 
might  afterward  arise  as  to  the  materiality  or  propriety  of 
some  particular  part  of  the  conversation. 

Nine  of  defendant's  fifteen  instructions  are  argued  to 
have  been  erroneous.  They  are  too  lengthy  to  be  set  out 
hero,  but  have  severally  received  all  the  consideration,  in 
connection  with  the  arguments  against  them,  that  the 
importance  of  the  case  demands.  Thus  considered,  and 
reading  into  them  the  instructions  that  are  not  complained 
of,  and  treating  them  all  as  related  and  forming  an  entirety, 
the  law  applicable  to  the  facts  and  circumstances  of  the 
case,  seems  to  have  been  laid  down  to  the  jury  with  sub- 
stantial accuracy,  fullness  and  fairness. 

The  law  involved  in  the  case  is  not  new,  but  relates  to 
proof  of  cause  of  action  as  laid  in  the  declaration,  duties  of 
master  to  servant,  conduct  of  either  in  the  presence  of  unu- 
sual and  unforeseen  dangers,the  use  of  defective  implements, 
notice  and  assumption  of  risk,  fellow-servants,  subordinate 
and  superior  in  authority,  and  negligence  and  contributory 
negligence,  in  their  various  aspects. 
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The  law  upon  all  of  these  questions  has  been  substantially 
settled  by  numerous  adjudications  of  our  Supreme  Court, 
and  the  chief  difficulty  found  in  any  case  that  arises  is  in 
the  correct  application  to  be  made  of  it  to  the  case  in  hand. 
We  think  the  instructions  in  the  case  at  bar  have  in  the 
main  properly  applied  the  la  w,  and  that  the  record  is  sub- 
stantially free  from  material  error.  The  judgment  of  the 
Superior  Court  is  therefore  affirmed. 


National  Parlor   Furniture   Co.  t.  Harry  C.  Strauss^ 
Impleaded  under  the  name  of  E.  W.  Strauss. 

1 .  Abatement— (7reaf  Precision  and  Certain  ty  in  Fleas  in,  RequiredL 
•^The  greatest  precision  and  certainty  possible  is  required  in  the  structure 
and  form  of  a  plea  in  abatement;  if  it  is  uncertcun  in  any  particular  it 
will  be  bad,  and  it  must  tender  an  issue  that  is  material  to  the  case. 

d.  Sams— A  Plea  in.  Held  Insufficient.— A  defendant  filed  a  properly- 
entitled  plea  in  abatement  as  follows  : 

.  '*  And  Henry  C.  Strauss,  who  is  impleaded  by  the  name  of  £.  W, 
Strauss,  in  his  pix>per  person,  comes  and  defends,  etc.,  when,  etc.,  and 
saith  that  he  now  is,  and  alwa3r8  was  called  and  known  by  the  name  of 
Henry  C.  Strauss,  and  not  E.  W.  Strauss,  as  by  said  writ  and  declara- 
tion is  above  supposed,  and  this  he  is  ready  to  verifiy;  wherefore  he 
prays  judgment  of  said  writ  and  that  the  said  writ  may  be  quashed,  etc 

Henrt  C.  Strauss,*' 

Held,  that  while  the  commencement  of  the  plea  was  good  in  form,  the 
substance  or  body  of  the  plea  was  deficient  in  not  tendering  an  issue 
upon  the  truth  of  the  sheriffs  return. 

3.  Service  of  Process— S^ierty**  Betum  is  Part  of  the  Eecord, — ^The 
sheriff's  return  of  a  summons  is  a  part  of  the  reccnrd,  and  the  question  of 
its  truth  or  falsity  presents  a  material  fact  for  determination. 

4.  QAME^Sfierijjrs  Betum  is  Prima  Facie  Evidence  of  the  Facta 
Stated—How  Contested, — ^A  return  by  a  sheriff,  although  not  oondusiTe, 
is  prima  facie  evidence  of  the  facts  stated,  and  if  the  truth  of  the  return 
is  sought  to  be  impeached  by  showing  that  the  writ  was  in  fact  served 
upon  a  person  other  than  the  one  named,  that  question  should  be  put 
in  issue  by  a  proper,  certain  and  triable  allegation. 

5.  Records— J?rrrar«  in— Effect  of. — While  a  record  imports  verity, 
this  court  is  not  required  because  of  it  to  believe  impossibilities,  and 
where  a  suit  was  not  pending  until  nearly  five  months  after  the  first 
order  purports  to  have  been  made,  this  court  will  take  notice  that  it  was 


First  District — ^October  Term,  1897.      277 

National  Parlor  Famitare  Ca  v.  StraiuB. 

irnpoasible  for  an  order  to  have  been  made  at  the  purported  time,  but 
will  have  no  right  to  guess  that  it  was  made  at  some  other  or  different 
time. 

Assampslt,  on  the  common  counts.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term»  1897.  Reversed  and 
remanded.    Opinion  filed  April  8, 1898. 

BuLKLEY,  Gray  &  Mobb,  attorneys  for  appellant 
MosBS,  RosBNTHJkL  &  Kennbdy,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Shepabd  deliysbed  the  opinion 
OF  THE  Court. 

The  appellant  corporation  brought  assampsit  to  the 
August  term,  1895,  of  the  Superior  Court  of  Cook  County, 
describing  the  defendants,  in  the  praecipe,  as  '^Isydore 
Strauss  and  E.  W.  Strauss,  doing  business  as  Isydore  Strauss 
&  Son,''  and  naming  them  in  the  summons  and  declaration 
in  the  same  way,  except  by  omitting  the  words  "  doing 
business.'' 

The  summons  was  returned  by  the  sheriff  "  served  this 
writ  on  the  within  named  defendants,  E.  W.  Strauss,  by 
reading,    *    *    ♦    the  other  defendant  not  found,"  etc. 

At  the  return  term,  one  Harry  C.  Strauss  filed  a  plea  in 
abatement,  entitled  in  the  suit,  etc.,  as  follows : 

^  And  Harry  C.  Strauss,  who  is  impleaded  by  the  name  of 
E.  W.  Strauss,  in  his  proper  person  comes  and  defends,  etc., 
when,  etc.,  and  saith  that  he  now  is,  and  always  was  called 
and  known  by  the  name  of  Harry  C.  Strauss,  and  not  E. 
W.  Strauss,  as  by  said  writ  and  declaration  is  above  sup- 
posed, and  this  he  is  ready  to  verify;  wherefore  he  prays 
judgment  of  said  writ  and  that  the  said  writ  may  be 
qnashed,  eta 

Harby  C.  Strauss." 

And  the  plea  was  properly  sworn  to. 

At  the  same  or  some  subsequent  term  (although  both  the 
abstract  and  transcript  shows  it  to  have  been  done  at  a 
term  five  months  before  the  suit  was  begun),  an  order  was 
entered  overruling  and  denying  ^*  the  motion  of  the  plaintiff 
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to  strike  the  plea  of  the  defendant,  Harry  C.  Strauss,  from 
the  files,"  but  if  any  such  motion  was  filed  or  entered  of 
record,  it  is  nowhere  shown  except  as  in  the  above  order. 

No  issue  having  been  formed  upon  the  plea,  and  no 
demurrer  filed  to  it,  and  R  W.  Strauss  never  having  entered 
his  appearance  or  pleaded  by  that  name,  it  is  shown  by  the 
record  that  the  cause  was  reached  upon  the  trial  calendar  of 
the  court  at  the  July  term,  1S97,  and  the  plaintiff  and  the 
said  Harry  C.  Strauss  being  then  present,  by  their  respective 
counsel,  the  plaintiff  entered  its  motion  to  strike  the  said 
plea  from  the  files,  and  for  judgment  against  the  defendant, 
E.  W.  Strauss,  for  want  of  plea,  but  the  oourt  overruled 
the  same. 

Thereupon  the  said  Harry  0.  Strauss  moved  for  judgment 
upon  his  said  plea,  and  that  the  writ  of  summons  be  quashed; 
and  judgment  was  so  accordingly  given.  An  appeal  being 
taken  by  the  plaintiff,  the  question  here  arises  upon  the 
regularity  of  such  proceedings. 

Great  accuracy  and  precision  in  the  structure  and  form 
of  a  plea  in  abatement  are  required,  and  it  must  be  certain 
to  every  intent.  Humphrey  v.  Phillips,  67  111.  132;  Pitts 
Sons'  Mfg.  Co.  V.  Commercial  Nat.  Bank,  121  111.  582;  Par- 
sons  V.  Case,  45  111.  296. 

It  must  be  "  to  a  certain  intent  in  every  particular." 
Gould's  PL,  Sees.  57  and  58,  Ch.  3. 

If  the  plea  is  uncertain  in  any  particular,  it  will  be  bad. 
Diblee  v.  Davison,  25  111.  486. 

^'  The  greatest  precision  and  certainty  possible  is  required." 
2  Saunders,  209a,  note  1. 

And  it  must  tender  an  issue  that  is  material  to  the  case. 
Chicago  S.  E.  U.  Co.  v.  Congdon  B.  S.  Mfg.  Co.,  Ill  IlL 
309. 

Here  E.  W.  Strauss,  and  not  Harry  O.  Strauss,  is  named 
in  the  writ  and  in  the  declaration  as  defendant,  and  in  the 
sheriff's  return  is  named  as  the  defendant  upon  whom  the 
writ  was  served. 

If  Harry  C.  Strauss  be  the  person  upon  whom  the  writ 
was  served,  by  the  name  of  E.  W.  Strauss,  his  plea  does  not 
so  state.    The  sheriff's  return  states  that  the  writ  was 
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served  upon  E.  W.  Strauss  on  July  16,  1895,  and  the  plea 
of  Harry  C.  Strauss  was  sworn  to  and  filed  on  the  seventh 
day  of  August  next  thereafter,  but  did  not  present  an  issue 
upon  the  return. 

The  forms  for  the  commencement  of  a  plea  of  misnomer 
of  the  defendant  are  almost  as  varied  as  the  textwriters  are 
numerous.  Gould's  PL  (5th  Ed.  by  Heard),  Ch.  5,  Sec.  75; 
Puterbaugh  PL  &  Pr.  (7th  Ed.),  43;  Story's  PL  (2d  Ed.  by 
Oliver),  104,  form  8;  3  Chitty's  PL  902;  1  Shinn's  PL  &  Pr. 
819,  form  308. 

The  commencement  or  introductory  part  of  the  plea  in 
question  is  precisely  that  given  by  Story,  supra.  While, 
therefore,  the  commencement  of  the  plea  in  question  was 
^ood  in  form,  the  substance  or  body  of  the  plea  was  defi- 
cient in  not  tendering  an  issue  upon  the  truth  of  the  sheriff's 
return  that  E.  W.  Strauss  was  the  person  served.  The 
sheriff's  return  was  a  part  of  the  record  (Van  Cott  v.  Sprague, 
5  IlL  App.  99,  Baldwin  v.  McClelland,  50  111.  App.  645)  at 
the  time  the  plea  was  interposed,  and  its  truth  or  falsity 
presented  a  material  fact  for  determination.  It  was  an 
immaterial  issue  whether  Harry  C.  Strauss  was  then,  and 
from  the  time  of  his  nativity  had  always  been,  called  and 
known  by  the  name  of  Harry  0.  Strauss  and  not  E.  W. 
Strauss,  without  proceeding  further  and  negativing  that  E 
W.  Strauss  was  the  person  served,  and  affirming  that  Harry 
C.  Strauss  was  such  person.  Grand  Lodge  B.  of  L.  F.  v. 
Cramer,  60  IlL  App.  212. 

The  plea  in  that  regard  was  not  full  and  certain. 

J^on  constat,  E.  W.  Strauss  was  the  person  sued  and 
served,  and  not  Harry  C.  Strauss,  and  such  is  the  claim  of 
the  appellant.  The  return  by  the  sheriff,  although  not  con- 
clusive that  E.  W.  Strauss  was  the  person  served,  was  prima 
facie  evidence  of  such  fact  (Union  Nat.  Bank  v.  First  Nat. 
Bank,  90  IlL  56),  and  if  the  truth  of  the  return  were  sought 
to  be  imi)eached  by  showing  that  the  writ  was  in  fact  served 
upon  Harry  C.  Strauss,  the  plea,  in  strictness,  should  have 
put  that  question  in  issue  by  a  proper,  certain  and  triable 
allegation. 

But  appellee  contends  that  because  the  record  shows  a 
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motion  by  appellant  on  February  27,  1895,  to  strike  the  plea 
of  the  defendant  Harry  C.  Strauss  from  the  files,  an  admis- 
sion by  appellant  arose  that  Harry  C.  Strauss  was  the  real 
defendant,  or  at  least  that  the  question  whether  he  was  so 
or  not  was  waived,  and,  furthermore,  that  no  exception 
being  taken  to  the  ruling  of  the  court  upon  that  motion,  it 
would  be  trifling  with  the  court  to  allow  a  precisely  similar 
motion  to  be  subsequently  made  and  upon  its  being  over- 
ruled to  preserve  an  exception.  If  what  we  have  already 
said  does  not  dispose  of  the  contention,  we  think  an  addi- 
tional answer  to  it  is  found  in  the  fact  that  the  record  does 
not  disclose  that  the  first  motion  was  made  at  a  term  prior 
to  that  at  which  the  judgment  appealed  from  was  had. 

While  the  record  imports  verity,  we  are  not  required  bo- 
cause  of  it  to  believe  impossibilitied.  The  suit  was  not 
pending  until  nearly  five  months  after  that  first  onler  pur- 
ports to  have  been  made,  and  it  was  impossible  for  an  order 
of  any  kind  to  have  been  made  in  the  cause  at  the  purported 
time.  We  know,  as  we  may,  the  succession  of  the  months, 
that  the  order  could  not  have  been  made  in  February,  1895, 
and  we  have  no  right  to  guess  it  was  made  either  in  Febru- 
ary, 1896,  or  in  February,  1897,  both  of  which  months  inter- 
vened between  the  date  of  the  commencement  of  the  suit 
and  the  final  judgment  in  July,  1897,  nor  that  it  was  made 
any  other  month  in  1895  after  the  suit  was  begun. 

The  bill  of  exceptions  shows  but  the  one  motion,  and  order 
upon  it,  at  the  July  term,  1897,  and  it  is  nothing  but  mere 
conjecture  as  to  when  another  motion  was  made,  if  at  all. 

We  can  not  consider  the  question  further.  Because  the 
plea  was  bad  it  follows  that  it  was  error  to  give  judgment 
upon  it  and  quash  the  writ.  As  the  record  stood,  the  motion 
of  appellant  to  strike  the  plea  of  Harry  C.  Strauss  from  the 
files,  and  for  default  and  judgment  against  the  defendant, 
E.  W.  Strauss,  for  want  of  plea,  should  have  been  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  such  further  proceedings,  in  accordance  with  law,  as  to 
the  Superior  Court  shall  seem  proper,  not  contrary  to  the 
opinion  here  expressed. 

Reversed  and  remanded. 
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Joseph  Elguth  y.  Josefa  Grueszka. 

1.  Verdicts— waif  he  8^  Aside  When  Agninat  the  Strong  Prepon- 
derance of  the  Evidence, — Under  the  rule  that  verdictB  will  be  set  aside 
when  contrary  to  the  evidence,  they  will  be  set  aside  when  against  the 
strong  proponderance  of  the  evidence,  especially  when  apparent  injus- 
tice has  been  done. 

Trespass  on  the  Case,  for  an  assault  and  battery.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brbntano, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Octo- 
ber term,  1897.  Reversed  without  remanding.  Opinion  filed  April  8, 
1898. 
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Johnson,  Hebbing  &  Bbooke,  attorneys  for  appellant. 

John  M.  Southwobth  and  John  C.  Bain,  attorneys  for 
appellee. 

Mb.  Presiding  Jdstioe  Shepabd  deliyebed  the  opinion  of 
thb  cocbt. 

This  cause  was  in  this  court  once  before  (67  111.  App.  193), 
upon  appeal  from  a  judgment  for  $500  in  appellee's  favor, 
when  it  was  reversed  and  remanded  for  error  in  the  admis- 
sion of  evidence,  and  it  now  comes  here  aofain  upon  appeal 
from  a  judgment  for  $300,  upon  a  verdict  for  that  sum 
obtained  at  the  second  trial. 

If  we  were  able  to  discover  a  sufficient  justification  for 
any  judgment  at  all  against  the  appellant,  in  the  case  as 
made,  we  should  be  exceedingly  loth  to  disturb  this  second 
verdict. 

But  the  evidence,  in  our  opinion,  preponderates  so  greatly 
against  the  right  of  the  appellee  to  have  any  judgment 
a^gainst  the  appellant  as  to  make  it  our  duty  to  reverse  the 
judgment  now  before  us. 

The  action  was  for  assault  and  battery  alleged  to  have 
been  committed  by  the  appellant  upon  the  appellee,  a  woman. 

The  evidence  disclosed,  without  contradiction,  that  the 
assault,  by  whomsoever  made,  occurred  in  a  shop  or  store 
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owned  and  conducted  by  appellant's  wife,  in  which  appel- 
lant had  no  interest,  although  at  the  time  in  question  he 
was  there  present. 

It  is  not  necessary  to  detail  the  circumstances  of  the 
quarrel  or  the  extent  of  the  injuries.  The  only  question  in 
that  connection  that  is  of  any  importance  in  this  suit,  is 
whether  the  appellant  was  in  any  degree  responsible  for  the 
injuries  received  by  the  appellee. 

The  testimony  of  the  appellee  stands  alone  and  unsup- 
ported upon  the  main  fact  upon  which  her  right  to  a  recovery 
depends.  On  the  other  hand,  she  is  explicitly  contradicted 
by  the  testimony  of  all  other  persons  who  were  present  and 
witnessed  what  occurred — four  in  number.  True  it  is,  that 
such  witnesses  consisted  of  the  appellant,  his  wife,  their 
son  and  appellant's  brother.  But,  with  the  possible  excep- 
tion of  the  one  last  named,  there  is  nothing  in  the  record 
except  their  interest  in  the  result,  which  manifestly  was  no 
greater  than  that  of  the  appellee,  and  the  testimony  of  the 
appellee,  that  tends  to  impeach  their  credibility  as  wit- 
nesses. 

The  question  then  arises  as  to  the  duty  of  an  appellate 
tribunal  concerning  a  verdict  obtained  upon  the  testimony 
of  the  plaintiff  alone,  where  every  material  fact  testified 
to  by  her,  and  upon  which  her  right  to  recover  primarily 
depends,  is  particularly  denied  by  four  witnesses  of  equal 
credibility  and  equal  means  of  knowing  the  truth  with  her- 
self. 

At  an  early  day  our  Supreme  Court  said :  "  The  rule  of 
law  is  well  established,  that,  in  cases  where  the  verdict  of 
the  jury  has  been  given  contrary  to  the  evidence  or  where 
there  is  no  evidence  at  all  to  support  the  verdict,  the  court 
will  interfere  to  relieve  the  party  prejudiced  by  such  finding, 
by  the  granting  of  a  new  trial.  But  where  there  is  a  con- 
trariety of  evidence  on  both  sides,  and  the  facts  and  circum- 
stances, by  a  fair  and  reasonable  intendment,  will  warrant 
the  inferences  of  the  jury,  courts  will  reluctantly,  if  ever, 
disturb  their  verdict,  notwithstanding  it  may  appear  to  be 
against  the  strength  and  weight  of  the  testimony."  Lowry 
v.  Orr,  1  Gilm.  70. 
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And  the  general  rule  so  expressed  has  been  reiterated  and 
adhered  to  nntil  it  can  neither  be  questioned  nor  require  the 
citation  of  authorities  to  support  it.  Illinois  C.  B.  E.  Co. 
V.  Gillis,  68  111.  317. 

But  under  the  rule  that  verdicts  will  be  set  aside  when 
contrary  to  the  evidence,  they  will  be  set  aside  when  against 
the  strong  preponderance  of  the  evidence,  especially  where 
apparent  injustice  has  been  done.  Chase  v.  Debolt,  2  Gilm. 
371. 

Thus  in  Chicago,  B.  &  Q.  E.  B.  Co.  v.  Gregory,  58  111. 
277,  it  is  said :  *'  If  the  verdict  is  manifestly  against  the 
weight  of  the  evidence,"  it  should  be  set  aside. 

And  so  it  is  held  in  Beynolds  v.  Lambert,  69  III.  495,  to 
be  "  the  settled  rule  to  reverse  where  there  is  no  evidence  to 
sustain  the  verdict,  or^here  the  verdict  is  manifestly  against 
the  weight  of  evidence." 

The  great  preponderance  of  the  evidence  shows  that 
appellant  was  not  responsible  for  the  injuries  received  by 
the  appellee,  and  had  no  connection  with  their  occurrence, 
except  by  being  present,  and  it  would  be  manifestly  unjust 
to  him  that  a  judgment,  though  small  in  amount,  should 
stand  against  him. 

It  being  apparent  that  the  appellee  could  make  no  better 
case  against  the  appellant  at  another  trial,  the  judgment 
will  be  reversed,  but  without  remanding  the  cause^ 
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William  Henderson  v.  Joseph  E.  Flanagan  et  al.       {  99   »  67 

1.  Apfeaijs  and  'EsLKOBB—AppecUs  from  Interlocutory  Orders  Orant- 
ing  Injunctions— Motion  to  Dissolve  Not  a  Prerequisite.— The  language 
of  the  statute  allowing  appeals  from  interlocutory  orders  granting 
injunctions  is  so  plain  that  there  is  no  room  for  a  construction  which 
would  require  an  appeUant,  before  perfecting  his  appeal,  to  move  for  a 
dissolution  of  the  injunction. 

3.  Injunctions — Without  Notice — Showing  Necessary, — Before  an 
faijunction  can  be  granted  without  notice,  facts  must  be  stated  from 
which  the  court  can  see  that  irreparable  injury  will  or  is  liable  to  result 
imless  such  an  injunction  be  issued. 
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3.  Same— T^^  Defendant  May  Evade  Serviee  of  Summona,  Not 
Chrowndfor  Issuance  of.  Without  iVb^iee.— That  a  defendant  may  depart 
from  the  jurisdiction  of  the  court,  so  that  service  can  not  be  had  upon 
him,  if  notice  should  be  served  upon  him,  is  not  sufiScient  ground  for 
the  issuance  of  an  injunction  without  notice,  for  there  is  no  reason  why 
service  of  summons  can  not  be  had  at  the  same  time  the  notice  of  an 
application  for  an  injunction  is  served. 

4.  Same — To  Restrain  Multiplicity  of  Suits. — ^That  a  suit  has  been 
commenced  and  sixty  more  threatened  is  not  of  itself  a  cause  for  the 
interference  of  equity  by  injunction,  where  such  suits  will  all  be 
between  the  same  parties. 

6.  Equity— Jurisdiction  o/,  in  Matters  of  Account — ^A  court  of 
equity  has  no  jurisdiction  in  matters  of  account  unless  it  appears  that 
the  accoimting  can  not  be  justly  and  fairly  taken  in  a  court  of  law. 

Bill,  for  an  injunction  and  an  accounting.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Henrt  M.  Shbpabd,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  April  18,  1898. 

Newman,  Nobtheup  &  Levinson,  attorneys  for  appellant. 

It  is  diflScult  to  conceive  the  theory  upon  which  this  in- 
junction was  granted.  Assuming  from  certain  charges  made 
in  the  bill  that  its  purpose  was  to  prevent  a  multiplicity  of 
suits,  we  will  consider  that  question,  which  we  believe  is  the 
only  theory  which  bears  any  semblance  of  plausibility,  and 
which,  from  the  manner  in  which  the  bill  is  drawn,  seems 
to  be  the  purpose  sought  to  be  attained.  We  shall  urge  as 
grounds  for  reversing  this  order  the  following  propositions, 
any  one  of  which,  we  think  suflBcient  to  require  a  reversal : 

This  injunction  must  be  dissolved  because  it  was  issued 
without  notice  to  appellant,  and  no  facts  appear,  either  by 
allegations  of  the  bill  or  by  affidavit,  which  warrant  the 
issuance  of  an  injunction  without  notice.  Brough  v.  Schan- 
zenbach,  59  111.  App.  407;  King  v.  Pardridge,  60  111.  App. 
475;  Becker  v.  Defebaugh,  66  111.  App.  504. 

The  cornplainants  show  an  adequate  remedy  at  law,  and 
therefore  the  injunction  should  not  have  been  granted. 
Poyer  v.  Village  of  Des  Plaines,  123  111.  Ill;  Chicago  Pub- 
lie  Stock  Exchange  v.  McClaughry,  148  111.  381;  Woodward 
V.  Seely,  11  III.  157;  Hartman  v.  Heady,  57  Ind.  545. 

Complainants  do  not  show  that  they  have  successfully 
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established  their  defense  in  any  suit  at  law.  Foyer  v. 
Village  of  Des  Plaines,  123  111.  118;  Pratt  v.  Kendig,  128 
111.  296;  Imperial  Fire  Insurance  Co.  v.  Gunning,  81  111.  239; 
Nevitt  V.  Gillespie,  1  Howard  (Miss.),  Ill;  Eldridge  v.  Hill, 
2  Johns.  Ch.  281. 

Injunctions  will  be  granted  to  prevent  a  multiplicity  of 
suits  only  when  a  number  of  persons  claim  or  defend  the 
same  right.  2  Story's  Eq.  Jur.,  Sec.  857;  Foyer  v.  The  Vil- 
lage of  Des  Flaines,  123  111.  118;  Commissioners  of  High- 
ways V.  Green,  156  111.  510;  Chicago  Public  Stock  Exchange 
V.  McClaughry,  148  111.  380;  Imperial  Fii^e  Ins.  Co.  v. 
Gunning,  81  111.  236;  Eldridge  v.  Hill,  2  Johns.  Ch.  281; 
Kinkaid  v.  Hiatt,  24  Neb.  579;  Lapeer  County  v.  Hart, 
Harrington  (Mich.),  159;  1  High  on  Injunc,  Sec.  700. 

Lykden  Evans,  attorney  for  appellees. 

It  is  an  elementary  rule  that  an  appeal  will  not  be  allowed 
until  the  party  praying  it  has  exhausted  his  remedy  in  the 
court  below.  The  transcript  of  the  record  before  this  court 
fails  to  disclose  any  motion  below  to  dissolve  the  injunction 
and  in  the  order  granting  the  appeal  an  objection  is  pre- 
served upon  this  ground. 

This  question  turns  upon  the  construction  of  the  act  of 
1887,  allowing  appeals  in  certain  cases  from  interlocutory 
orders. 

Under  this  statute  can  an  appeal  be  taken'f  rom  an  order  of 
injunction,  granted  exparte^  where  no  motion  has  been  made 
in  the  court  granting  the  injunction  writ,  either  to  modify, 
dissolve  or  otherwise  affect  the  injunction  order?  One  of 
the  tests  of  statutory  construction  is  the  effect  produced.  If 
one  construction  preserves  the  intent  of  the  statute,  it  will 
be  preferred  to  one  which,  while  preserving  the  intent  of 
the  statute,  yet  produces  an  anomalous  result  or  repeals 
other  statutes  by  implication.  Village  of  Hyde  Park  v.  Oak- 
woods  Cemetery  Ass'n,  119  111.  141;  People  v.  Barr,  44  111. 
198;  Endlich  on  Interpretation  of  Statutes,  Sees.  210,  245, 
251,  258,  326  and  328;  People  v.  Board  of  Com'rs  of  I.  & 
M.  Canal,  3  Scam.  153. 
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(a)  Section  27  of  the  chancery  act,  provides  that  the  court 
^^  may  permit  the  parties  to  amend  their  bills,  pleas,  answers 
and  replications  on  such  terms  as  the  coart  may  deem 
proper."  No  court  of  conscience  will  ever  allow  a  case  to  fail 
because  the  statement  of  it  in  the  first  instance  may  have 
been  informal  or  inartificial.  The  right  of  amendment  with- 
out prejudice  to  the  injunction  is  a  well  established  right. 
Daniell's  Ch.  Pr.  *  page  424  (6th  Am.  Ed.),  and  cases  cited; 
High  on  Injunctions,  Sec.  1594  (3d  £d.). 

But  ^here  is  no  power  to  amend  this  bill  in  this  court,  if 
it  were  technically  defective,  and  this  would  not  only  be  a 
hardship,  but  the  deprivation  of  a  right  both  equitable  and 
statutory.    2  Am.  &  Eng.  Ency.  of  PI.  and  Pr.,  258,  Head  6. 

If,  therefore,  the  construction  of  appellant  obtains,  Sec. 
27  of  the  chancery  act  must  be  considered  as  set  aside  for 
these  proceedings  and  repealed  by  implication  by  the  statute 
authorizing  appeals  from  interlocutory  orders — ^a  construc- 
tion never  indulged  in  except  where  necessary. 

(5)  The  statute  on  injunctions.  Sec:  15,  Chap.  59,  R.  S.,  pro- 
vides for  a  motion  in  the  court  below  to  dissolve  the  injunc- 
tion at  any  time  upon  answer  or  for  want  of  equity  on  the 
face  of  the  bill.  That  section  was  in  the  statutes  pf  1845, 
and  appellate  courts  were  constituted  in  1877,  and  so  it  is 
evident  such  motions  should  be  made  below.  Section  15 
niust,  therefore,  be  held  to  be  repealed,  or  at  least  rendered 
inapplicable  to  actions  of  this  kind,  by  the  statute  allowing 
appeals  from  interlocutory  orders,  if  this  appeal  is  held  to 
be  properly  taken. 

{c)  It  will  hardly  be  denied  that  a  complainant  has  a  right 
to  read  affidavits  in  support  of  his  bill,  and  he  has  a  right  to 
do  that  on  a  motion  to  dissolve  the  injunction,  under  Sec. 
17  of  the  injunction  act,  which  act  was  also  in  force  before 
the  act  of  1887  in  question.  But  he  is  deprived  of  this  right 
if  this  appeal  can  be  maintained. 

It  is  no  answer  to  say  that  the  statutory  rights  will  not 
be  infringed  because  this  court  can  reverse  the  decree  and 
then  an  amendment  may  be  made  below  and  another  injunc- 
tion asked.    To  take  this  position  is,  as  shown  hereafter,  to 
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use  this  court  to  fix  the  pleadings  for  the  trial  court  and  to 
give  this  court  original  jurisdiction,  which  is  unconstitu- 
tional. 

(d)  The  question  is,  what  did  the  legislature  mean  by 
an  interlocutory  order  or  decree  granting  an  injunction, 
etc.?    Practice  Act,  Sec.  107. 

The  statute  on  injunctions  in  force  before  this  act  refers 
entirely  to  injunctions  on  notice,  with  the  exception  of  one 
section,  allowing  injunctions  without  notice  upon  proper 
showing.  This  exception  is  only  declaratory  of  the  power 
of  chancery  to  hold  any  condition  of  affairs  m  statu  qtco 
pending  an  investigation.  It  is  to  be  presumed  that  the 
legislature  had  in  mind  the  granting  of  an  injunction  with 
notice,  or  at  least  an  adjudication  by  the  court  after  both 
sides  are  heard,  bv  the  use  of  the  words  '^  order  or  decree 
granting  an  injunction."  Aicdi  alteram  partem  is  a  maxim 
of  the  law  declarative  of  the  very  foundation  of  our  judicial 
system.  The  legislature  must  be  held  to  have  meant  that 
the  granting  of  an  injunction  from  which  an  appeal  could 
be  taken  must  have  been  an  adjudication  of  the  court  after 
hearing  both  parties. 

This  construction  deprives  neither  side  of  any  rights,  and 
is,  I  submit,  the  reasonable  view  of  the  question. 

{e)  An  order  for  an  injunction  to  preserve  affairs  in 
gt(Uu  quo  and  granted  under  the  statute  when  the  conditions 
named  are  made  to  appear  to  the  trial  court  is  in  its  very 
essence,  an  exercise  of  discretion  and  not  an  adjudication  in 
the  sense  in  which  the  words  ''  order  or  decree  "  are  used  in 
the  statute  in  question. 

It  has  been  a  rule  of  law  of  long  standing,  before  1887, 
when  this  statute  was  enacted,  that,  in  general,  matters  of 
discretion  were  not  appealable.  Elliott  on  Appellate  Pro- 
cedure, Sees.  698  and  600,  and  cases  cited. 

In  New  York  appeals  are  allowed. upon  the  adjudication 
of  every  substantial  right,  but  not  from  discretionary  orders. 
Liverraore  v.  Bainbridge,  66  N.  T.  72. 

It  has  been  held  here  that  the  granting  of  a  preliminary 
injunction  is  discretionar}',  and  that,  it  is  urged,  is  conclu- 
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sive  on  this  point.  Marble  v.  Bonbotel,  35  111.  240;  Crain  v. 
Bailey,  1  Scam.  821. 

(/)  Again  we  submit  that  it  is  the  law  that  where  a  party- 
fails  to  object  below  he  is  presumed  on  appeal  to  waive  con- 
tention. Eeeves  v.  State,  96  Ala.  38;  Denegre  v.  Moran, 
36  La.  Ann.  428;  Board  of  Com'rs  of  Shawnee  Co.  v.  State 
of  Kansas,  49  Ean.  486. 

The  authorities  show  that  in  the  absence  of  objection 
below,  objection  may  not  be  made  for  the  first  time  in  this 
court.  In  other  words,  appellant  is  estopped  from  com- 
plaining here. 

(^)  Appellant's  construction  is  absurd,  because  it  confers 
original  jurisdiction  on  an  Appellate  Court. 

The  first  part  of  the  28th  section  of  the  statute  on  courts 
conferring  jurisdiction  upon  this  court  says:  ^^The  said 
appellate  courts  created, by  this  act  shall  exercise  appellate 
jurisdiction  only." 

The  definition  of  the  words  ** appellate"  and  "original^ 
is  settled  for  this  State  in  Crull  v.  Keener,  17  111.  246,  which 
case  has  since  been  cited  with  approval  a  score  of  times. 
That  the  act  is  constitutional  there  can  be  no  doubt,  and  it 
must,  therefore,  be  held  that  it  did  not  confer  any  original 
jurisdiction  upon  the  Appellate  Court.  But  this  proposi- 
tion is  not  only  one  of  principle,  but  it  is  also  one  of  author- 
ity. It  is  laid  down  in  2  Ency.  of  PI.  &  Pr.,  75,  that  where 
statutes  allow  appeals  from  interlocutory  orders  "aflFecting 
the  substantial  right  or  involving  the  merits,"  an  order  in 
the  nature  of  a  final  judgment  decisive  of  some  question  or 
point  in  the  case  is  meant,  as  distinguished  from  mere  rul- 
ings on  matters  of  practice  arising  durit^g  the  progress  of 
the  cause.  Under  such  broad  statutes  orders  staying  pro- 
ceedings are  held  not  appealable.  Johnston  v.  Reiley,  24 
Wis.  494;  Parmalee  t.  Wheeler,  82  Wis.  429;  Noble  v. 
Strachan,  82  Wis.  814;  Peeper  v.  Peeper,  53  Wis.  507. 

Applying  that  principle  here,  the  granting  of  an  injunc- 
tion without  notice,  which  will  only  be  allowed  in  order  to 
preserve  property  in  statu  quo  and  prevent  irreparable  in- 
jury, is  a  mere  matter  of  practice  or  ruling  during  the  prog- 
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ress  of  the  cause  staying  proceedings  in  statu  quo^  and  is 
not  an  adjudication  upon  the  merits  nor  a  passing  upon  any 
substantial  right. 

And  the  statement  of  the  Encyclopedia  is  borne  out  by  a 
long  list  of  cases  from  Iowa,  Minnesota,  New  York  and 
Wisconsin. 

The  exact  question  has  been  decided  in  Indiana,  where  the 
words  of  the  statute  are  substantially  identical  with  ours. 
They  are  (Horner's  Ann.  Stat.  1896,  Sec.  646):  "Appeals 
to  *  *  *  may  be  taken  from  an  interlocutory  order  of 
any  Circuit  Court  or  judge  thereof  in  the  following  cg^ses;" 
and  the  third  head  thereunder  is  as  follows :  "  Granting  or 
dissolving  or  overruling  motions  to  dissolve  an  injunction 
in  term  and  granting  an  injunction  in  vacation." 

It  is  there  held  that  where  no  motion  to  dissolve  appears 
on  the  record,  that  the  appeal  will  be  dismissed.  Clark  v. 
Shaw,  101  Ind.  563;  Heagy  v.  Black,  90  Ind.  534;  Slagle  v. 
Bodmer,  68  Ind.  465;  Newell  v.  Gatling,  7  Ind.  147;  State 
V.  Chase,  41  Ind.  356. 

The  rule,  sustained  by  the  weight  of  authority,  in  those 
States  where  appeals  from  interlocutory  orders  are  allowed, 
is  that  such  statutes  do  not  contemplate  appeals  from  mere 
questions  of  practice  arising  during  the  progress  of  the  case 
and  merely  affecting  the  mode  of  procedure  or  holding  prop- 
erty in  statu  quo  and  not  involving  the  strict  legal  rights  of 
the  parties.  Such  statutes  are  in  force  in  New  York  (Birds- 
eye's  Stat.,  Sec.  50);  Iowa  (McClain's  Ann.  Stat.,  Sec.  4393, 
1  to  4);  Nebraska  (Stat.,  Sec.  581);  Maryland  (Pub.  Gen. 
Laws,  Sec.  25 — substantially  the  same  as  our  statute); 
Louisiana  and  Michigan  (Howell's  Ann.  St.  673),  See  Wil- 
bor  V.  Danolds,  59  N.  T.  657;  Welch  v.  Calhoun,  22  Neb. 
166;  Penrice  v.  Crothwaite,  11  Martin  (La.),  537;  State  v* 
Arns,  72  Iowa,  555;  Hess  v.  Final,  32  Mich.  515;  Smith  v. 
Shaffer,  50  Md.  137. 

In  those  States  where  appeals  are  allowed  upon  inter- 
locutory decrees,  such  appeals  are  held  not  to  embrace 
every  intermediate  decree,  but  only  those  which  so  involve 
the  principles  of  a  case  that  an  appeal  will  settle  them. 

Vol.  LXXT  M 
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Finally,  on  this  point  I  submit  that  it  is  the  law  that  an 
appeal  can  not  be  taken  from  an  order  granted  ex  parte — 
the  proper  procedure  is  iirst  to  move  to  vacate  it.  Aldinger 
V.  Pugh,  57  Hun,  181;  Gibson  v.  Martin,  8  Paige,  481;  Skid- 
more  V.  Davies,  10  Paige,  316;  People  v.  Common  Coancil, 
30  Hun,  636;  Matter  of  Johnson,  27  Hun,  538;  State  v. 
District  Court,  52  Mirin.  283. 

I  ask  you  to  read  the  closely  reasoned  opinion  in  52  Minn. 
283,  which  is  squarely  in  point  in  view  of  Sec.  6140  of  the 
Minnesota  statutes  granting  appeals  "  from  an  order  grant- 
ing or  refusing  a  provisional  remedy,  or  which  grants, 
refuses,  dissolves,  or  refuses  to  dissolve  an  injunction." 

The  exact  question  here  involved  has  arisen  in  New  York, 
and  it  was  there  held  that  from  an  ex  parte  order  granting 
a  temporary  injunction  no  appeal  would  lie  until  a  hearing 
had  been  had  on  motion  to  vacate  the  same.  Bloodgood  y. 
Erie  Ry.  Co.,  51  Barb.  273. 

The  New  York  statutes  allow  appeals  from  more  inter- 
locutory orders  than  the  Illinois  statutes,  and  are  more 
general  in  their  terms,  but  the  New  York  courts  have  fol- 
Idwed  elemental  principles  and  comp)elled  parties  to  make 
their  objection  below,  and  not  for  the  first  time  in  the  coart 
of  review. 

In  Georgia,  as  in  Illinois,  the  statute  on  injunctions  pro- 
vides for  a  motion  to  dissolve  the  same,  and  it  was  there 
held  that  until  the  motion  was  made  in  the  court  below  no 
appeal  would  lie.    Johnson  v.  Stewart,  40  Ga.  167. 

We  therefore  submit  that  if  it  were  not  for  certain  decis- 
ions of  the  Appellate  Court  of  the  First  District,  as  lately 
constituted,  there  would  be  no  question  but  that,  under  the 
statute,  the  appeal  herein  should  be  dismissed,  and  with 
damages. 

(A)  It  will  probably  be  asserted  that  appellant  has  no 
right  by  virtue  of  the  statute  under  which  this  appeal  is 
taken,  to  appeal  from  an  order  of  court  denying  a  motion 
to  dissolve  an  injunction,  and  it  will  be  said  that  the  case  of 
Henkleman  v.  Peterson,  40  111.  App.  540,  sustains  that  view. 
The  reply  is  that  under  the  statute  Henkleman  v.  Peterson 
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isaathority  only  in  that  proceeding;  and  secondly,  it  does 
not  appear  that  the  views  herein  suggested  were  tiien  urged 
upon  the  court,  and,  indeed,  it  would  seem  that  they  were 
not,  because  the  court  holds  that  upon  an  appeal  of  this 
kind  the  question  is  whether  the  injunction  was  right  or 
wrong  when  granted,  regardless  of  the  statutory  right  to 
amend  a  bill  in  furtherance  of  justice,  and  as  the  same  may 
be  allowed  by  the  discretion  of  the  trial  judge.  Nowhere 
in  the  statute  is  there  any  right  to  amend  a  pleading  in  a 
court  of  review,  or  any  discretion  thereabouts,  so  that  the 
view  in  the  Henldeman  case,  it  is  submitted,  with  all  due 
raspect  to  the  distinguished  writer  of  the  opinion  therein, 
was  taken  in  oversight  of  the  rights  of  the  parties,  and  of 
the  effects  brought  about  thereby.  I  urge  that  it  is  frivo- 
lous to  appeal  from  a  decree  that  has  not  been  objected  to 
below. 

The  position  of  appellant  seems  to  be  that  the  statute 
allowing  appeals  from  interlocutory  orders  is  void  as  far  as 
it  applies  to  appeals  from  an  order  refusing  to  dissolve  an 
injunction.  That  is  the  effect  of  Taylor  v.  Kirby,  81  111. 
App.  658,  an  opinion  written  by  the  same  distinguished  judge 
who  wrote  the  opinion  in  the  Henkleman  case.  Of  the 
opinion  in  the  Taylor  case,  it  would  seem  sufficient  to  show 
that  the  power  to  pass  upon  the  validity  of  a  statute  has 
not  been  granted  to  the  Appellate  Court,  so  that  when  that 
learned  judge  passed  upon  the  statute,  he  was  without  juris- 
diction so  to  do.  The  Supreme  Court  (Indiana  M.  M.  F.  I. 
Go.  V.  People  (111.).  49  N.  E.  Rep.  364)  has  held  that  where  the 
construction  of  a  statute  is  involved  and  the  appeal  is  taken 
from  a  niH  prius  court  to  the  Appellate  Court,  and  thence 
to  the  Supreme  Court,  the  question  of  the  construction  of 
the  statute  can  not  be  raised  for  the  first  time  in  the 
Supreme  Court,  because  an  appeal  in  such  a  case  goes  to 
the  Supreme  Court  directly,  and  that  an  appeal  to  the  Appel- 
late Court  waives  any  question  as  to  the  validity  of  a  statute. 

Section  28  of  the  act  on  courts  specifically  provides  that 
appeals  must  go  to  the  Supreme  Court  where  the  validity 
of  a  statute  is  involved.    The  question,  therefore,  of  the 
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validity  of  the  statute  allowing  appeals  from  interlocatorj 
orders  dissolving  an  injunction,  can  only  be  passed  upon  by 
the  Supreme  Court,  and  that  court  has  not,  as  yet,  passed 
on  the  question.  So  the  question,  not  being  adjudged, 
leaves  the  statute  in  full  force  and  effect  as  it  stands.  That 
question  can  never  be  properly  raised  in  this  court,  and,  if 
so  raised,  ousts  this  court  of  jurisdiction,  as  held  by  this 
court  in  City  of  East  St.  Louis  v.  Trustees  of  Schools,  8  111. 
App.  295;  City  of  Cairo  v.  Bross,  8  111.  App.  29d;  Wabash, 
St.  L.  &  P.  Ry.  Co.  V.  Stephens,  14  111.  App.  507;  Rosen- 
stein  V.  Case,  9  111.  App.  482;  Williams  v.  People,  118  111. 
444. 

This  court  has  expressly  held — not  only  that  it  can  not 
determine  the  validity  of  the  statute,  but  it  can  not  take 
jurisdiction  of  any  matters  whatever  in  an  appeal  involving 
the  question  of  the  validity  of  a  statute.  Stevens  v.  St.  Mary's 
Training  School,  83  111.  App.  237;  Graham  v.  People,  36 
111.  App.  568. 

Mr.  Justice  Windes  deltvrred  the  opinion  of  the  Court. 

On  a  bill  filed  by  appellees  January  11,  1898,  in  the 
Superior  Court  of  Cook  County,  they  secured  an  injunction 
against  appellant  and  Robert  Henderson  without  notice,  by 
which  the  Hendersons  were  restrained  from  making  any 
assignment  of  the  contract  of  April  1,  1891,  mentioned  in 
the  bill,  or  of  any  claim  growing  out  of  said  contract,  and 
from  bringing  or  causing  to  be  brought  any  action  at  law 
thereon,  and  from  severing  any  claim  under  said  contract 
into  a  number  of  claims,  and  from  bringing  actions  thereon 
and  from  further  prosecuting  a  suit  brought  by  appellant 
for  the  use  of  Robert  Henderson  against  appellees  before 
one  Martin,  a  justice  of  the  peace,  until  the  further  order 
of  the  court. 

Appellant,  without  having  made  any  motion  to  dissolve 
the  injunction,  on  February  9,  1898,  perfected  an  appeal 
from  the  order  granting  said  injunction  by  filing  his  appeal 
bond  and  having  the  same  approved  by  the  clerk  of  the 
Superior  Court,  as  required  by  statute.    Appellees  have 
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moved  to  dismiss  the  appeal,  and  suggest  to  this  court  that 
this  motion  should  be  sustained  because  appellant  made  no 
motion  in  the  court  below  to  dissolve  the  injunction,  and 
argae  (a)  that  by  an  appeal  from  the  original  order,  appel- 
lees are  denied  their  statutor}^  right  (Chy.  Act,  Sec.  27)  to 
amend  their  bill  without  prejudice  to  the  injunction;  (b) 
that  the  statute  on  injunctions  (Ch.  59,  Sec.  15)  provides 
for  a  motion  in  the  court  below  to  dissolve  at  an}^  time  on 
answer  or  on  the  face  of  the  bill;  (c)  that  appellees  have  the 
right,  under  the  statute,  to  read  affidavits  in  support  of  their 
bill  (Ch.  59,  Sec.  17  of  the  statute);  (d)  that  the  statute 
allowing  appeals  from  interlocutory  orders  or  decrees  grant- 
ing injunctions,  means  orders  or  decrees  made  after  hearing 
both  parties;  (e)  that  the  order  in  this  case  was  made  to 
preserve  matters  in  statu  quo^  was  an  exercise  of  discretion 
by  the  court,  and  not  an  adjudication  in  the  sense  of  mak- 
ing the  order  appealable;  (f)  that  appellant  having  failed  to 
object  to  the  order  in  the  court  below,  can  not  be  heard  to 
object  in  this  court  for  the  first  time;  (g)  that  the 'allowance 
of  an  appeal  to  appellant  on  this  record  is  absurd,  because 
it  confers  original  jurisdiction  on  this  court;  and  (h)  that 
appellant  can  not  contend  that  he  may  not  appeal  from  an 
order  of  the  Superior  Court  denying  a  motion  to  dissolve 
the  injunction,  on  account  of  previous  decisions  of  this 
court,  holding  that  portion  of  the  statute  relating  to  appeals 
from  interlocutory  orders  overruling  a  motion  to  dissolve 
an  injunction  unconstitutional,  because  this  court  had  no 
jurisdiction  in  any  case  involving  the  constitutionalty  of  a 
statute. 

As  to  appellees'  last  contention,  there  is  no  question  of 
the  validity  of  the  statute  before  us,  this  being  an  appeal 
from  the  original  order  granting  the  injunction. 

We  have  carefully  considered  the  other  contentions  of 
appellees  as  to  the  effect  of  entertaining  the  appeal  in  this 
case  and  the  authorities  cited,  and  are  of  opinion  that  while 
the  effect  may  be  according  to  some  of  appellees'  conten- 
tions, still  that  should  not  be  held  to  deprive  appellant  of 
his  right  of  appeal  which  is  given  to  him  by  the  statute  in 
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words,  viz. :  "  Whenever  an  interlocutory  order  or  decree 
is  entered  *  *  ♦  granting  an  injunction  *  ♦  *  an 
appeal  may  be  taken  from  such  interlocutory  order  or  decree 
to  the  Appellate  Court,"  etc.  This  language  is  so  plain 
there  is  no  room  for  a  construction  which  would  require 
appellant,  before  perfecting  his  appeal,  to  move  for  a  dis- 
solution of  the  injunction.  Any  such  construction,  as  it 
seems  to  us,  would  be  judicial  legislation,  which  should 
always  be  avoided.  Such  appeals  have  been  entertained  in 
numerous  cases  in  the  Appellate  Courts  of  this  State  in  the 
more  than  ten  years  the  statute  has  been  in  force,  and  while 
it  is  a  practice  to  be  commended  for  a  party  against  whom 
an  injunction  is  granted  to  apply  to  the  court  granting  the 
injunction,  to  dissolve  it  before  resorting  to  the  more 
expensive  and  less  summary  proceeding  of  an  appeal,  we 
see  no  reason  why  he  should,  by  a  judicial  construction  of 
the  statute  not  warranted  by  its  language,  be  compelled  to 
move  for  a  dissolution  in  the  court  below  before  appealing. 
Were  we  6o  inclined,  we  think  it  unwise,  at  this  time,  to 
depart  from  a  course  of  decisions  made  by  this  court,  run- 
ning through  the  past  ten  years,  unless  clearly  against  rea- 
son, principle  and  the  plain  meaning  of  the  statute. 

The  only  case  cited  by  appellees  which  we  think  squarely 
supportsrtheir  position,  is  State  v.  District  Courts,  62  Minn. 
283,  and  that  case  seems  to  be  based  on  a  practice  which 
had  grown  up  under  an  old  statute,  different  from  the  one 
being  construed,  under  which  it  was  held  that  an  appeal 
would  not  lie  from  an  ex  parte  order  made  by  a  judge  in 
chambers  as  distinguished  from  an  order  of  the  court  from 
which  an  appeal  would  lie.  We  think  we  should  not  be 
controlled  by  this  decision  as  against  the  plain  language  of 
our  statute,  and  therefore  the  motion  to  dismiss  the  appeal 
is  denied. 

From  the  bill  it  appears  that  appellant  and  appellees  had 
entered  into  a  contract  April  1, 1891,  under  which  appellant 
assigned  to  appellees  the  right  to  manufacture  and  sell  win- 
dow sash  bars  under  certain  patents  issued  to  and  thereafter 
to  be  obtained  by  appellant,  in  ten  different  States;  that  the 
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validity  of  said  patents  was  being  litigated  in  the  United 
States  Circait  Court  between  appellant  and  the  Wells  Glass 
Co.;  that  appellees  acknowledged'  themselves  indebted  to 
appellant  $50  each  week  until  ninety  days  after  final  decree, 
in  the  case  in  the  United  States  Circuit  Court,  $25  to  be 
paid  in  cash  each  week,  and  $25  each  week  to  be  cred- 
ited to  appellant  on  the  books  of  appellees,  to  defray  litiga- 
tion expenses  in  maintaining  the  validity  of  said  patents, 
which  expenses  were  to  be  borne  equally  by  appellant  and 
appellees;  that  in  case  a  decree  should  be  obtained  in  favor 
of  appellant  and  appeal  should  be  taken  therefrom,  then 
said  $50  provision  should  continue  as  above  provided  until 
a  decision  should  be  made  by  the  court  to  which  appeal  is 
taken;  that  in  case  the  decree  should  be  adverse  to  appel- 
lant, then  he  agreed  to  begin  suit  against  any  one  engaged 
in  infringing  any  new  patent  which  he  had  secured,  so  that 
appellees  be  protected  in  their  contract  rights;  that  said 
United  States  Circuit  Court  sustained  said  patents,  and 
appeal  was  taken  by  the  Wells  Glass  Co.  to  the  Circuit 
Court  of  Appeals,  where  the  decree  sustaining  the  patents 
was  reversed,  and  the  patents  held  to  be  void,  wherefore,  it 
was  alleged  by  appellees,  that  the  patents  became  valueless, 
and  the  consideration  for  the  contract  failed;  that  appellees 
had  paid  appellant,  under  the  contract,  $5,275.50,  and  for 
litigation  expense£r$5,8l6.25,and  that  appellant  was  indebted 
to  them  under  the  contract  $1,0S2.19,  for  which  they  ren- 
dered an  account  to  appellant;  that  an  accounting  is  neces- 
^nary^  but  appellant  refuses  to  account,  and  has  not  begun 
suit  against  infringers  under  new  patents,  and  '^  if  he  has 
obtained  new  patents  he  has  not  assigned  them  to  complain- 
ants; "  that  they  continued  to  comply  with  the  contract 
until  the  adverse  decree  by  the  said  Court  of  Appeals,  May 
11,  1895,  and  are  not  indebted  to  appellant,  but  he,  for  the 
use  of  Robert  Henderson,  sued  them  before  one  Martin,  a 
justice  of  the  peace,  for  an  installment  claimed  to  be  due 
under  the  contract  from  May  12  to  26,  1895,  inclusive,  and 
assigned  to  Robert  Henderson;  that  said  suit  was  brought 
to  test  the  right  of  appellant  to  recover  under  the  contract 


296  Appellate  Courts  op  Illinois. 

Vol.  75.]  Henderson  t.  Flanagan. 

for  the  time  subsequent  to  said  decree,  and  that  appellant 
threatens  to  bring  sixty  other  suits  for  installments  claimed 
to  be  due  him  after  May  12,  1&95,  to  harass  and  annoy 
appellees;  that  appellant  is  insolvent,  and  it  is  necessary,  to 
prevent  irreparable  injury  to  appellees,  that  an  injunction 
issue  to  restrain  appellant  and  Robert  Henderson  from  mak- 
ing any  assignment  of  said  contract  or  any  claim  thereunder, 
from  bringing  any  action  thereon,  from  severing  said  claim 
and  from  further  prosecuting  the  suit  before  the  justice  of 
the  peace;  that  appellant  is  within  the  jurisdiction  of  the 
court,  and  appellees  believe  that  if  notice  is  given  him  he 
will  depart  from  its  jurisdiction  before  service  can  be  had 
upon  him,  and  unless  an  injunction  issue  without  notice, 
irreparable  injury  will  result  to  appellees.  The  bill  prays 
for  an  accounting  from  appellant,  besides  the  injunction 
which  was  granted. 

There  are  no  facts  alleged  in  the  bill,  nor  stated  in  the 
aflSdavit  attached  thereto,  it  being  only  an  affidavit  that  the 
matters  stated  in  the  bill  are  true,  and  that  ^'  complainants 
Tvill  be  unduly  prejudiced,  as  set  forth  in  said  bill  of  com- 
plaint, unless  an  injunction  issue  forthwith  and  without 
notice,"  which  would  justify  an  injunction  without  notice, 
or  in  fact  an  injunction  at  all.  Facts  must  be  stated  from 
which  the  court  can  see  that  irreparable  injury  will  or  is 
liable  to  result.  King  v.  Pardridge,  60  111.  App.  475;  Becker 
V.  Defebaugh,  66  111.  App.  504;  Chicago  City  Ry.  Co.  v. 
General  Elec.  Co.,  74  111.  App.  465. 

That  appellant  would  depart  from  the  jurisdiction  of  the 
court,  so  that  service  could  not  be  had  upon  him  if  notice 
should  be  served  upon  him,  is  not  sufficient,  for  there  seems 
to  be  no  reason  why  service  of  summons  could  not  be  had 
at  the  same  time  the  notice  of  an  application  for  injunction 
was  served. 

That  a  suit  has  been  commenced  and  sixty  more  threat- 
ened is  not  of  itself  a  cause  for  equitable  cognizance.  Thev 
are  all  between  appellant  and  appellees.  1  High  on  Inj., 
Sees.  64  and  65;  Chicago  Pub.  Stock  Ex.  v.  McClaughry, 
148  111.  372;  Poyer  v.  Village  of  Desplaines,  123  111.  IH; 
Commissioners  of  Highway  v.  Green,  156  111.  504. 
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There  is  no  such  case  made  by  the  bill  as  would  give 
chancery  jurisdiction  to  take  an  accounting  between  the 
parties.  Gleason  &  Bailey  Mfg.  Co.  v.  Hoffman,  168  111. 
28;  Craig  v.  McKinney,  72  111.  305. 

For  all  that  appears  from  the  bill  there  is  no  disputed 
account  between  appellees  and  appellant.  It  may  be  that 
appellant  will  admit  that  he  owes  appellees  what  they 
claim  up  to  May  11, 1895.  He  has  only  refused  to  account 
with  them,  according  to  the  bill.  If  he  admits  what  they 
claim  was  due  from  him  May  11,  1895,  then  the  only  ques- 
tion of  difference  between  them  is  as  to  whether  appellees 
should  pay  the  subsequently  accruing  installments  under  the 
contract.  As  to  that,  appellees  can  make  their  defense  at 
law  as  well  as  in  equity.  If  appellant  has  or  should  assign 
his  claim  under  the  contract,  their  defense  is  as  good  against 
the  assignee  as  against  appellant.  The  claim  of  appellees 
that  it  can  not  be  insisted  upon  in  this  court  for  the  first 
time  that  there  is  a  remedy  at  law,  we  are  inclined  to  the 
opinion  is  not  tenable,  because  the  bill  does  not  state  facts 
for  equitable  cognizance,  and  there  was  no  hearing  before 
the  chancellor;  but  it  is  unnecessary  to  decide  this  point,  as 
the  order  for  injunction  should  be  and  is  for  the  other 
reasons  stated,  reversed  and  the  cause  remanded. 


A.  F.  Wanner  et  al.  y.  Francis  M.  Powell  et  al. 

1.  Injunctions — The  iMuance  of  an  Injunction  Without  Notice  Su9' 
tained, — The  court  discuss  the  statements  made  in  a  bill  for  an  in  junc* 
tion  and  an  affidavit  filed  in  support  thereof,  and  hold  the  trial  court 
was  fully  warranted  in  issuing  an  injunction  without  notice  upon  the 
showing  made  by  such  bill  and  affidavit. 

Iii|iinetioii.~Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  V.  Freeman,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Affirmed.    Opinion  filed  April  18,  1898. 

Ullmann  a  Haokeb,  attorneys  for  appellants. 
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Charlton  &  Copeland,  attorneys  for  appellees. 

Mb.  Justice  Sbabs  delivered  the  ofiIijion  of  the  Court. 

This  is  an  appeal  from  aa  interlocutory  order  granting 
an  injunction. 

The  two  appellees  filed  their  bill  of  complaint,  in  the 
Superior  Court,  alleging,  among  other  things,  in  effect,  that 
they,  together  with   the  two  appellants,  entered  into   an 
agreement  to  form  a  corporation;  that  it  was  agreed  that 
the  capital  stock  of  such  corporation  should  be  represented 
bv  501  shares;  that  500  shares  thereof  should  be  distributed 
equally  between  the  four;  that  the  remaining  one   share 
should  be  held  and  voted  by  some  disinterested  person,  to 
be  agreed  upon,  in  order  to  avoid  possibility  of  disagree- 
ments which  might  embarrass  the  corporate  business;  that 
in  pursuance  of  such  agreement  the  corporation  was  formed; 
that  the  500  shares  of  capital  stock  were  subscribed  for  in 
equal  parts  by  appellants  and  appellees;  that  the  one  odd 
share  of  stock  was  subscribed  for  by  appellant  Wanner,  in 
addition  to  his  125  shares,  but  upon  the  agreement  that  such 
one  share  should  not  be  issued  to  him,  and  should  be  issued 
to  the  disinterested   person,  when  such  a  one  should   be 
agreed  upon;  that  appellants  afterward  conspired  to  cause 
such  share  of  stock  to  be  issued  to  Wanner,  by  Weber  as 
vice-president  and  Wanner  as  treasurer;  that  by  fraudulently 
obtaining  such  share  of  stock,  in  addition  to  the  shares 
properly  held  by  him,  Wanner  was  enabled,  jointly  with 
Weber,  to  control    the  corporation;  that  contrary  to  the 
agreement  Wanner  and  Weber  were  endeavoring  to  so  use 
such  share  of  stock  as  to  control  the  corporation,  and  had 
in  effect  ousted  appellees  from  participation  in  the  affairs  of 
the  corporation;  that  appellee  Powell  is  president  and  appel- 
lee Jackson  is  secretary  of  the  corporation;  that  Wanner  is 
about  to  dispose  of  the  said  share  of  stock.     The  bill  prays 
for  an  injunction  to  restrain  appellants  from  voting,  or  dis- 
posing of  the  said  share  of  stock,  etc.    The  injunction  was 
granted  as  prayed,  and  without  notice. 

It  is  urged  by  appellants  that  the  allegations  of  the  bill 
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of  complaint  are  not  suiBoient  to  warrant  the  issaincf  of  the 
injunction  without  notice.  The  bill  charges,  among  other 
things,  that  banner  acquired  the  share  of  stock  in  question 
fraudulently,  and  that  he  is  about  to  dispose  of  it. 

We  are  of  opinion  that  the  court  was  fully  warranted, 
upon  the  showing  made  by  bill  and  affidavit,  in  thus  restrain- 
ing appellant  Wanner  from  disposing  of  the  share  of  stock 
fraudulently  acquired,  as  the  bill  alleges,  until  the  court 
might,  by  its  final  decree,  dispose  of  it.  2  High  on  In  j. 
1231. 

The  other  objections  urged  are  not  tenable.  The  order 
does  not  operate  to  restore  officers  who  have  been  removed. 
Appellees  are  shown  by  the  bill  to  be  officers  of  the  corpo- 
ration* Nor  does  it  operate  to  interfere  with  the  future 
action  of  the  board  of  directors. 

The  order  is  affirmed. 
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P.  JL.  Lane  v.  Union  National  Bank  of  Chicaeo  et  al.  Jl!!!i7if 

Edward  Browne  et  aL  v.  Union  National  Bank  of  Chi-  ^^LJ^ 

cage  et  aL 

1.  CoNSTOKRATiON— P^-€XM^*nfy  D^ts  Sufficient  Consideratum  for 
Note  Given  as  Additional  Security. — A  judgment  note  may  be  legally 
given  as  security  for  a  pre-existing  debt,  and  when  so  given  is  not  open 
to  the  objection  of  want  of  consideration. 

2.  l^ECBXEA—The  Findings  of  a  Chancellor  Not  Disturbed  Unless 
Clearly  Against  the  Evidence,--The  findings  of  a  chancellor  upon  the 
testimony  of  witnesses  examined  in  open  court,  will  not  be  disturbed  on 
appeal  unless  clearly  against  the  evidence. 

d.  GoNVETANCBS~T^i7^u^  Consideration  Oood  Except  as  to  Bona 
Fide  Creditors, — A  properly  executed  conveyance  of  real  estate,  although 
without  consideration,  is  effective  to  pass  the  title  to  the  premises 
described  against  the  grantor  and  all  the  world  except  bona  fide  cred- 
itora 

4.  CEEDrroR's  BiUA^Priority  Under^Priority  of  Judgment  of  no 
JEff'ect'-The  fact  that  a  judgment  held  by  one  creditor  was  rendered 
before  that  held  by  another,  is  of  no  significance  in  determining  prior- 
ities in  a  suit  in  equity  to  set  aside  a  fraudulent  conveyance,  as  it  is  the 
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filing  of  the  bill  and  service  of  process  on  the  grantee  ir  the  fraudulent 
conveyance  which  creates  an  equitable  lien  and  gives  tfte  complainant 
priority  over  other  creditors. 

5.  Fraudulent  Ck>NVETANCES— Ifaj^  be  Set  And/ /Although  There 
Has  Been  no  Return  of  Execution  Unsatisfied. — It  Yi  not  necessary,  to 
sustain  a  bill  by  a  judgment  creditor,  to  set  aside  a  'fraudulent  convey- 
anoe  by  hia  debtor,  that  an  execution  shall  have  beeii  returned  unsatis- 
fied. 

6.  Equity— JBrfie/  Under  General  fVayer.— Such  specific  relief  as  the 
allegations  of  the  bill  and  the  proofs  warrant  will  be  granted  under  a 
prayer  for  general  relief. 

7.  Ij&yY— Effect  of,  on  Prinrities  in  Suit  to  Set  Aside  a  Fraudulent 
Convei^noe,— The  fact  that  an  execution  was  levied  on  certain  real 
estate  and  a  certificate  of  such  levy  recorded  does  not  give  the  judg- 
ment creditor  priority  in  equity  in  proceedings  to  set  aside  a  fraudulent 
conveyance  of  such  real  estate  where  the  execution  was  returned  unsAt- 
isfied  and  no  sale  made  in  pursuance  of  the  levy. 

Creditor's  Bill,  and  cross-bills  by  other  creditors.  Appeals  from  the 
Circuit  Ck>urt  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed  in  part,  reversed 
in  part,  and  remanded  with  directions.    Opinion  filed  April  18,  1888. 

Johnson  &  Morrill,  attorneys  for  appellant  P.  A.  Lane. 

Ouster,  Goddard  &  Griffin,  attorneys  for  appellants 
Edward  Browne  et  al. 

Tenney,  MoConkbll,  Coffeen  &  Hardino,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  oprniOK  of 
THE  Court. 

These  are  appeals  from  a  decree  rendered  on  a  bill  filed 
December  13, 1893,  by  the  Union  National  Bank  of  Chicago 
against  Samael  B.  Barker,  the  appellants  Lane,  Browne  and 
others.  The  bill  was  filed  to  set  aside  an  alleged  fraudulent 
conveyance  of  certain  property,  hereinafter  described,  by- 
Samuel  B.  Barker  to  his  wife.  Aura  W.  Barker,  in  aid  of  an 
execution  issued  on  a  judgment  theretofore  rendered  in  favor 
of  the  bank  and  against  Samuel  B.  Barker.  Lane,  Browne 
and  others  of  the  defendants  answered  the  bill,  and  Lane 
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and  Browne  et  al.  filed  cross-bills,  setting  up  certain  judg- 
ments recovered  by  them,  respectively,  against  the  bank, 
claiming  that  the  note  on  which  the  bank  recovered  judg- 
ment was  without  consideration,  and  claiming  priority  of 
lien,  etc. 

The  court  found  that  the  conveyance  of  the  realty  de- 
scribed in  the  bill  bv  Samuel  B.  Barker  to  his  wife  was  fraud- 
ulent,  and  ordered  its  sale  and  decreed  the  distribution  of 
the  proceeds  of  sale  among  the  judgment  creditors  who  were 
parties  to  the  suit,  after  payment  of  the  costs  and  expenses 
of  the  suit,  and  also  after  the  payment  to  Aura  W.  Barker 
of  the  sum  of  $1,000,  on  account  of  her  homestead  rights  in 
the  premises.  The  decree  gives  to  the  Union  National 
Bank  the  first  lien,  to  appellant  Lane  the  second,  and  to 
appellants  Browne  and  others  the  third,  the  proceeds  of  the 
sale  to  be  distributed  in  that  order. 

Two  questions  are  presented  for  consideration.  First, 
whether  there  was  a  good  and  valid  consideration  for  the 
note  on  which  the  bank  recovered  judgment  against  Samuel 
B.  Barker;  and,  secondly,  which,  as  between  appellant  Lane 
and  the  bank,  is  entitled  to  priority. 

The  facts  are  as  follows:  The  Union  National  Bank 
recovered  judgment  in  the  Circuit  Court  of  Cook  County 
against  Samuel  B.  Barker  May  31,  1893,  for  the  sum  of 
$50,732.75  and  costs,  and  execution  was  issued  on  said  judg- 
ment the  same  day,  and  was  returned  by  the  sheriff  Au- 
gust 29, 1893,  ^'  no  part  satisfied."  Annexed  to  the  execution 
was  the  following : 

"  By  virtue  of  the  annexed  writ  of  execution,  No.  42,931, 
issued  from  the  Circuit  Court  of  Cook  County,  in  favor  of 
The  Union  National  Bank  of  Chicago,  plaintiff,  against 
Samuel  B.  Barker,  defendant,  I  did,  on  the  3d  day  of  June, 
1893,  levy  upon  all  the  right,  title  and  interest  of  said 
defendant  in  and  to  the  following  described  property,  situ- 
ated in  the  county  of  Cook  and  State  of  Illinois,  to  wit : 

"  Lots  30  and  3 1,  except  the  north  4  feet  thereof,  in  Joseph 
Smith's  subdivision  of  the  W.  J  of  block  ninety  (90)  in  the 
Canal  Trustees'  subdivision  of  the  W.  J  of  Sec.  27,  T.  39,  N., 
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R.  14  E.  of  3d  P.  M.,  and  I  have  filed  certificates  of  levy 

thereon. 

Jambs  H.  Gilbert,  Sheriff. 

By  W.  H.  Weber,  Deputy." 

A  certificate,  in  substance  the  same  as  the  foregoing, 
was  filed  for  record  in  the  office  of  the  recorder  of  deeds 
June  5,  1893. 

The  above  mentioned  judgment  was  entered  by  con- 
fession on  a  note  of  date  May  5,  1893,  executed  by  Samuel 
B.  Barker,  payable  to  the  order  of  the  Union  National 
Bank  of  Chicago  on  demand,  for  the  sum  of  $50,516.53, 
with  interest  at  seven  per  cent  per  annum,  attached  to 
which  is  a  warrant  of  attorney  to  confess  judgment  at  any 
time. 

June  28,  1893,  appellant  Lane  recovered  judgment 
against  Samuel  B.  Barker  in  the  Superior  Court  of  Cook 
County,  for  the  sum  of  $3,516.50  and  costs,  on  which  exe- 
cution was  issued  and  delivered  to  the  sheriff  the  same  day. 
The  return  is  dated  September  26, 1893,  and  is  "  no  prop- 
erty found  and  no  part  satisfied  after  demand  made,"  and 
was  filed  in  court  October  13,  1893.  July  2, 1893,  Lane 
recovered  another  judgment  against  said  Barker  in  said 
Superior  Court,  for  the  sum  of  $2,701.19  and  costs,  and  the 
same  day  execution  issued  on  said  judgment  and  was 
delivered  to  the  sheriff,  and  was  thereafter  returned  "  no 
property  found  and  no  part  satisfied  after  demand  made." 
The  indebtedness  for  which  the  first  Lane  judgment  was 
rendered  was  contracted  May  9,  1893,  and  that  for  which 
the  second  Lane  judgment  was  rendered,  May  29,  1893. 

July  1,  1893,  appellant  Lane  filed,  in  the  Superior  Ooiirt 
of  Cook  County,  a  bill  in  the  usual  form  of  a  creditor's  bill, 
making  the  Union  National  Bank  of  Chicago,  S.  B.  Barker 
and  Aura  W.  Barker  defendants,  setting  up  the  recovery  of 
the  judgment  above  rendered  June  28,  1893,  the  issue  and 
delivery  to  the  sheriff  of  an  execution  on  the  judgment  and 
the  return  thereon,  June  30,  1893,  demand  made,  refusal, 
and  no  part  satisfied.  The  bill  contains,  among  other  aver- 
ments, the  following : 


First  District — October  Term,  1897.      303 

Lane  v.  Union  Nat.  Bank. 

"  And  your  orator  farther  represents  that  he  is  informed 
and  believes,  and  so  states  the  fact  to  be,  that  the  said 
defendant,  8.  B.  Barker,  on  or  before  the  29th  day  of  May, 
1893«  was  the  owner  of,  and  held  the  title  to  the  following 
described  real  estate,  to  v;it :  Lots  thirty  (30)  and  thirty- 
one  (31),  except  the  north  eleven  (11)  feet  of  said  lot  thirty- 
one  (31),  in  Smith's  subdivision  of  the  west  half  of  block 
ninety  (90),  in  the  Canal  Trustees'  subdivision  of  the  west 
half  of  section  twenty  seven  (27),  township  thirty-nine  (39) 
north,  range  fourteen,  east  of  the  third  principal  meridian, 
situated  in  the  county  of  Copk  and  State  of  Illinois;  and 
that,  on  or  about  the  day  aforesaid,  said  defendant,  S.  B. 
Barker,  conveyed  and  transferred  to  his  wife.  Aura  W. 
Barker,  party  defendant  hereinafter  named,  all  of  said  prop- 
erty above  described,  and  that  such  transfer  was  made 
without  any  consideration  whatever.  And  your  orator 
expressly  charges  that  said  transfer  was  made  by  the  said 
defendant,  S.  B.  Barker,  for  the  purpose  of  hindering, 
delaying  and  defrauding  his  creditors,"  etc.  The  bill  con- 
tains, among  other  prayers,  a  prayer  for  general  relief. 
Summons  issued  on  this  bill,  and  was  returned  served  on  all 
*  the  defendants  July  7, 1893. 

July  tl,  1893,  appellant  Lane  filed  another  similar  bill 
in  the  Superior  Court  of  Cook  County  against  the  same 
defendants,  setting  up  the  judgment  recovered  by  him  July 
6,  1893,  the  issue  and  delivery  to  the  sheriff  of  an  execution 
on  said  judgment,  and  a  return  thereof  no  property  found 
and  wholly  unsatisfied.  This  bill  contains  substantially  the 
same  allegations  in  respect  to  the  conveyance  by  S.  B. 
Barker  to  his  wife  as  the  bill  filed  July  1st,  and  contains, 
among  other  prayers,  a  prayer  for  general  relief.  Sum- 
mons issued  OIL  the  last  bill  was  returned  served  on  Barker 
and  wife  July  14,  1893,  and  on  the  bank  July  18,  1893. 

The  only  contention  of  Edward  Browne  and  his  co-appel- 
lants is,  that  the  note  on  which  judgment  was  rendered  in 
favor  of  the  Union  National  Bank  was  without  considera- 
tion, and  that  therefore  the  judgment  is  void  as  to  other 
x^reditors.     Appellants  Browne  et  al.  allege  in  their  cross- 
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bill  that  the  judgment  of  the  bank  was  not  rendered  upon 
any  indebtedness  of  Barker  to  the  bank,  that  the  note  on 
which  the  judgment  was  rendered  was  without  considera- 
tion and  that  the  judgment  is  void  as  to  cross-complainants. 

The  cross-bill  of  appellant  Lane  contains  substantially  the 
same  allegations.  Proof  of  these  allegations  was  incum- 
bent on  appellants.  Appellant  Lane  called  as  a  witness 
John  J.  P.  Odell,  who  testified  that  in  May,  1893,  he  was 
president  of  the  Union  National  Bank,  and  that  May  5, 
1893,  Samuel  B.  Barker  owed  the  bank  $172,000  on  his  notes 
held  by  the  bank,  in  addition  to  his  indorsements  and  guar- 
anties on  paper  of  thinl  persons,  and  also  that  in  addition 
to  the  $172,000  he  owed  the  bank  $60,700  overdraft  on  his 
account,  and  that  the  judgment  note  of  May  5,  1893,  on 
which  judgment  was  confessed,  was  given  by  Barker  as 
additional  security.  The  witness  further  testified  that  May 
29  and  30, 1893,  the  overdraft  was  reduced  to  $32,500  by 
discount  of  additional  bills,  and  that,  after  May  5,  1893, 
other  notes  of  Barker  which  the  bank  held  were  extended 
from  time  to  time,  and  that  Barker,  May  5,  1893,  gave  to 
the  bank,  notes,  including  the  judgment  note  in  question,  to 
the  amount  of  $300,000,  as  collateral  security  for  his  indebted- . 
ness  to  the  bank.  This  evidence,  which  was  substantially 
all  the  evidence  offered  in  support  of  the  allegation  that 
the  judgment  note  was  not  given,  nor  the  judgment  ren- 
dered for  anv  indebtedness  of  Barker  to  the  bank,  mani- 
festly  failed  to  prove  the  allegation.  On  the  contrary,  it 
proved  an  indebtedness  of  Barker  to  the  bank,  at  the  time 
of  the  execution  of  the  nqte  and  the  rendition  of  the  judg- 
ment greatly  in  excess  of  the  amount  of  the  judgment. 

It  was  proved  that  the  judgment  note  of  May  5, 1893,  was 
given  merely  as  additional  collateral  security  for  Barker's 
indebtedness  to  the  bank,  and  counsel  for  Brown  et  al 
insist  that  this  being  the  case,  the  note  was  without  con- 
sideration. We  can  not  perceive  any  force  in  this  conten- 
tion. Barker  being  largely  indebted  to  the  bank  apparently 
desired  to  place  the  bank  in  a  position  where  it  could  at  any 
time  thereafter  secure  a  lien  on  his  property.    This  he  had 
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a  p3rfeot  right  to  do,  and  his  indebtedness  to  the  bank  was 
ample  consideration  for  his  so  doing.  Suppose  that  he  had 
appeared  in  open  court  in  his  own  proper  person  and  con- 
fessed judgment  in  favor  of  the  bank  for  the  amount  of  the 
note,  his  indebtedness  to  the  bank  being  largely  in  excess  of 
that  amount,  it  certainly  could  not  be  said  that  a  judgment 
rendered  on  such  confession  was  without  consideration.  In 
the  present  case  he  confessed  judgment  by  his  attorney, 
which  in  legal  contemplation  was  a  confession  by  himself. 
The  diflferenoe  is  only  in  form.  If  the  indebtedness  was 
sufficient  to  sustain  a  judgment,  we  can  not  perceive  how  it 
was  insufficient  to  sustain  a  warrant  of  attornev  to  confess 
judgment.  We  do  not  regard  the  cases  cited  by  counsel  for 
appellants,  on  the  question  of  want  of  consideration  for  the 
judgment  note,  as  analogous  in  their  facts  to  the  present 
case  or  at  all  in  point.  Appellants  have  utterly  failed  to 
prove  that  the  judgment  note  was  not  given  in  considera- 
tion of  indebtedness  of  Barker  to  the  bank,  due  and  pay- 
able when  the  note  was  given.  The  evidence  that  there 
were  some  notes  of  Barker  extended  after  the  note  in  ques- 
tion was  given,  fails  to  show  what  notes  or  for  what  amounts, 
and  the  evidence  tends  to  show  that,  at  the  time  of  the 
hearinoj.  Barker  was  indebted  to  tlie  bank  more  than 
$200,000.  The  evidence  was  heard  in  open  court,  and  in 
such  case,  unless  the  finding  is  clearly  and  manifestly  against 
the  evidence,  we  would  not  be  warranted  in  disturbing  it. 
Miltimore  v.  Ferry,  171  111.  219. 

The  next  question  is,  which,  as  between  appellant  Lane 
and  the  bank,  is  entitled  to  its  priority  ? 

Appellees'  bill  was  filed  December  13, 1893,  and  the  bills 
of  appellant  Lane  were  filed  respectively,  July  1  and  July  11, 
1893,  and  summonses  issued  on  them  were  served  as  before 
stated.  Appellees,  therefore,  can  only  claim  priority  over 
appellant  Lane  by  virtue  of  the  following  facts,  or  some  of 
them,  namely,  the  securing  of  judgment  May  31, 1893;  the 
suing  out  execution  the  same  day;  the  levying  of  the  execu- 
tion on  the  property  in  question  June  3,  1893;  the  record- 
ing of  said  certificate  of  levy  June  5^  1893,  and  the  return 
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of  the  execution  "  no  part  satisfied  "  August  29, 1893.  The 
conveyance  from  Samuel  B.  Barker  to  Aura  W.  Barker  was 
effective  to  pass  the  title  to  the  premises  conveyed  against 
the  grantor  and  all  the  world  except  bona  fide  creditors.  In 
Willard  v.  Masterson,  160  111.  443,  the  court  say :  "  It  is  true, 
the  deed  of  Mrs.  Willard  and  husband  to  Mrs.  Snyder  was 
good  and  effective  to  pass  the  title  of  the  debtor  as  against 
her  and  all  the  world,  except  hona  fide  creditors.  This  doc- 
trine has  been  repeatedly  announced  by  the  Supreme  Court. 
Moore  v.  Horsley,  156  111.  36;  Hallorn  v.  Trum,  125  111.  247; 
Springfield  Homestead  Ass'n  v.  Roll,  137  111.  205;  Tyler  v. 
Tyler,  126  111.  525;  Rappleye  v.  International  Bank,  93  111. 
396.  When  a  judgment  debtor  has  no  title  of  any  kind,  it 
would  seem  that  the  creditor  can  not  acquire  title  by  a  levy 
and  sale  under  execution  against  such  debtor."  See  also 
the  following  cases :  Lyon  v.  Robbins,  46  111.  276;  Rap- 
pleye V.  International  Bank,  93  111.  396;  Davidson  v.  Burke, 
143  111.  139;  Miller  v.  Sherry,  2  Wall.  249;  In  re  Estes,  3 
Fed.  Rep.  141;  Neal  v.  Foster,  36  Fed.  Rep.  41. 

The  fact  that,  appellees'  judgment  was  prior  to  those  of 
appellant  Lane  is  of  no  significance,  because  it  is  the  filing 
of  the  bill  and  service  of  process  on  the  grantee  in  the 
fraudulent  conveyance  which  creates  an  equitable  lien. 
Hallorn  v.  Trum;  Lyon  v.  Robbins;  Rappleye  v.  Interna- 
tional Bank;  Davidson  v.  Burke;  and  other  cases  cited 

Had  appellee  elected  to  treat  the  deed  from  Barker  to 
his  wife  as  a  nullity,  and  caused  a  sale  to  be  made  of  the 
premises  levied  on  prior  to  the  filing  of  its  bill,  it  might 
then  have  proceeded  by  bill  in  equity  to  have  the  fraudu- 
lent conveyance  set  aside  (Willard  v.  Masterson,  «t«pra),  but 
this  it  did  not.  On  the  contrary,  appellee  relied  solely 
on  the  levy  and  the  recording  of  a  certificate  of  the  levy. 
The  recording  of  the  certificate  of  levy  was  a  non-effective 
act,  as  the  statute  makes  no  provision  for  the  recording 
of  such  certificates  in  the  county  in  which  the  execution  is 
issued  and  the  levy  made,  but  only  in  cases  of  execution 
issued  in  one  countv  and  levied  in  another. 
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Appellees'  counsel  object  that  the  execations  issued  on 
the  judgments  of  appellant  Lane  were  not  returned  and 
filed  in  court  until  October  13  and  14, 1893,  respectively, 
and  therefore  there  was  no  sufficient  basis  for  appellants' 
creditors'  bills  filed  July  1  and  July  11, 1893;  citing  Hogue 
V.  Corbit,  156  111.  540,  to  the  effect  that  the  return  of  proc- 
ess by  the  sheriff  is  the  actual  placing  of  it  in  the  office 
whence  it  issued.  The  bills  of  appellant  Lane,  however, 
are  more  than  mere  creditors'  bills.  While  they  contain 
the  usual  allegations  of  creditors'  bills,  and  seek  a  discovery 
of  assets,  they  also  describe  the  real  property  in  question, 
and  allege  that  its  conveyance  by  Barker  to  his  wife  was 
without  consideration,  and  was  fraudulent  as  to  creditors. 
Each  bill  also  contains  a  prayer  for  general  relief. 

It  is  not  necessary,  to  sustain  a  bill  by  a  judgment  cred- 
itor to  set  aside  a  fraudulent  conveyance  by  his  debtor,  that 
an  execution  shall  have  issued  and  been  returned  unsatis- 
fied. Dillman  r.  Nadelhoffer,  162  111.  625;  Wisconsin  Gran- 
ite Co.  V.  Gerrity,  144  111.  77;  Newman  v.  Willetts,  52  111. 
98;  Weiffhtman  v.  Hatch,  17  111.  281. 

In  Miller  v.  Sherry,  2  Wall.  237,  an  ordinary  creditor's 
bill  amended  so  as  to  describe  the  premises  alleged  to  have 
been  fraudulently  conveyed,  and  setting  forth  the  names  of 
the  grantor  and  grantee  in  the  conveyance,  was  held  suffi- 
cient to  reach  the  premises,  although  it  failed  because  of 
the  priority  of  another  party.  (Pp.  239,  250.)  Such  spe- 
cific relief  as  the  allegations  of  the  bill  and  the  proofs  war- 
rant will  be  granted  under  the  prayer  for  general  relief. 
McGhee  v.  Wright,  16  111.  555;  Isaacs  v.  Steel,  3  Scam.  97; 
Braner  v.  Manlove,  3  Scam.  339;  Yansant  v.  Allmon,  23  111. 
30;  Stanley  v.  Valentine,  79  111.  544;  Cushman  v.  Bonfield, 
139  IlL  219,  247;  Hubbard  v.  United  States  Mortgage  Co., 
14  IlL  App.  40;  Watts  v.  Waddle,  6  Peters,  391. 

Appellant  Lane  having,  by  his  bills,  first  pointed  out  the 
property  in  question,  and  sought  to  have  it  applied  to  the 
satisfaction  of  his  judgments,  is  entitled  to  priority  in  the 
distribution  of  the  proceeds  of  the  sale  of  the  property. 
The  decree  will  be  reversed,  in  so  far  as  it  purports  to  give 
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appellee,  the  Union  National  Bank,  priority  over  appellant 
Lane  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
property  described  in  the  decree,  and  the  cause  remanded, 
with  directions  to  give  to  appellant  Lane  priority  over  appel- 
lee, the  Union  National  Bank,  in  the  said  distribution;  in 
other  words,  to  reverse  the  order  of  distribution  as  between 
said  appellant  and  appellee;  and  the  decree,  in  all  other 
respects,  will  be  affirmed. 

Affirmed  in  part  and  reversed  in  part,  and  remanded 
with  directions. 


Jacob  Forsyth  v.  Henry  F.  T.  Telimeyer. 

1.  Evidence— ParoZ  Proof  Admissible  to  Show  Contents  of  Burnt 
i^ecord.— Where,  in  a  suit  to  revive  a  judgment,  it  is  shown  that  the 
records  in  which  such  judgment  was  entered  have  been  destroyed  by 
fire,  it  is  competent  to  prove  their  contents  by  parol  evidence. 

2.  Appeals  and  Errors— OmiMion  of  Ad  Damnum  Can  Not  he  Oom- 
plained  of  for  the  First  Time  on  Appeal. — ^Where  no  specific  objection  is 
made  in  the  trial  court  to  a  declaration  on  account  of  the  omission  of  an 
ad  damnum,  and  no  motion  in  arrest  of  judgment  is  made,  the  objection 
can  not  be  availed  of  on  appeal. 

8.  DAXAQES^Assessm^nt  of,  in  an  Action  of  Debt  to  Revive  a  Judg- 
Tnent—ln.  a  suit  to  revive  a  judgment  the  court  found  the  debt  to  be 
an  amount  equal  to  the  original  judgment  and  assessed  the  damages  at 
the  amount  of  the  judgment  and  intei'est.  Held,  that  this  was  improper, 
and  that  the  judgment  should  have  been  for  the  debt,  and  for  damages 
in  an  amount  equal  to  the  accrued  interest. 

4.  Costs— 7n  the  Appellate  Court,  Where  a  Remittitur  is  Ordered, — 
The  appellant  not  having  specifically  called  the  attention  of  the  trial 
court  to  the  excess  of  damages,  he  wiU  not  recover  costs  in  this  court. 

5.  Pleading — A  Charge  that  Representations  Were  False  and  Fraud- 
ulent is  a  Charge  that  They  Were  Known  to  be  Fa2se,^An  allegation 
that  representations  were  false  and  fraudulent  is  equivalent  to  an  alle- 
gation that  the  person  making  the  representations  knew  them  to  be 
false. 

6.  Same— -4.  Declaration  Held  to  be  in  Tort  for  Fraudulent  Repre- 
sentations.—The  court  quote  a  declaration  in  full  in  their  opinion,  and 
hold  that  it  is  not  a  declaration  in  assumpsit,  but  is  too  plahily  in  tort, 
for  false  and  fraudulent  representations,  to  require  argument. 
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7.  JvDQWSsrs  ^Whether  a  Judgment  is  Based  on  Fraud  Committed 
by  the  Defendant  is  Determined  by  the  Record.— Ixl  a  suit  on  a  judg- 
ment, the  question  whether  the  judgment  was  recovered 'on  account 
of  the  fraud  of  the  defendant  must  be  answered  from  a  consideration  of 
the  contents  of  the  record,  and  parol  eyidence  is  not  admissible. 

8.  Banebuftct— .FVatcd  is  Not  Merged  in  a  Judgment^  o>nd  a  Judg- 
ment Based  on  Fraud  is  Not  Released  by  a  Discharge  in  Bankruptcy, — 
Where  a  suit  is  brought  in  case  for  fraud,  and  the  declaration  is  framed 
accordingly,  the  judgment  is  conclusive  as  to  the  fraud,  and  the  fraud  is 
not  merged  in  the  judgment;  and  a  discharge  in  bankruptcy,  obtained 
after  the  rendition  of  the  judgment,  under  the  last  United  States  bank- 
ruptcy statute,  does  not  operate  to  discharge  the  defendant  therefrom. 

Debt,  to  revive  a  judgment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinbon,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1898.  Afiirmed  with  directions.  Opinion 
filed  April  18, 1888. 

Thos.  J.  Mebrifield  and  Bobebt  G.  Hall,  attorneys  for 
appellant. 

The  first  error  is  in  assessing  damages  not  claimed  by 
appellee.  There  is  no  claim  for  damages  in  the  amended 
declaration.  It  contains  no  ad  damnum  clause  whatever. 
The  assessing  of  damages  therefore  was  error.  Kelley  v. 
Third  National  Bank,  64  111.  541;  Stephens  v.  Sweeney,  2 
Gilm.  375;  Rives  v.  Kumler,  27  III.  291;  Linder  v.  Monroe's 
Ex'rs,  33  111.  38S;  Pierson  v.  Finney,  37  111.  29. 

The  most  conspicuous  thing  about  the  declaration  as 
proven  is  the  absence  of  a  sdenter^  or  an  averment  that  the 
defendant  had  knowledge  of  the  falsity  of  the  alleged  rep- 
resentations, and  that  they  were  made  for  the  purpose  of 
deceiving  and  defrauding  the  plaintiff.  This  is  fatal  to  the 
declaration,  as  a  declaration  for  fraud  and  deceit,  or  as  a 
declaration  in  tort.    Schwabacker  v.  Riddle,  99  III.  343. 

The  declaration,  according  to  the  evidence,  utterly  fails  to 
show  an  action  for  fraud  and  deceit.  The  clause,  "  hence 
he  brings  this  action  for  fraud  and  deceit  against  the  defend- 
ant," in  the  end  of  the  declaration,  is  merely  a  conclusion  of 
the  pleader  and  of  course  amounts  to  nothing.  Simms  v. 
Klein,  Breese,  371. 

The  action  of  assumpsit  is  an  action  on  the  case,  and  is 
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properly  entitled  an  action  of  trespass  on  the  case.  To 
determine  whether  the  cause  of  action  is  founded  on  a  tort, 
or  on  a  promise^  the  declaration  must  be  looked  to.  Carter 
V.  White,  32  HI.  609. 

If  the  declaration  as  proven  shows  any  cause  of  action  at 
all,  it  is  one  in  assumpsit  for  the  non-delivery  of  the  wood, 
and  not  for  fraud.    Powell  v.  Kinney,  6  Blackf.  (Ind.)  859. 

There  is  no  proof  that  the  alleged  judgment  was  entered 
on  the  book  of  records  prescribed  and  kept  for  the  recording 
of  judgments.  This  is  a  fatal  defect.  Case  v.  Plato,  54 
Iowa,  64. 

The  rendering  of  a  judgment  is  a  judicial  act  and  can 
alone  be  performed  by  a  judge,  and  yet  a  judgment  is  not 
a  judgment  until  it  is  recorded.  Kayser  v.  Hall,  85  111.  511; 
Edwards  v.  Evans,  61  111.  492;  American  Exchange  National 
Bank  v.  Moxley,  50  III.  App.  314. 

A  judgment  is  an  entirety,  and  the  entry  of  it  must 
either  be  perfect  in  itself,  or  be  capable  of  being  made  per- 
fect by  reference  to  other  parts  of  the  record,  or  the  papers 
on  file  in  the  record.    Haines  v.  People,  19  III.  App.  354. 

A  judgment  can  only  be  entered  as  to  a  finding  upon  all 
the  issues,  and  the  amount  of  the  judgment  should  not  be 
entered  in  figures,  but  should  in  all  cases  be  written  out  in 
letters.  Hackett  v.  Jones,  34  III.  App.  562;  Dukes  v.  Row- 
ley, 24  111.  214;  Linder  v.  Monroe's  Ex'rs,  33  III.  388. 

All  judgments  for  money  must  be  certain  and  find  the 
sum  for  which  they  are  rendered.  If  they  fail  to  do  so,  they 
will  be  fatally  defective.  Carpenter  v.  Sherfy,  71  111.  427; 
Pittsburgh,  Ft.  W.  &  C.  Ry.  Co.  v.  City  of  Chicago,  53  III.  80. 

It  can  not  be  inferred  that  the  judgment  has  been  regu- 
larly entered,  because  the  suit  was  legally  instituted,  or 
because  a  jury  found  a  verdict  in  the  case,  or  because  the 
clerk  may  make  this  recital :  "  Judgment  on  verdict  for 
$3,000.''  An  extract  or  an  abstract  is  not  admissible.  The 
copy  should  contain  the  whole  record.  Gest  v.  New  Orleans 
St.  L.  &  C.  "R.  R.  Co.,  30  Louisiana  Ann.  28;  Anderson  v. 
Nagle,  12  W.  Va.  98. 

The  entire  record,  including  process,  return  and  pleading, 
must  be  produced.    Vail  v.  Iglehart,  69  111.  332. 
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Parol  proof  of  the  contents  of  the  lost  instrument  must 
be  such  as  to  leave  no  doubt  of  its  material  provisions. 
Dapuie  v.  McCausland,  1  III.  A  pp.  395. 

The  fourth  specification  of  the  motion  for  a  new  trial  and 
the  sixth  proposition  of  law  refused  b\^  the  court  raise  the 
further  contention  by  the  appellant  that  parol  evidence  is 
not  admissible  to  prove  the  re  ord  of  the  judgment  sued  on, 
inasmuch  as  the  same  was  destroyed  by  fire,  and  has  not 
been  restored,  as  it  might  have  been  under  the  statutes  of 
this  State.  The  following  authorities  sustain  this  view 
either  directly  or  by  implication :  Russell  v.  Tillja,  90  111. 
327;  Black  on  Judgments,  Sec.  969;  Foulk  v.  Colburn,  48 
Mo.  230;  Walton  v.  McKesson,  64  N.  Car.  77;  Morrison  v. 
City  of  Chicago,  142  111.  660. 

Fraud  can  not  exist  without  an  intention  to  deceive. 
Miller  v.  Howell,  1  Scam.  499. 

False  representations,  to  constitute  fraud,  must  be  known 
to  be  false,  and  advanced  with  design  to  deceive.  MoCon- 
nell  V.  Wilcox,  1  Scam.  344;  Lockridge  v.  Foster,  4  Scam. 
569;  Mitchell  v.  Deeds,  49  111.  416;  Allen  v.  Hart,  72  111. 
104. 

They  must  be  material  with  respect  to  the  transaction, 
and  on  which  the  other  party  had  a  right  to  rely,  and  did 
rely,  and  was  deceived  and  induced  to  his  injury.  Allen  v. 
Hart,  72  111.  104;  Walker  v.  Carrington,  74  111.446;  Ruff 
V.  Jarrett,  94  111.  475. 

If  by  any  ordinary  degree  of  precaution  the  plaintiff 
could  have  ascertained  the  falsity  of  the  statement  or  rep- 
resentation made  to  him,  he  is  not  entitled  to  recover  for 
fraud  and  deceit.     Budlong  v.  Cunningham,  11  Brad.  28. 

If  a  demand  ex  delicto  has  been  reduced  to  a  judgment 
before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, its  character  is  changed  from  a  tort  to  a  debt  and 
it  is  released  by  the  discharge  in  bankruptcy.  Ellis  v.  Ham, 
28  Me.  385;  Crouch  v.  Gridley,  6  Hill,  250;  Kellogg  v. 
Schuyler,  2  Denio,  73. 

A  discharge  releases  the  bankrupt  from  all  judgments 
rendered  against  him  prior  to  the  commencement  of  the 
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proceedings  in  bankruptcy,  for  a  judgment  is  a  debt  of  rec- 
ord.    Blake  v.  Bigelow,  5  Ga.  437. 

A  judgment  in  the  action  of  tort  is  barred  by  a  discharge. 
Comstock  V.  Grout,  17  Vt.  512;  In  re  Edson  Comstock,  22 
Vt.  642. 

The  discharge  releases  the  bankrupt  from  a  judgment  for 
a  provable  debt  entered  after  the  commencement  of  the 
proceedings  in  bankruptcy  and  before  the  granting  of  a 
discharge.  Harringtqn  v.  McNaughton,  20  Vt.  293;  Dresser 
V.  Brooks,  3  Barb.  429;  McDonald  v.  Ingraham,  30  Miss. 
3S9;  Clark  v.  Rowling,  3  N.  Y.  216. 

The  judgment  in  a  court  of  law  obtained  in  an  action  of 
tort  is  a  debt  dischargeable  under  the  bankrupt  act.  Man- 
ning V.  Keyes,  9  R.  I.  224;  In  re  Wiggers,  2  Biss.  71;  In  re 
Samuel  Book,  3  McLean,  317. 

If  the  debt  is  probable,  the  action  is  barred,  although  it 
was  not  actually  proven.  Hardy  v.  Carter,  8  Hump.  153; 
Rogers  v.  Western  M.  &  F.  Ins.  Co.,  1  La.  Ann.  161. 

"  Fraud,"  in  the  act  of  Congress  defining  the  debts  from 
which  a  bankrupt  is  not  relieved,  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude,  or  intentional 
wrong,  as  does  embezzlement,  and  not  implied  fraud  or 
fraud  in  law,  which  may  exist  without  the  imputation  of 
bad  faith  or  immorality.  Ames  v.  Moir,  138  U.  S.  30fJ; 
Neal  V.  Clark,  95  U.  S.  704;  Wolf  v.  Stix,  99  U.  S.  1;  Hen- 
nequinv.  Clews,  111  U.  S.  676;  Strang  v.  Bradner,  114  U. 
S.  555;  Noble  v.  Hammond,  129  U.  S.  65;  Upshur  v.  Bris- 
coe, 138  U.  S.  365. 

The  evidence  offered  was  certainly  competent  and  mate- 
rial to  show  whether  there  was  any  element  of  fraud  in  the 
transaction  on  which  the  suit  was  brought  and  the  judg- 
ment founded.  It  has  never  been  doubted  that  parol  testi- 
mony was  admissible  to  show  for  what  a  judgment  was 
recovered,  not,  of  course,  to  contradict  or  vary  the  record, 
but  to  show  the  real  cause  of  action  involved  in  the  litiga- 
tion.    Harvey  v.  Drew,  82  111.  606. 

As  it  does  not  appear  from  the  face  of  the  record  of  the 
judgment  sued  on  that  the  precise  question  now  in  contro- 
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versy,  viz.,  positive  fraud,  involving  moral  turpitude  and 
intentional  wrong,  was  there  raised  and  determined,  the 
whole  subject-matter  of  the  action  is  open  to  an  inquiry  in 
which  parol  evidence  is  admissible.  Sawyer  v.  Nelson,  160 
111.  629;  Russell  v.  Place,  94  U.  S.  606;  Barger  v.  Hobbs,  67 
111.  592;  Shepard  v.  Butterfield,  41  111.  76. 

If  it  appears  prima  facie  that  a  question  has  been  adju- 
dicated, it  may  be  proved  by  parol  that  such  question  was 
not  in  fact  decided  in  the  former  suit.  Freeman  on  Judg- 
ments, 243,  Sec.  274. 

If  the  face  of  the  record  does  not  show  the  full  and  true 
state  of  the  controversy,  parol  evidence  is  admissible  to 
supply  what  is  not  shown.  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Schaffer,  124  111.  121;  Vanlandingham  v.  Ryan  17  111.  25; 
Barger  v.  Hobbs,  67  111.  592;  Shepard  v.  Butterfield,  41  111.  76. 

M.  W.  Robinson,  attorney  for  appellee. 

The  law  is  well  settled  that  when  it  is  proved  or  conceded 
that  the  record  of  the  judgment  sued  on  is  lost,  secondar}'^ 
parol  evidence  of  the  former  existence  and  contents  of  the 
judgment  record  will  be  admitted.  Forsyth  v.  Vehmeyer, 
55  111.  App.  223;  13  Am.  &  Eng.  Ency.  of  Law,  1156;  Free- 
man on  Judgments,  Sees.  407  and  432b;  Abbott's  Trial  Evi- 
dence, 538;  Ashley  v.  Johnson,  74  111.  392;  Mandeville  v. 
Reynolds,  68  N.  Y.  528;  Renner  v.  President  D.  &  Co.  Bank 
of  Columbia,  9  Wheaton,  581. 

The  statutory  inethod  of  restoring  such  records  does  not 
exclude  such  proofs.  Mobley  v.  Watts,  98  N.  C.  284;  Clif- 
ton V.  Fort,  98  N.  C.  173. 

This  suit  was  brought  in  the  same  court  where  the 
original  judgment  sued  on  was  rendered.  If  the  entire 
files  and  records  had  been  in  existence,  plaintiff  would  only 
liave  been  required  on  the  trial  to  offer  in  evidence  the 
record  of  entry  of  judgment  to  make  a  prima  facie  case 
under  the  pleadings.  Packard  v.  Hill,  7  Cow.  (N.  Y.)  434; 
Hill  V.  Packard,  5  Wend.  (N.  Y.)375;  Williams  v.  McGrade, 
13  Minn.  46.  The  court  would,  in  fact,  take  cognizance  of 
its  own  records  without  requiring  their  formal  production 
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in  the  court  room.  3  Blacks.  Com.  24,  83;  9  Bac.  Abr. 
.556;  Adams  v.  Betz,  1  Watts  (Pa,),  425;  Prescott  v.  Fisher, 
22  111.  390. 

If  defendant  relied  for  defense  on  any  other  matter  in 
the  record  he  should  plead  it,  and  produce  the  proof  of  that 
matter  by  the  record.  Or  if  the  defense  was  that  some- 
thing was  lacking  in  the  records,  as,  for  instance,  jurisdic- 
tion of  the  person  of  defendant,  he  could  produce  all  the 
remainder  of  the  record  for  the  purpose  of  establishing  his 
defense. 

The  law  of  evidence  governing  the  case  is  the  familiar 
rule  that  to  maintain  any  issue  on  a  trial  the  party  aiBnn- 
in;?  it  is  required  to  "pvodxiGe  pHma  jaoie  evidence  of  his 
allegation.  If  the  other  party  offers  no  opposing  proof  the 
prima  fame  evidence  is  conclusive.  The  further  familiar 
rule  operates  also  that  where  one  party  introduces  for  his 
purpose  a  part  of  any  document  the  other  party  may  intro- 
duce any  other  part  of  it,  or  all  the  remainder,  if  he  desires 
it.  Fowler  v.  Stonum,  6  Texas,  60;  State  v.  Hawkins,  81 
Ind.  486. 

"  Only  the  part  of  the  record  concerning  the  matter  in 
issue  need  be  produced  in  proof  of  such  matteir."  20  Am. 
ife  Eng.  Ency.  of  Law,  495. 

At  common  law  it  is  enough  in  an  action  on  a  domestic 
judgment  to  produce  or  prove  the  record  of  the  judgment 
alone,  without  producing  the  writ  or  other  proceedings, 
before  or  after  the  judgment.  If  the  defendant  can  derive 
advantage  from  proving  antecedent  or  subsequent  proceed- 
ings he  can  produce  the  record  of  those  matters.  Abbott's 
Trial  Evidence,  537,  n.  2,  and  cases  cited;  Rathbone  v.  Rath- 
bone,  10  Pick.  1;  Locke  v.  Winston,  iO  Ala.  849;  Haynes  v. 
Co  wen,  15  Kan.  637;  Lee's  Adm'x  v.  Lee,  21  Mo.  531. 

In  this  case  the  declaration  alleges  that  plaintiff  at  a 
cdrtain  time  recovered  against  the  defendant,  in  a  certain 
court,  judgment  for  a  certain  sum  of  money,  with  costs, 
which  still  remains  unsatisfied  as  a  judgment,  utpatetper 
recordam.  The  plaintiff  having  thus  pointed  out  to  the 
court  the  parties  to  the  suit,  and  date  and  amount  of  the 
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judgment,  as  matters  of  record,  the  court  is  presumed,  in  the 
theory  of  the  law,  to  examine  its  own  records  for  itself,  so 
as  to  ascertain  the  truth  of  the  averment,  without  the 
actual  production  of  the  evidence  by  the  plaintiff.  20  Am. 
&  £ng.  Ency.  of  Law,  594,  n.  2,  and  cases  cited. 

When  there  is  any  defect,  imperfection  or  omission  in  any 
pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined 
required  on  the  trial,  proof  of  the  facts  so  defectively  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  the 
jury  would  have  given  the  verdict,  such  defect,  imperfec- 
tion or  omission  is  cured  by  the  verdict.  Keegan  v.  Kin- 
nare,  123  lU.  292;  1  Chitty's  Pleadings  (7th  Ed.),  pp.  711, 
712. 

If  no  motion  is  made  in  arrest  of  judgment,  Sec.  6,  Chap.  7, 
K.  S.,  on  Amendments  and  Jeofails,  prevents  a  reversal  for 
an  V  mispleading,  insufficient  pleading,  etc.  Barnes  v.  Brook- 
man,  107  111.  317. 

In  this  connection  it  may  be  remarked  that  the  absence 
of  the  €ui  damnum  clause  in  the  amended  declaration  in  this 
case  can  not  be  urged  successfully  as  a  ground  for  reversal  on 
this  appeal.  In  Utter  v.  Jaffray,  15  111.  App.  236,  a  motion 
to  amend  by  increasing  the  ad  damnum^  where  the  judgment 
'was  for  a  larger  sum  than  laid  in  the  ad  damnum  clause  of 
the  declaration,  was  allowed  in  this  court.  And  appellee 
craves  the  benefit  of  such  appropriate  motion  in  this  court 
as  if  formally  made. 

An  amendment,  which  could  have  been  made  in  the  court 
below,  to  make  the  pleadings  correspond  with  the  proof, 
wilL»  in  the  Appellate  Court,  be  deemed  to  have  been  made. 
Hamilton  v.  Winterrowd,  43  Ind.  393. 

Where  damages  in  the  complaint  were  less  than  the  find- 
ing, held,  that  as  the  defect  was  amendable  at  any  time  below, 
it  would  be  treated  as  amended  on  appeal,  lumbers  v. 
Bowser,  29  Ind.  491;  Webb  v.  Thompson,  23  Ind.  428. 

The  remaining  contention  of  appellant  is  his  alleged  dis- 
charge in  bankruptey,  pleaded  in  bar  of  the  judgment  debt; 
to  which  appellee  replies  and  makes  proof  that  the  judgment 
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was  based  on  the  fraud  of  the  defendant,  and  the  debt  was 
for  that  reason  not  barred  by  discharge  in  bankruptcy. 

Discharge  in  banlcruptcy  as  a  defense  is  not  meritorious, 
but  stricti  juris.  The  bankruptcy  law  was  intended  as  a 
relief  for  honest  debtors  only.  As  a  condition  precedent  to 
the  discharge,  the  fullest  truthfulness,  honesty  and  good 
faith  was  required  of  the  applicant  in  disclosing  and  surren- 
dering all  his  assets,  and  in  scheduling  only  his  just  liabil- 
ities, so  that  all  his  property  might  be  fairly  applied  upon 
payment  of  all  his  honest  debts.  And  the  law  rigidly  pro- 
hibited him  from  obtaining  discharge  from  any  liability 
created  by  his  fraudulent  conduct  in  overreaching  his  fellow- 
man  by  deceit,  falsehood  or  sharp  practice. 

The  bankruptcy  law,  under  which  appellant  seeks  shelter, 
does  not  discharge  the  bankrupt  from  a  debt  contracted  by 
fraud.  U.  S.  Bankruptcy  Act,  Section  5116;  JBump  on  Bank- 
ruptcy, 741. 

While  it  is  true  that  judgments  are  among  the  class  of 
debts  provable  and  dischargeable  in  bankruptcy,  the  mere 
reducing  such  a  claim  to  judgment  does  not  convert  it  into 
a  dischargeable  debt.  The  record  may  be  looked  into,  and 
if  it  shows  a  material  and  traversable  allegation  of  fraud  as 
its  sole  foundation,  the  debt  may  be  said  to  be  founded  on 
fraud,  and  from  it  the  bankrupt's  discharge  will  not  release 
him. 

Although  the  original  ground  of  action  may  have  orig- 
inated in  a  contract  undertaking,  and  the  plaintiff  might 
have  elected  to  waive  the  tort  and  base  his  claim  on  the 
contract,  he  was  not  bound  to  do  so.  And  when,  as  in  this 
case,  the  debt  was  contracted  by  means  of  fraudulent  repre- 
sentations of  the  seller,  which  were  relied  on  by  the  pur- 
chaser and  induced  the  sale,  the  injured  party  may  sue  in 
tort  to  recover  his  damages  occasioned  by  the  fraud  and 
deceit  in  the  transaction,  and  thus  secure  a  more  effective 
process  for  the  enforcement  of  his  recovery;  and  to  such  a 
recovery  a  discharge  in  bankruptcy  will  not  be  a  bar.  Bump 
on  Bankruptcy,  742,  743,  753;  Eden  on  Bankruptcy,  110; 
Horner  v,  Spelman,  78  111.  206;  Warner  v.  Cronkhite,  6  Bis- 
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soil,  453;  Hughes  v.  Oliver,  8  Penn.  St.  426;  Field  v.  Berliz- 
heimer,  9  Brad.  464;  First  National  Bank  v.  Burkett,  101 
111.  391. 

The  question  in  this  case  as  to  the  form  of  action  and  the 
matters  which  were  in  controversy  and  determined  by  the 
judgment  in  the  original  case,  can  only  be  tried  by  the  rec- 
ord in  that  case;  and  it  must  be  decided  by  the  proof  of 
what  that  record  was.  Evidence  aliunde  can  not  be  consid- 
ered. The  settled  rule,  as  laid  down  in  Warner  v.  Cronk- 
hite,  6  Bissell,  453,  is  that  if  "  the  record  of  the  action  shows 
a  material  and  traversable  allegation  of  fraud  as  a  sole 
foundation  of  the  action,  the  debt  or  demand  may  fairly  be 
said  to  be  one  founded  in  fraud,  and  the  action  to  be  one 
founded  upon  a  debt  or  claim  from  which  the  bankrupt's 
discharge  will  not  release  him." 

See  also  20  Am.  and  Eng.  Ency.  of  Law,  499,  note  1,  and 
cases  cited. 

Mr.  Peesidino  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  rendered  in  an  actioh 
of  debt  on  a  judgment.  The  declaration  is  in  the  usual 
form  in  such  cases,  and  alleges  that  at  the  July  term,  1871, 
of  the  Superior  Court  of  Cook  County,  the  plaintiff  (appel- 
lee) recovered  judgment  against  the  defendant  (appellant) 
for  the  sum  of  $833.35  damages  and  costs,  the  costs  amount- 
ing to  $6.75;  that  the  record  of  said  judgment  was  destroyed 
by  fire  in  October,  1871,  and  was  not  in  existence  at  the 
time  of  the  commencement  of  the  suit.  The  appellant 
pleaded  a  discharge  in  bankruptcy  December,  1880,  to 
which  plea  the  plaintiff  replied  in  substance,  as  follows : 

"  That  the  action  in  which  the  judgment  sued  on  was  ren- 
dered was  brought  to  recover  damages  sustained  by  the 
plaintiff  by  fraud  of  defendant,  by  which  plaintiff  was 
induced  to  pay  to  defendant  about  $1,200  by  false  and 
fraudulent  representations  of  defendant  that  he  owned  and 
had  in  his  possession,  ready  for  delivery,  about  six  hundred 
cords  of  wood  in  Lake  county,  Indiana;  that  said  action  was 
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founded  solely  upon  fraud  of  the  defendant;  that  issue  was 
joined  in  said  action  upon  the  allegations  made  by  plaintiff 
in  his  declaration,  and  there  being  a  jury  trial  a  verdict  was 
returned  in  favor  of  plaintiff  and  against  the  defendant  for 
1333.35,  as  plaintiff's  damages,  by  reason  of  said  fraud  of 
defendant;  that  the  judgment  sued  on  was  rendered  upon 
said  verdict,  and  was  founded  solely  upon  said  fraud." 

To  this  replication  the  defendant  filed  a  rejoinder  sub- 
stantially traversing  all  its  material  allegations.  The  case 
was  tried  by  the  court,  by  agreement  of  the  parties  without 
a  jury.  The  appellee  called  as  a  witness  James  Frake,  an 
attorney,  who  testified  that  he  brought  the  suit  in  which  the 
judgment  sued  on  was  rendered,  and  drew  the  declaration, 
to  which  the  defendant  pleaded  not  guilty;  that  he  kept  a 
docket  which  he  still  had,  in  which  he  made  entries  of  all 
steps  taken  in  the  case;  that  the  suit  was  brought  July  16th, 
and  the  declaration,  of  which  he  had  not  preserved  a  cop\% 
was  filed  July  21, 1870;  that  the  verdict  was  rendered  May 
9,  1871,  and  that  the  judgment  was  rendered  July  29,  1871. 
The  witness  further  testified  that  there  was  a  formal  ver- 
dict of  guilty,  assessing  the  plaintiff's  damages  at  the  sum 
of  $833.35,  signed  by  the  foreman,  and  also  that  there  was 
the  usual  judgment  on  such  verdict,  giving  the  form,  and 
that  about  a  month  after  the  verdict  was  rendered  he  exam- 
ined the  record  and  found  the  judgment  recorded,  and  that 
all  the  records  in  the  case,  including  the  record  of  the  judg- 
ment, were  burned  by  the  Chicago  fire  of  October,  1871. 

Appellant's  counsel  contended,  on  the  trial,  that  it  was 
not  competent  to  prove  by  parol  the  contents  of  the  burned 
record;  that  it  was  incumbent  on  appellant  to  restore  the 
record  in  the  manner  prescribed  by  the  statute,  and  the 
admission  of  or^l  testimony  to  prove  the  record  is  assigned 
as  error,  but  as  they  have  not  urged  this  objection  in  argu- 
ment, we  might  consider  it  waived.  On  a  former  appeal  in 
this  case,  the  court  held,  that  such  proof  is  competent. 
Forsyth  v.  Vehmeyer,  55  111.  App.  228;  see  also  Black  on 
Judgments,  Sec.  969,  and  cases  cited;  Freeman  on  Judg- 
ments, Sec.  407;  1  Greenleaf  on  Evidence,  Sec.  609;  Man* 
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deville  v.  Keynolds,  68  N.  Y.  628;  Ashley  v.  Johnson,  74 
IlL  392. 

Numerous  other  authorities  might  be  cited  to  the  same 
effect.  The  rule  that  the  record  or  an  exemplified  or  sworn 
copy  thereof,  must  be  produced,  is  limited  to  cases  in  which 
it  is  within  the  power  of  the  party  relying  on  the  record  to 
produce  such  evidence.  1  Greenl.  on  Ev.,  Sec.  86;  2  Jones' 
Law  of  Evidence,  Sec.  641. 

In  Church  v.  Hubbard,  2  Cranch,  187,  Marshall,  C.  J., 
delivering  the  opinion,  says :  **  The  principle  that  the  best 
testimony  shall  be  required  which  the  nature  of  the  thing 
admits  of,  or  in  other  words,  that  no  testimony  shall  be 
received  which  presupposes  better  testimony  attainable  by 
the  party  who  offers  it,  applies  to  foreign  laws  as  it  does 
to  all  other  facts." 

The  statutory  method  of  restoring  records  does  not  pre- 
clude proof  by  parol.  Mobley  v.  Watts,  98  N.  0.  284; 
Clifton  V.  Fort,  98  N.  C.  173. 

In  Weatherhead's  Lessee  v.  Baskerville,  11  How.  360,  the 
court  say :  "  The  rule  in  respect  to  judicial  records  is,  that 
before  inferior  evidence  can  be  received  of  their  contents 
their  existence  and  loss  must  be  clearly  accounted  for.  It 
must  be  shown  that  there  was  such  a  record,  that  it  has 
beon  lost  or  destroj'^ed,  or  is  otherwise  incapable  of  being 
produced,  or  that  its  mutilation  from  time  or  accident  has 
made  it  illegible." 

It  is  objected  that  even  though  the  evidence  was  compe- 
tent, it  was  insufficient  to  prove  that  record  of  the  judg- 
ment. In  addition  to  the  testimony  of  the  witness  Frake, 
that  he  saw  and  examined  the  record  of  the  judgment,  R. 
R.  Stevens,  formerly  in  the  employ  of  Chase  Brothers  & 
Company,  abstract  makers,  being  called  as  a  witness,  pro- 
duced A  book  in  which  he  had  made  entries  of  all  proceed- 
ings in  the  suit  in  which  the  judgment  sued  on  was  ren- 
dered. He  testified  that  the  entries  were  taken  from  the 
original  files  and  records  and  were  correct.  These  entries 
showed  the  title  of  the  suit,  the  name  of  the  action  ("  tres- 
pass on  the  case"),  when  suit  was  commenced,  the  date  and 
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amount  ($833.35)  of  the  verdict,  the  motion  for  a  new  trial, 
the- overruling  of  the  motion  July  29, 1871,  and  juSgment 
on  the  verdict,  etc.  The  witness  further  testified  that  he 
obtained  the  entry  of  the  judgment  in  the  first  place  from 
the  clerk's  minute  book,  but  subsequently  compared  it 
with  the  record.  He  also  testified  that  the  originals  from 
which  his  entries  were  made  were  destroyed  by  the  great 
lire  of  October,  1871.  A  paper  was  admitted  in  evidence, 
by  agreement  of  counsel,  showing  the  entries  made  by  the 
witness,  which  will  be  better  understood  by  examination  of 
the  record  than  as  printed  in  the  abstract.  We  think  the 
evidence  sufficient  to  prove  the  former  existence  of  the 
record  of  the  judgment,  and  that  it  was  destroyed  by  fire 
in  October,  1871. 

Appellant  claims  that  by  his  discharge  in  bankruptcy, 
which  was  put  in  evidence,  he  was  discharged  from  the 
judgment  sued  on.  His  contentions  under  this  claim  are, 
iirst,  that  the  action  in  which  the  judgment  was  rendered 
was  assumpsit;  secondly,  if  it  was  an  action  in  tort  for 
fraud,  the  declaration  was  defective  in  not  alleging  knowl- 
edge on  his  part  of  the  falsity  of  the  representations  alleged 
to  have  been  made  by  him,  and,  thirdly,  that  even  though 
the  gist  of  the  action  was  fraud,  the  fraud  was  merged  in 
the  judgment,  and  his  discharge  in  bankruptcy  operated  to 
discharge  him  from  the  judgment. 

The  witness  Frake  testified,  as  before  stated,  that  the 
original  declaration  was  destroyed  by  the  October  fire;  that 
he  had  no  copy  of  it;  that  it  contained  only  one  count;  that 
he  used  Chitty  and  Puterbaugh  in  drawing  it;  that  he  knew 
the  substance  of  it,  and  that  before  the  former  trial  of  this 
case,  and  in  the  fall  of  1893,  he  drafted  what  was  a  sul- 
stantial  copy  of  it,  which  he  then  had  in  court.  The  wit- 
ness then  testified  that  the  declaration,  in  substance,  was 
as  follows : 

'*  Superior  Court  of  Cook  County,  to  the  July  term,  or  of 
the  August  term,  1870.  County  of  Cook  and  State  of  Illi- 
nois. Henry  F.  T.  Vehmeyer,  by  Buschnell  &  Frake,  his 
attorneys,  plaintiff,  complains  of  Jacob  Forsyth,  defend- 
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ant,  etc.,  in  a  plea  of  a  trespass  on  the  case.  For  that 
whereas,  heretofore,  to  wit,  on  the  10th  day  of  August, 
1868,  in  order  to  induce  plaintiff  tiO  advance  to  him  a  large 
amount  of  money,  to  wit,  the  sura  of  $1,500  (I  think  the 
declaration  would  say  $1,200),  falsely  and  fraudulently  re^v 
resented  unto  the  plaintiff  that  he  had  a  large  amount  of 
birch  cordwood,  to  wit,  two  hundred  cords,  cut  and  piled 
up  near  the  Pittsburg  &  Ft.  Wayne,  in  the  county  of  Lake 
and  State  of  Indiana,  ready  to  be  shipped  to  Chicago. 
That  said  wood  was  contracted,  or  rather,  perhaps,  one 
Eldridge  had  contracted  to  purchase  said  wood  at  $6  per 
cord  in  the  city  of  Chicago,  when  shipped,  and  that  if  Veh- 
meyer, the  plaintiff,  would  advance  to  liim  at  the  rate  of  $5 
per  cord  for  the  200  cords  of  wood,  he,  the  defendant,  would 
immediately  ship  said  cordwood  to  the  city  of  Chicago. 
That  the  plaintiff  Vehmeyer,  relying  upon  these  represen- 
tations as  being  true,  advanced  to  the  defendant  the  said 
sum  of — I  think  the  declaration  said  the  sum  of — $1,200 
or  $1,000;  that  the  defendant  shipped  onh''  the  sum  of 
forty  cords  of  wood  to  the  said  Eldridge,  from  which  he, 
said  Vehmeyer,  received  the  sum  of  $6  per  cord.  (I  don't 
know  whether  it  is  right  or  not.)  That  the  representations 
of  the  defendant  falsely — were  false  and  fraudulent;  that 
he  did  not  have  nor  ever  did  have,  in  the  countv  of  Lake 
and  State  of  Indiana,  200  cords  of  birch  cordwood  piled  up 
and  ready  for  shipment  to  the  city  of  Chicago  to  sell  said 
Eldridge,  but  only  had — neither  in  the  county  of  Lake  nor 
anywhere  else — the  sum  of  forty  cords  of  birch  cordwood, 
which  was  shipped  by  the  said  defendant  to  the  said 
Eldridge.  Wherefore  the  plaintiff  was  damaged  to  the 
extent  of  $1,500  (was  the  amount  that  was  alleged  in  the 
declaration)  and  hence  he  brings  this  action  of  fraud  and 
deceit  against  the  defendant." 

The  witness  was  not  allowed  to  read  from  the  paper 
which  he  had  prepared  before  the  former  trial,  and  which 
he  said  was  a  substantial  copy  of  the  original  declaration, 
and  was  frequently  interrupted  in  testifying  as  to  the 
declaration.    The  declaration  testified  to  is  too  plainly  in 
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tort,  for  false  and  fraud alent  representations,  to  require  argu- 
ment. The  allegation  that  the  representations  were  false 
and  fraudulent  implies  that  appellant  l^new  of  their  falsity. 
The  same  objection  was  made  in  Merwin  y.  Arbuckle,  81 
III.  601,  and  Nolte  v.  Reichclm,  96  111.  426,  with  reference 
to  instructions,  and  the  court,  in  the  latter  case,  say :  ^^  It 
is  next  contended  that  appellee's  instructions  2  and  3  are 
erroneous,  for  the  reason  that  they  do  not  inform  the 
jury  that  the  false  representation  must  have  been  know- 
ingly made.  The  instructions,  in  express  terms,  inform  the 
jury  that  the  representations,  to  be  actionable,  must  have 
been  fraudulently  made.  The  same  objection  was  urged  to 
an  instruction  in  Merwin  v.  Arbuckle,  81  111.  601,  and  it  is 
there  said :  ^  As  the  scienter  enters  into  and  is  necessary  to  a 
fraudulent  representation,  the  instruction  virtually  informed 
the  jury  that  the  representations  must  have  been  made 
knowing  them  to  be  false.  Then,  when  they  were  virtually 
informed  that  they  must  have  been  fraudulent,  they  were, 
in  substance,  told  that  they  must  have  been  not  only  false, 
but  plaintiff  in  error  knew  it.'  But  even  though  an  express 
allegation  of  the  scienter  were  necessary,  it^  omission  would 
be  cured  be  the  verdict."  Gerke  v.  Fancher,  158  111.  875; 
Dama  v.  Ealtwasser,  72  111.  App.  140;  citing  Illinois  Cent. 
£.  B.  Co.  V.  Simmons,  38  111.  242,  and  other  cases. 

The  bankrupt  act,  under  which  appellant's  discharge  was 
granted,  provided  as  follows : 

'^  No  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  by  pro- 
ceedings in  bankruptcy,  but  the  debt  may  be  proved,  and 
the  dividend  thereon  shall  be  a  payment  on  account  of  such 
debt."    Bump  on  Bankruptcy,  741. 

Whether  the  judgment  sued  on  was  for  fraud,  is  a  ques- 
tion to  be  determined  from  the  record.  Flanagan  v.  Pear- 
son, 14  Nat.  Bank.  Reg.  Rep.  37;  42  Tex.  1. 

We  think  it  clear  that  the  judgment  in  question  was 
recovered  for  the  fraud  of  appellee,  and  that  his  dischaige 
in  bankruptcy  did  not  discharge  him  therefrom.    Bump  on 
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Bankpaptcy  (10th  Ed.),  pp.  741,  748,  and  cases  cited;  Eden 
on  Bankruptcy,  110;  Horner  v.  Spelman,  78  111.  206;  Warner 
V.  Cronkhite,  6  Bissell,  453;  In  re  Devoe,  2  Nat.  B.  Reg. 
Rep.  27;  Hughes  v.  Oliver,  8  Penn.  St.  426. 

Appellant  urges  that  the  judgment  being  provable,  it  is 
discharged.  This  contention  is  untenable,  because  the  same 
section  of  the  statute  which  excepts  a  debt  created  by  fraud 
from  the  discharge,  provides  that  it  may  be  proved.  Even 
though  appellee  had  proved  his  judgment  in  bankruptcy, 
and  obtained  a  dividend  less  than  the  amount  thereof,  this 
would  not  operate  to  disdharge  appellant  from  the  unpaid 
balance.  Stokes  v.  Mason,  12  Kat.  Bank.  Reg.  Rep.  498; 
10  R.  I.  261. 

The  evidence'  is,  that  no  part  of  the  judgment  has  been 
paid.  Appellant's  counsel  object  to  the  exclusion  of  evi- 
dence tending  to  prove  that  there  was  no  fraud  in  the  trans- 
action in  respect  of  which  the  judgment  was  recovered. 
Such  evidence  is  incompetent,  and  it  was  properly  excluded. 
Forsyth  v.  Vehmeyer,  55  111.  App.  223,  and  Flanagan  v. 
Pearson,  supra. 

There  was  only  one  count  in  the  declaration,  and  it  was 
held  in  the  last  case  that  whether  the  judgment  was  reversed 
for  fraud  is  not  a  question  for  the  jury,  but  must  be  deter- 
mined from  the  record.  The  suit  having  been  in  case  for 
fraud,  and  the  declaration  having  been  framed  accordingly, 
the  judgment  is  conclusive  as  to  the  fraud,  and  the  fraud  is 
not,  as  contended  by  appellant's  counsel,  merged  in  the 
judgment.    Shuman  v.  Strauss,  52  N.  Y.  404. 

Appellant  assigns  as  error  the  sustaining  a  demurrer  to 
his  s^ditional  plea.  The  demurrer  assigned  specially  that 
the  plea  is  double,  which  it  is,  and  is  otherwise  defective. 
The  demurrer  was  properly  sustained. 

It  is  objected  that  the  amended  declaration  contains  no 
ad  damnum.  The  original  declaration  concludes  with  an 
ad  damnum^  and  we  are  inclined  to  the  opinion  that  the 
amended  declaration  may  be  regarded  as  an  additional  count, 
and  the  ad  damnum  in  the  original  as  applying  to  the  whole 
declaration.    Ko  specific  objection  was  made  to  the  amended 
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declaration  for  want  of  an  ad  damnum  in  the  trial  court, 
nor  was  any  motion  made  in  arrest  of  judgment,  and  the 
objection,  therefore,  can*  not  be  availed  of  here.  Barnes  v. 
Brookman,  107  111.  317;  Utter  v.  Jaflfray,  15  111.  App.  236. 

Lastly,  it  is  objected  that  the  damages  are  excessive. 
The  court  found  the  issues  for  the  plaintiff  and  found  the 
debt  to  be  $833.35,  and  assessed  the  plaintiff's  damages  at 
the  sum  of  $2,076.90.  The  evidence  was  that  the  interest 
due  at  the  date  of  the  judgment  was  $1,242.74,  and  the 
damaged  should  have  been  assessed  at  the  latter  amount 
only. 

The  court,  in  assessing  the  damages,  evidently  includeii 
the  amount  of  the  debt,  $833.35,  in  the  damages,  and  judg- 
ment was  entered  accordingly.  Deducting  from  $2,076.00 
the  amount  assessed  as  damages,  $833.35,  the  remainder  is 
$1,243.55.  Appellee  has  filed  a  remittitur  of  all  damages  in 
excess  of  $1,242.74,  the  amount  of  the  interest.  A  remit- 
titur of  $834.16  from  the  amount  of  the  damages,  $2,076.90, 
will  be  entered  here,  so  that  the  judgment  will  be  for 
$833.35  debt  and  $1,242.74  damages,  and  the  judgment  will 
l>e  affirmed  with  directions  to  the  trial  court  to  enter  a  like 
remittitur  in  that  court.  Appellant  not  having  specifically 
called  the  attention  of  the  trial  court  to  the  excess  of  dam- 
ages, he  will  not  recover  costs  in  this  court. 

Affirmed  with  directions. 


Marens  L.  Barrett  y.  Dennis  McCarthy. 

1.  Verdicts— On  Conflicting  Evidenee.—The  eTidence  in  tliis  case 
was  conflicting,  and  was  properly  submitted  to  the  jury,  and  this  court 
can  not  say  that  their  verdict  is  manifestly  against  the  weight  of  the 
evidence;  hence  it  must  stand. 

2.  ABSTRAcrr— 'Should  be  Complete  and  Beliable.—lt  is  the  duty  of 
parties  bringing  cases  to  this  court  for  review  to  prepare  and  file  com- 
plete abstracts  of  the  record  in  accordance  with  the  rules,  and  such 
abstracts  as  can  be  relied  upon. 

'"  Trespass  on  the  Cose,  for  personal  injuries.    Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  John  Babton  Payne,  Jud^, 
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presiding.    Heard  in  this  court  at  the  March  term,  1808.    Affirmed. 
Opinion  filed  April  18,  1898. 

John  A.  Post  and  Charles  B.  Stafford,  attorneys  for 
appellant. 

James  Smith,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  for  the  sum  of  three 
hundred  dollars  rendered  in  an  action  on  the  case  for 
alleged  negligence  of  appellant,  in  maintaining  a  defective 
elevator  and  appliances,  by  reason  of  which,  it  is  averred, 
appellee  was  injured. 

Appellant's  counsel  have  printed  at  large  in  the  abstract, 
and  referred,  in  their  printed  argument,  to  what  purports  to 
be  remarks  of  the  trial  court  made  in  the  presence  of  the 
jury,  at  the  close  of  the  plaintiff's  case.  This  might  have 
misled  the  court  had  not  counsel  for  appellee  called  atten- 
tion to  the  fact  that  the  matter  printed  and  referred  to,  as 
above  stated,  is  not  in  the  record.  It  is  well  known  to  the 
bar  that  the  urgency  of  business  in  the  court  is  such  that 
we  muat  rely  on  abstracts  of  the  record.  In  Qibler  v.  City 
of  Mattoon,  167  111.  18,  the  court  say :  "  It  is  the  duty  of 
parties  bringing  cases  here  for  review  to  prepare  and  file 
complete  abstracts  of  the  record,  in  accordance  with  the 
rules,  and  such  abstracts  as  we  can  safely  rely  upon.  It  is 
not  our  duty  to  perform  this  work  of  counsel,  which,  in 
detail,  as  to  them  is  inconsiderable,  but  when  imposed  upon 
US  is,  in  the  aggregate,  extremely  burdensome." 

The  evidence  is  conflicting  on  the  issues,  and  the  case  is 
suoh  that  its  submission  to  the  jury  was  proper,  and  we  can 
not  say  that  the  verdict  is  manifestly  against  the  evidence. 
Had  the  verdict  been  for  the  appellant  it  would  have  been 
equally  irreversible. 

Counsel  for  appellant,  in  their  argument,  make  no  objec- 
tion to  the  giving  or  refusal  of  instructions.  In  that  regard, 
however,  there  was  no  error. 

The  judgment  will  be  afSrmed. 
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Samuel  Nathan  r.  City  of  Chicago. 

1.  Verdicts— ^9  Jurors  ImpanJded  to  Try  a  Cduse  Should  Join  in 
the  Verdict. — Where  it  appears  that  three  of  the  jurors  sworn  and  im- 
paneled to  try  a  cause  did  not  join  in  the  verdict,  and  that  three  per- 
sons who  were  not  sworn  or  impaneled  as  jurors  joined  in  the  verdict, 
there  is,  in  law,  no  verdict,  and  a  judgpoient  rendered  in  pursoanoe  of 
such  supposed  verdict  can  not  stand. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1898.  Revexaed  and 
remanded.    Opinion  filed  April  18, 1898w 

MuNK  &  Maplbdoram,  attorneys  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Pbbsidino  Justice  Adams  deuyered  the  opinion  of 
THE  Court. 

This  was  an  action  on  the  case  by  plaintiff  in  error  here, 
against  defendant  here,  for  injuries  alleged  to  hare  been 
occasioned  by  a  defective  sidewalk,  in  regard  to  which 
defendant  in  error  is  charged  with  negligence. 

The  following  named  persons  were  sworn  and  impaneled 
to  try  the  cause :  W.  A.  Orantham,  P.  McGary,  N.  S.  Nil- 
son,  H.  P.  Donnelly,  0.  Nelson,  J.  W.  Woodruff,  J.  S. 
Kuffe,  L.  Holmquist,  T.  H.  Suerser,  A.  Isaac,  F.  Kirk,  T. 
McCarthy. 

A  verdict  was  rendered  in  writing  to  which  were  signed 
the  following  name£i :  Harry  Donnelly,  foreman,  P.  Meas- 
ure, F.  H.  Stoercer,  W.  A.  Grantham,  Charley  Johnson, 
John  M.  Woodruff,  F.  Kouba,  T.  McCarthy,  N.  C.  Nielsen, 
Albert  Isaac,  Louis  Holmquist,  Jas.  S.  Ruff. 

This  was  the  only  verdict  rendered  so  far  as  appears 
from  the  record. 

Three  names,  Charley  Johnson,  P.  Measure  and  F.  Kouba 
appear  as  signatures  to  the  verdict,  which  do  not  appear 
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among  the  names  of  jurors  impaneled  to  try  the  cause,  and 
some  of  the  other  names  signed  to  the  verdict  are  spelled 
differently  from  similar  names  of  jurors  impaneled.  The 
names  of  three  of  the  jurors  impaneled  to  try  the  cause,  F. 
McGary,  C.  Nelson  and  F.  Kirk  are  not  signed  to  the  ver- 
dict. It  thus  appears  that  three  of  the  jurors  sworn  and 
impaneled  to  try  the  cause  did  not  join  in  the  verdict,  and 
three  persons  who  were  not  sworn  or  impaneled  as  jurors 
joined  in  the  verdict.  Such  being  the  case,  there  was  not, 
in  law,  any  verdict,  but  a  mistrial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Illinois  Central  S.  B.  Co.  v.  Emma  A.  Treat. 

1.  Railroads — WJien  the  Relation  of  Carrier  and  Passenger  Com- 
menees. — A  person  purchased  a  ticket  of  a  railroad  company  with  the 
intenUon  of  becoming  a  passenger  on  one  of  its  trains,  and  passed 
through  a  turnstile  provided  by  the  company  for  that  purpose,  and  onto 
its  depot  platform.  Held,  that  the  relation  of  carrier  and  passenger 
existed  between  the  parties  when  the  purchaser  of  the  ticket  passed 
through  the  turnstile  onto  the  platform. 

2.  Samb — Duty  to  Pasaengers  on  its  Premtttes,  and  as  to  the  Control- 
lfngofCrowds,^-A  railroad  coa^iany  is  bound,  to  ju^e  reasonable  care  Jn 
providing  for  the  safety  and  protection  of  its  passengers  while  in  its  en- 
closures, and  while  being  conducted  to  its  trains,  with  due  regard  to  the 
number  and  character  of  those  on  its  premises  and  with  due  reference 
to  the  risks  to  which  they  are  exposed ;  and  this  duty  may  require  it  to 
provide  a  suitable  number  of  men  to  properly  control  a  crowd,  and  to 
protect  its  passengers  from  the  dangers  incident  thereto. 

3.  Evidence— P/iy«teia7i  3fay  be  Asked  as  to  the  Probable  Result  of 
an  Accident, — In  an  action  against  a  railroad  company  to  recover  for  an 
injury  to  the  plaintiff  occasioned  as  alleged,  by  his  falling  through  an 
opening  between  a  depot  platform  and  a  car,  the  plaintiff  asked  a  med- 
ical witness  whether  such  an  accident  as  was  alleged  to  have  occurred 
(describing  it)  would  be  likely  to  result  in  the  condition  testified  to  by 
him.    Held,  that  the  question  was  not  objectionable. 

4.  Same — Limiting  Number  of  Witneeses— Intention  as  to,  Declared 
hut  Not  Executed,  Not  IJrror.— After  a  number  of  witnesses  had  testified 
upon  a  particular  point,  the  court  stated  tliat  only  two  more  witnesses 
would  be  heard  on  such  point.    Tlurce  more  witnesses  were  offered 
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on  such  point  and  they  were  all  allowed  to  testify.  Hdd^  that  a  claim 
on  appeal  that  the  court  improperly  limited  the  number  of  witneeses  on 
Bucli  point  was  not  tenable. 

5.  Damaqes—SIO.OOO  Held  Not  Excessive  in  a  P^sonal  Ir^furp  Case.— 
In  a  personal  injury  suit  the  evidence  showed  that  the  plaintiff  (a  woman) 
was  healthy  and  capable  of  doing  all  ordhiaiy  household  work  before 
the  accident,  and  that  after  the  accident  her  eyes  were  affected,  her 
range  of  vision  contracted,  the  action  of  her  heart  irregular  and  im- 
paired, that  she  suffered  from  nervous  prostration,  and  that  her  condition 
was  permanent.  Held,  that  a  judgment  for  f  10,000  could  not  be  held  to 
be  excessive. 

6.  Pbactice — Instructions  to  Disregard  the  Counts  of  a  Declaration, 
—Instructions  directing  the  jury  to  disi*egard  several  counts  of  a  dec- 
laration, held  properly  refused. 

7.  Negligence— P26adtny8  and  Proofs  as  to.— In  a  personal  injury 
suit  against  a  railroad  company  one  of  the  counts  of  the  declaration 
charged  tliat  the  defendant  carelessly  constructed,  operated  and  main- 
tained a  platform  and  left  an  open  space  of  the  width  of  ten  inches 
between  a  passenger  train  and  such  platform^  and  that  tlie  plaintiff  fell 
through  said  open  space  and  was  injured.  The  defendant  requested  an 
instruction  that  if  the  evidence  showed  that  such  space  did  not  exceed 
three  or  four  inches  the  plaintiff  could  not  recover.  The  court  refused 
to  give  the  instruction,  but  gave  one  which  left  to  the  jury  the  question 
whether  the  platform  was  or  was  not  properly  constructed  and  the  train 
properly  operated.  Held,  that  the  action  of  the  trial  court  furnished  no 
sufficient  cause  of  complaint 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  tlie  October  term,  1898.  Affirmed.  Opinion 
filed  April  18,  1808. 

John  G,  Drennan,  attorney  for  appellant;  James  Fen- 
tress, of  counsel. 

It  is  error  for  the  trial  court  to  permit  doctors  to  testify 
hypothetically  as  experts  that  if  a  person  should  receiFC  a 
fall,  such  as  described  by  appellee,  the  injuries  complained 
of  would  likely  follow.  Cannon  v.  People,  141  111.  270;  Chi- 
cago City  Ry.  Co.  v.  Smith,  69  111.  App.  69;  City  of  Chicago 
V.  McGiven,'  78  111.  347. 

••  The  defendant  is  not  liable  for  personal  injuries  caused 
by  a  passenger  stepping  through  an  ordinary  space  between 
the  car  and  the  platform.     Fox  v.  Mayor,  70  Hun,  181. 

A  space  of  eleven  inches  between  the  platform  and  the 
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car  is  not  negligence,  and  as  a  matter  of  law  the  court 
should  so  instruct.  Lafflin  v.  Buffalo  &  S.  W.  E.  E.  Co.,  106 
N.  Y.  136. 

The  court  will  say,  as  a  matter  of  law,  that  a  space  of 
eight  iaches  between  the  platform  and  the  car  is  not  negli- 
gence, and  one  being  injured  by  reason  ot  stepping  through 
can  not  recover,  and  the  court  should  instruct  the  jury  in 
such  case  to  find  for  the  defendant.  Eyan  v.  Manhattan 
Rv.  Co.,  121  N.  Y.  126. 

The  defendant  is  only  required  to  exercise  reasonable  care 
at  its  depot  platforms  and  in  the  loading  of  passengers,  and 
is  not  liable  if  by  a  sudden  rush  of  persons  on  its  platform, 
some  intended  passenger  is  injured.  Eay  on  Negligence  of 
Imposed  Duties,  94-7;  Taylor  v.  Pennsylvania  Co.,  50  Fed. 
Rep.  755;  Kelly  v.  Manhattan  Ry.  Co.,"ll2  N.  Y.  443.* 

Material  descriptive  matter  must  be  proven  as  charged 
by  the  passenger.  Wabash  W.  Ry.  Co.  v.  Friedman,  146 
111.  583;  Wisconsin  C.  R.  R.  Co.  v.  "Wieczorek,  151  111.  579; 
Baltimore  &  O.  R.  R.  Co.  v.  Stanley,  158  111.  396. 

Negligence  is  a  breach  of  duty  which  one  owes  to  another. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Eininger,  114  111.  79. 

The  mere  averment  that  one  pjirty  owes  the  other  certain 
duties  or  that  certain  things  constitute  negligence,  does  not 
make  such  acts  negligence  or  a  breach  of  duty,  and  oven  if 
evidence  is  given  in  support  thereof,  unless  some  duty 
imposed  by  law  has  been  violated  which  the  defendant  owed 
to  the  plaintiff  the  question  should  not  be  submitted  to  the 
jury-     Ward  v.  Chicago  &  N.  W.  Ry.  Co.,  61  111.  App.  530. 

The  court  will  take  notice,  as  a  part  of  the  general 
knowledge  of  the  business  affairs  of  life,  of  the  manner  in 
which  railroad  business  is  conducted.  Smith  v.  Potter,  2 
A.  &  E.  R.  R.  Cases,  140;  Slater  v.  Jewett,  5  A.  &  E.  R.  R. 
Cases,  515. 

In  a  case  that  is  close  on  the  facts  or  where  the  sympathy 
of  the  jury  is  likely  to  be  on  one  side,  it  is  important  that 
the  instructions,  or  the  modifications  thereof,  should,  be 
technically  correct;  if  not,  it  is  the  duty  of  the  court  to  set 
aside  the  verdict  or,  on  appeal,  to  reverse.    Chicago  C.  Ry. 
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Co.  V.  Canevin,  72  111.  App.  81;  Village  of  Warren  v.  Wright, 
3  111.  App.  610;  Chicago  &  A.  R  R.  Co.  v.  Murray,  62  111. 
329;  Baldwin  v.  Killian,  63  111.  560;  Illinois  C.  R.  R.  Co.  v. 
Maffit,  67  111.  431;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Payne,  49 
111.  499;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Griffin,  68  III.  499. 

A  railroad  company  is  not  required  to  provide  a  guard 
for  each  passenger  or  bound  absolutely  to  protect  persons 
from  the  negligence  of  other  persons  on  its  platform,  but 
is  only  bound  to  use  reasonable  care  in  that  respect.  Taylor 
V.  Pennsylvania  Co.,  50  Fed.  Rep.  755. 

Unless  a  railroad  company  is  guilty  of  negligence  it  is 
not  liable  to  a  passenger  for  an  injury  received  even  when 
in  transit.    Chicago  C.  Ry.  Co.  v.  Dinsmore,  162  111.  658. 

A  railroad  company  ^^  can  not  be  expected  to  treat  its 
passengers  as  children,  or  to  put  them  under  restraint. 
Passengers  must  take  the  responsibility  of  informing  them- 
selves of  the  every-day  incidents  of  railway  traveling,  and 
the  company  could  not  do  business  on  any  other  basis.'' 
Mitchell  V.  Chicago  &  G.  T.  Ry.  Co.,  12  Am.  &  Eng.  R. 
R.  Cases,  163. 

AsHOBAFT  &  Gordon,  attorneys  for  appellee. 

It  was  the  duty  of  the  defendant  to  maintain  on  the  plat- 
form sufficient  employes  to  protect  the  appellee  from  injury 
by  the  pushing  and  crowding  of  other  passengers.  Taylor 
V.  Pennsylvania  Co.,  50  Fed.  755;  Chicago  &  A.  R.  R.  Co.  v. 
Dumpser,  60  111.  App.  93;  Chicago  &  A.  R.  R.  Co.  v.  Pills- 
bury,  123  111.  9;  Lucy  v.  Chicago  Gt.  Western  Ry.  Co.,  31 
L.  R.  A.  551;  Gay  nor  v.  Old  Colony  &  Newport  Ry.  Co., 
100  Mass.  208;  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147;  Warren 
V.  Fitchburg  R.  R.  Co.,  8  Allen,  227;  Wright  v.  Chicago,  B. 
&  Q.  R.  R.  Co.,  35  Pac.  Rep.  196;  Pittsburg,  Ft.  W.  &  C. 
Ry.  Co.  V.  Hinds,  53  Pa.  St.  512;  Flint  v.  Norwich  &  N.  Y. 
T.  Co.,  34  Conn.  554;  Britton  v.  Atlanta  &  C.  A.-L.  Ry.  Co., 
88  N.  C.  536;  King  v.  Ohio  &  M.  Ry.  Co.,  24  Fed.  Rep.  335; 
Hutchinson  on  Carriers,  Sec.  595,  596;  2  A.  &  Eng.  Ency.  of 
Law,  764,  765,  Note  1;  Evansville  &  I.  R.  R.  Co.  v.  Darting, 
33  N.  E.  Rep.  636;  Louisville  &  N.  R.  R.  Co.  v.  Kelly,  92 
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Ind.  371;  2  Wood's  Railway  Law,  1177;  Chicago,  B.  &  Q, 
R.  R.  Co.  V.  Mehlsack,  131  111.  61;  Goddard  v.  Grand  Trunk 
Ry.  Co.,  67  Me.  202. 

Mb.  Pbksidino  Justice  Adams  delivered  the  opinion  of 
the  couet. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
appellee  and  against  appellant  for  the  sum  of  $10,000,  in  an 
action  on  the  case  for  dama^^es  alleged  to  have  been  occa- 
sioned by  appellant's  negligence.  The  original  declaration 
contains  four  counts.  The  first  count  avers  that  appellant 
negligently  constructed  and  maintained  its  passenger  plat- 
form at  its  Van  Buren  street  depot  in  the  city  of  Chicago, 
in  such  manner  as  to  leave  a  space  of,  to  wit,  ten  inches, 
between  said  platform  and  its  passenger  train,  and  that 
appellee,  who  had  purchased  a  passenger  ticket  for  the  pur- 
pose of  riding  on  one  of  appellant's  trains  from  said  depot, 
while  approaching  appellant's  train  with  due  care,  etc.,  on 
said  platform,  fell  through  said  open  space  and  was  injured 
etc. 

The  second  count  is  substantially  the  same  as  the  first, 
except  that  it  avers  as  negligence  that  said  open  space  was 
left  unguarded  and  unprotected. 

The  third  count  is  substantially  as  follows: 

That  defendant  operated  a  railroad  as  stated  in  the  former 
counts;  that  on  the  day  aforesaid  and  six  months  prior 
thereto  the  defendant,  by  means  of  divers  and  numerous 
bills  and  poster  displayed  by  the  defendant  in  divers,  numer- 
ous and  public  places  in  the  city  of  Chicago  and  elsewhere, 
and  divers  numerous  advertisements  published  in  the  city 
of  Chicago  and  circulated  among  the  people  generally 
throughout  the  State  and  elsewhere,  had  been  soliciting 
unusually  large  numbers  of  persons  to  travel  upon  and  over 
the  defendant's  said  railroad  as  passengers.  Avers  that  on 
the  22d  day  of  October,  1893,  she  procured  from  the  defend- 
ant a  ticket  commonly  called  a  passenger  ticket,  and  the 
plaintiff  paid  the  defendant  for  the  same,  which  entitled 
plaintiff  to  safe  access  to  one  of  defendant's  said  passenger 
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trains,  and  carriage  thereon  as  a  passenger,  from  the  defend- 
ant's Yan  Baren  street  passenger  depot  to  the  defendant's 
GOth  street  passenger  depot;  that  the  defendant  was  in 
possession  of  and  using  a  platform  in  connection  with  and 
as  a  part  of  the  defendant's  said  Van  Buren  street  depot 
and  railroad  and  passenger  trains,  for  use  by  persons 
desiring  to  become  passengers  on  defendant's  said  passenger 
trains. 

Avers  that  on  said  day  after  having  purchased  said  ticket 
from  the  defendant,  she  proceeded  with  all  due  care  and 
diligence  upon  her  part  to  and  upon  said  passenger  platform 
for  the  purpose  of  becoming  a  passenger  for  carriage  thereon 
by  the  defendant  as  a  common  carrier.  "  That  by  reason  of 
the  defendant's  said  bills,  posters,  notices,  advertisements 
and  solicitations  aforesaid,  there  had  congregated  at  the 
defendant's  said  depot  and  passenger  platform  on  the  day 
last  aforesaid,  when  the  plaintiff  was  on  said  platform  for 
the  purpose  aforesaid,  an  unusually  and  extraordinarily 
large  number  of  persons,  to  wit,  10,000  persons,  for  the  pur- 
pose of  being  carried  as  passengers  by  the  defendant,"  on 
defendant's  trains  from  said  platform.  Avers  that  it  was 
the  duty  of  the  defendant  to  place  at  said  Van  Buren  street 
depot  a  sufficient  number  of  defendant's  officers,  agents, 
employes,  servants  and  police,  to  protect,  control  and  direct 
the  movements  of  said  large  number  of  persons  and  to  fur- 
nish plaintiff  an  opportunity  to  safely  gain  access  to  the  pas- 
senger trains  of  the  defendant;  but  the  defendant  did  not 
regard  its  duty  or  use  due  care  in  that  behalf,  but  on  the 
contrary  thereof  the  defendant  "carelessly  and  negligently 
failed  to  place  at  said  Yan  Buren  street  passenger  depot  and 
on  said  platform  a  sufficient  number  of  defendant's  officers, 
agents,  employes,  servants  and  police  or  other  persons  to 
properly  control  and  direct  the  movements  of  said  large 
number  of  persons,  and  to  furnish  plaintiff  an  opportunity 
of  safely  gaining  access  to  and  becoming  a  passenger  upon 
said  defendant's  said  passenger  trains;  and  when  the  plaint- 
iff, with  all  due  care  and  caution  on  her  part,  was  then  and 
there  about  to  pass  from  said  passenger  platform  to  said 
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passenger  train  to  be  carried  as  a  passenger  by  the  defend- 
ant as  aforesaid,  the  defendant  carelessly  and  negligently 
{)erniitted  said  large  nnmber  of  persons  to  suddenly  rush, 
surge,  crowd,  push  and  move  toward  the  defendant's  said 
])assenger  train  with  great  force  and  violence;  and  plaintiff 
avers  that  thereby  and  by  reason  thereof  the  plaintiff  was 
then  and  there  thrown,  pushed  and  crowded  with  great 
force  and  violence  to,  upon  and  against  said  passenger  plat- 
form and  said  passenger  train  there,' by  means  whereof"  her 
head,  neck,  back,  spine,  hips,  legs,  etc.,  were  then  and  there 
bruised,  broken,  mashed,  etc.,  and  thereby  by  reason  thereof 
the  plaintiff,  suffered,  etc.,  and  laid  out  a  large  sum  of  money, 
to  wit,  $1,000. 

The  fourth  count  contains  substantiallv  the  same  aver- 
ments  as  the  third,  and,  in  addition  thereto,  contains  aver- 
ments that  it  was  the  duty  of  appellant  to  so  construct, 
hxsate  and  maintain  the  platform,  and  so  move,  place  and 
operate  its  trains  with  reference  to  the  platform,  as  to  pro- 
tect appellee  and  furnish  her  with  a  safe  access  to  the  train, 
but  that  appellant  so  negligently  constructed  and  maintaitied 
the  platform  and  operated  its  train  as  to  leave  an  open  space 
of  the  width  of,  to  wit,  ten  inches,  unprotected  and  unguarded 
between  the  platform  and  trains;  that  appellee  did  not  know 
of  said  unguarded  space,  and  was  pushed  by  the  crowd  (as  in 
third  count  alleged)  with  great  force  and  violence  to  and 
upon  the  platform  and  against  the  train,  and  into  and 
through  said  open  space,  etc. 

After  verdict  and  before  judgment,  appellee,  by  leave  of 
court,  filed  the  following  amendments  to  her  declaration, 
appellant's  original  plea  to  stand  as  a  plea  to  the  declara- 
tion as  amended : 

"  Now  comes  Emma  A.  Treat,  the  plaintiff,  by  Ashcraf t, 
Gordon  &  Cox,  her  attorneys,  and  by  leave  of  court  first  had 
and  obtained  in  the  premises,  amends  her  declaration  herein 
and  each  count  thereof  as  follows : 

"Ist.  By  inserting  in  the  first  count  of  said  declara- 
tion immediately  after  the  words  '  From  the  defendant's 
ssiid  Van  Buren  street  passenger  depot  to,  to  wit,  the 
defendant's  60th.  street  passenger  depot,  in  said  city  of  Chi- 
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cago,  county  and  State  aforesaid,  for  a  certain  reward,  then 
and  there  paid  by,'  the  words,  '  Leonora  Starritt  for.' 

"  2d.  By  inserting  in  the  second  count  of  said  declara- 
tion immediately  after  the  words, '  And  the  plaintiff  at,  to 
wit,  the  defendant's  said  Van  Buren  street  passenger  depot, 
on  the  day  last  aforesaid,  purchased  from  the  defendant 
for  a  valuable  consideration  then  and  there  paid  by/  the 
words,  '  Leonora  Starritt  for.' 

"  3d.  By  inserting  in  the  third  count  of  said  declaration 
after  the  words,  •And  plaintiff  avers  that  on  said  23d  day 
of  October,  1893,  she  procured  from  the  defendant  a  ticket 
commonly  called  a  passenger  ticket,  for  a  reward  then  and 
there  paid  by,'  the  words,  *Leonora  Starritt  for.' 

"4rth.  By  inserting  in  the  fourth  count  of  said  declara- 
tion immediately  after  the  words,  ^  And  plaintiff  avers  that 
on  the  23d  day  of  October,  1893,  she  procured  from  the 
defendant  a  ticket,  commonly  called  a  passenger  ticket,  for 
a  valuable  consideration  then  and  there  paid  by,'  the  words, 
'  Leonora  Starritt  for.' " 

The  date  of  the  accident  was  October  23,  1893,  while  the 
World's  Fair  was  in  progress.  The  approach  to  the  Van 
Buren  street  station  and  the  surroundings  were  as  follows: 
Michigan  avenue  is  a  north  and  south  street,  and  appellant's 
right  of  way  and  tracks  are  east  of  and  parallel  with  Mich- 
igan avenue  and  between  the  avenue  and  Lake  Michigan. 
Access  to  appellant's  tracks  was  by  means  of  a  viaduct  com- 
mencing  at  the  east  line  of  Michigan  avenue,  which  rose 
gradually  to  a  height  of  from  twenty-two  to  twenty-five 
feet.  Persons  passed  along  a  passage-way,  on  the  viaduct 
to  the  east,  till  they  reached  a  stairway  about  twenty-four 
feet  in  width,  thence  down  the  stairway  to  a  level  with  the 
platform^  hereafter  mentioned.  Between  the  foot  of  the 
stairway  and  the  turnstile,  through  which  all  passengers 
passed  to  the  platform,  there  was  a  space  of  about  200  feet. 
In  this  space  there  were  four  ticket  offices,  where  those 
desiring  to  take  the  train  purchased  tickets,  and  then  passed 
through  the  turnstile  onto  the  platform.  The  platform  was 
eighteen  feet  wide  by  600  feet  long.  There  were  employes 
of  appellant  at  the  foot  of  the  viaduct  at  Michigan  avenue, 
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officers  at  the  bead  of  the  stairs  above  mentioned,  between 
the  foot  of  the  stairs  and  the  tnrnstile,^  and  at  the  turnstile, 
to  give  information  to  the  people  and  direct  their  move- 
ments. It  was  stipulated  that  for  several  months  prior  to 
May  1, 1893,  and  down  to  and  including  October  28,  1893, 
appellant  did  an  unusual  amount  of  advertising  in  all  the 
principal  newspapers  published  in  the  city  of  Chicago, 
among  which  was  the  Inter  Ocean,  Times-Herald,  Journal, 
Record,  Staats  Zeitung  and  News,  advertising  the  facilities 
of  appellant  to  haul  people  to  and  from  the  World's  Fair  at 
Jackson  Park;  that  said  newjspapers  were  circulated  gen- 
erally throughout  the  city  of  Chicago,  the  State  of  Illinois, 
the  northwest,  and  to  a  certain  extent  throughout  the  east; 
that  appellant  also  posted  up  in  all  its  depots  along  its  lines 
of  railway  large  posters  and  handbills  advertising  its  facili* 
ties,  as  af oresaidv  and  soliciting  the  patronage  of  people 
desiring  to  visit  the  World's  Fair,  and  that  appellant  had 
two  men  at  the  approach  to  the  viaduct,  which  led  to  its 
special  World*s  Fair  trains  at  Van  Buren  street,  crying  out 
and  giving  directions  to  such  people  as  were  there.  The 
appellant  made  very  extensive  preparations  and  arrange- 
ments for  carrying  people  to  and  from  the  World's  Fair, 
expending  therefor  over  two  millions  of  dollars;  it  had  800 
special  cars  constructed  for  that  purpose,  and  its  facilities 
were  such  that  it  could  start  a  train  of  eight  cars  from  the 
city  to  the  World's  Fair  each  minute  and  a  half.  The  par- 
ties stipulated  as  follows : 

**  For  the  purpose  of  this  trial  it  is  admitted  that  during 
the  month  of  May,  1893,  the  Illinois  Central  Eailroad  Com- 
pany carried  from  its  Van  Buren  street  station  to  the  World's 

Fair  ground  stations 381,336  passengers. 

In  June,  1893 608,220  « 

July,  1898 594,744  *< 

August,  1893 647,882  " 

September,  1893 812,886  " 

October,  1893 1,256,389  " 

Total 4,301,457  « 

"  All  on  the  World's  Fair  special  trains. 
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"  That  they  carried  on  the  World's  Fair  trains  from  Van 
Baren  street  to  the  World's  Fair  stations  on  October  2:3, 
1 893,  the  day  of  the  accident,  42,985  passengers," 

We  will  first  consider  the  evidence  in  relation  to  the  first 
and  second  counts  of  the  declaration. 

Emma  N.  Treat,  appellee,  testified  that  she  went  to  appel- 
lant's Van  Baren  street  station  on  Monday,  October  23, 
1893,  in  company  with  her  sisters,  Mrs.  Leonora  Starritt, 
and  Mrs.  Elizabeth  Bailey;  that  Leonora  Starritt  purchased 
three  tickets  at  the  ticket  office  between  the  foot  of  the 
stairway  heretofore  described  and  the  turnstile,  and  gave 
appellee  one,  when,  aft^r  dropping  their  tickets  into  the 
slot,  they  passed  through  the  turnstile  onto  the  plat- 
form; that  there  was  a  train  standing  at  the  platform,  but 
seeing  that  there  was  a  large  crowd  there  rushing  toward 
the  train,  they  did  not  attempt  to  board  that  train,  as  it 
was  fast  filling  up,  but  waited,  perhaps  not  as  long  as  three 
minutes,  for  the  next  train;  that  when  the  next  train  pulled 
in  they  started  for  about  the  middle  car  of  the  train, 
appellee's  sisters  being  ahead  of  her;  that  as  they  sUirted, 
the  crowd  behind  appellee  surged  against  her  and  crowded 
her  up  against  the  car,  and  the  next  she  knew,  she  was 
down  as  far  as  her  arms  between  the  platform  and  the  car. 
The  witness  then  goes  on  to  describe  the  injuries  which  sh© 
received,  which  evidence  will  be  referred  to  hereafter. 
Appellee's  sisters,  Mrs.  Starritt  and  Mrs.  Bailey,  who  were 
ahead  of  appellee  as  they  approached  the  train,  and  who 
boarded  a  car  immediately  before  the  accident,  both  testifie<l 
that  after  boarding  the  car  they  looked  around  for  appellee 
and  saw  that  she  had  fallen  between  the  car  and  the  plat- 
form, her  head  and  shoulders  being  just  above  the  platform,. 

Edward  Callahan,  a  former  employe  of  appellant,  testi- 
fied that  October  23,  1893,  he  was  in  appellant's  employ; 
that  his  place  of  duty  was  on  the  platform  in  question; 
that  he  saw  the  accident;  that  appellee  got  one  foot  in  the 
space  between  the  platform  and  car  and  fell  over,  but  that 
her  leg  did  not  go  down  in  the  space  mentioned  further 
than  the  ankle;  that  she  did  not  fall  in  the  space  up  to  her 
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waist  The  platform  was  on  a  level  with  the  floor  of  the 
car,  and  was  four  feet  one  and  three>quarter  inches  above 
the  top  of  the  rail. 

Thirteen  witnesses  testified  to  the  distance  between  the 
body  of  a  car  standing  in  front  of  the  platform  and  the 
edge  of  the  platform,  some  of  them  testifying  from  actual 
measurement,  and  none  of  them  stated  the  distance  to  be 
in  excess  of  five  inches.  The  cars  were  open  ones,  and  the 
entrances  were  at  the  side  of  the  cars  between  the  sep.ts^ 
and  there  was  a  contrivance  attached  to  each  car,  by  means 
of  which  a  bar  could  be  thrown  across  each  space  where 
entrance  was  made,  when  the  car  was  loaded,  and  removed 
when  it  was  desired  to  unload.  These  bars  were  all  placed 
across  the  entrance  of  each  car  or  removed  at  the  same 
time,  part  of  the  contrivance  to  do  which  was  an  iron  rod 
ranning  along  the  side  and  about  two  and  a  half  inches 
from  the  bod v' of  the  car  and  from  one  to  two  inches  below 
the  surface  of  the  platform.  The  rod  was  one  inch  wide 
by  one-quarter  inch  thick,  its  edge  being  upward.  If  the 
space  between  the  body  of  the  car  and  the  edge  of  the 
platform  was  only  five  inches,  and  the  iron  rod  intervened, 
as  stated,  there  would  be  only  about  two  and  a  half  inches 
between  the  rod  and  the  platform.  The  evidence  is  that 
the  cars  used  for  the  transportation  of  people  to  the  World's 
Fair  were  all  of  the  same  dimensions,  and  that  the  track 
where  the  cars  stood  when  the  accident  occurred,  was  the 
track  where  they  stood  when  the  several  witnesses  esti- 
mated the  distance  between  the  cars  and  the  platform.  We 
think  the  evidence  that  the  space  between  the  body  of  the 
cars  and  the  platform  did  not  exceed  five  inches,  and  that 
the  space  between  the  iron  rod  and  the  platform  did  not 
exceed  two  and  a  half  inches,  greatly  preponderates. 
Three  witnesses,  however,  having  testified  that  appellee  fell 
up  to  her  arms  into  the  space,  the  question  as  to  whether 
she  so  fell  was  one  for  the  jury  ta  determine. 

The  next  question  is  whether  the  evidence  is  sufRcient  to 
sostain  a  recovery  on  the  third  count,  which  charges  insuf- 
ficient protection  to  appellee  while  on  the  plat^in  and 

Tot.  LXXT  » 
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approachiDg  the  waiting  train.  One  hundred  and  forty- 
eight  car  trains  left  the  Van  fiuren  street  depot  for  the 
World's  Fair,  October  23,  1893,  between  7  o'clock  a.  m.  and 
10:30  o'clock  p.  m.,  carrying  42,999  people.  Between  8:20 
o'clock  A.  H.  and  12  o'clock  noon,  sixty-four  trains  left,  a 
train  leaving  every  four  minutes  on  an  average.  Each  train 
of  eight  oars  oould  seat  640  people. 

With  regard  to  the  number  of  people  on  the  platform  at 
and  about  the  time  of  the  accident,  the  witnessess  testified 
as  follows: 

Appellee — 400  or  500;  more  than  a  trainload.  Mrs.  Star- 
ritt — 300,  may  be  400.  Mrs.  Bailey — A  large  crowd. 
Mrs.  Starritt  says  she  was  so  crowded  that  she  had  to  pro- 
tect herself  by  putting  up  her  hands  against  the  jambs  of  the 
door,  and  Mrs.  Bailey,  that  the  crowd  crushed  her  light  into 
the  doorway. 

Willard  E.Robertson:  Have  seen  the  platform  two- 
thirds  covered  with  people,  pushing  and  endeavoring  to  get 
in.  T.  O.  Johnson  testified  to  substantially  the  same. 
John  K.  Robertson  says  the  crowd  was  worse  than  the 
average  crowd,  because  they  were  anxious  to  get  to  the  fair. 
/Vlioe  Carson  and  Alice  M.  Town  testified  to  the  same  effect. 
Gallery,  one  of  appellant's  special  oflScers  at  the  time  of 
the  fair,  called  as  a  witness  by  appellant^  was  examined  and 
answered  as  follows: 

Q.  "Well,  how  big  a  crowd  usually  congregated  there 
before  you  oould  get  them  awayi''  A.  "Oh^  quite  a 
crowd.'* 

Q.  ^ About  how  many!"  A.  "Sometimes,  I  should 
think,  over  a  thousand  people." 

Q,    "Sir I"    A.    "From  500  to  1,000,  sometimes." 

Dennehan,  a  police  officer  stationed  at  the  depot,  called 
by  appellant,  testified  as  follows :      ^ 

Q.  "  What  has  l)een  the  extent  of  your  experience  in 
controlling  crowds  of  people  congregating  together  at  plat- 
forms and  places  of  amusement } "  A.  "  Well,  sir,  I  have 
got  a  good  deal  of  experience;  I  have  had  experienoe  down 
tihere  that  I  would  not  want  to  have  again.'* 
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Cleveland,  witness  for  appellant,  testified  that  he  had 
seen  from  300  to  400  people  on  the  platform  at  one  time. 
The  evidence  as  to  the  number  of  officers  or  guards  on  the 
platform  is,  in  substance,  as  follows : 

Appellee :  Saw  only  one  man,  who  was  standing  near 
turnstile  and  urging  the  crowd  forward*  Mrs.  Starritt: 
Saw  no  policeman  or  any  one  in  uniform;  saw  a  man  say- 
ing '<  pass  south; "  saw  no  one  but  this  man  directing  the 
crowd.  Mrs.  Bailey :  Heard  no  one  say  anything  to  the 
crowd;  saw  no  one  in  uniform.  John  R.  Robertson: 
Usually  went  to  the  fair  between  nine  and  ten  o'clock  a.  h. 
Don't  remember  seeing  any  one  on  platform  in  uniform,  or 
any  one  outside  the  crowd  except  the  man  who  threw  back 
the  lever.  Higgins,  one  of  appellant's  superintendents, 
testified  that  in  the  neighborhood  of  two  dozen  officers  were 
kept  on  duty  at  the  Yan  Buren  street  station  to  control  the 
crowd,  but  this  witness  evidently  testified  from  his  general 
knowledge  as  superintendent*  He  said  that  O'Keefe,  here- 
inafter mentioned,  employed  and  had  charge  of  the  police 
officers.  The  following  named  persons  testified  to  the 
number  of  officers  on  the  platform,  as  follows :  Theobald, 
Gallery  and  Callahan,  eight;  Keane  and  Hartford,  six; 
Cleveland,  five  or  six  at  a  time;  Dennehan,  seven  or  eight; 
CKeefe,  twelve.  It  would  appear  from  O'Keef e's  testimony, 
that  five  of  these  twelve  were  at  the  turnstiles  through 
which  access  was  gained  to  the  platform.  Harding,  six  to 
fifteen.  It  was  clearly  a  question  to  be  determined  by  the 
jury  from  all  the  evidence,  whether  appellant  furnished  a 
suitable  number  of  policemen  or  guards  to  keep  the  crowd 
under  reasonable  control,  direct  its  movements  toward  the 
train,  and  protect  passengers  from  injury  by  reason  of  the 
violent  or  unruly  conduct  of  the  crowd. 

Appellee  having  procured  a  ticket  and  placed  herself 
within  the  care  of  appellant,  with  the  bonafide  intention  of 
becoming  a  passenger  on  one  of  its  trains,  the  relation  of 
carrier  and  passenger  existed  between  the  parties  when 
appellee  passed  through  the  turnstile  onto  the  platform. 
Warren  v.  Fitohburg  R.  R.  Co.,  8  Allen,  227j  Allender  v. 
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Chicago,  R.  I.  ;&  P.  R.  R.  Co.,  37  la.  264,  270;  Webster  v. 
Fitchburg  R.  I(.  Co.,  161  Mass.  298;  Spannagle  v.  Chicago 
&  A.  R..  R.  Co.,  31,  111.  App.  460;  Hutchinson  on  Carriers 
(2d  Ed.),  Sec.  657;  Elliott  on  Railroads,  Vol.  4,  Sec.  1579,  and 
cases  cited  in  note  2,  top  page  2460. 

In  Taylpr  v.  Peansylwtnia  Co.,  60  Fed.  Rep.  765,  the  court, 
in  stating  th^  facts  of  the  case,  on  motion  for  a  new  trial, 
says :  '^  The  depot  was  under  the  control  of  the  defendant 
pompany,  and  the  plaintiff  when  injured  was  a  passenger  go- 
ing to  the  train  which  was  operated  by  the  defendant,  and 
destined  for  Niles,  Ohio,  where  she  resided.  She  had  pur- 
chased an  excursion  ticket  on  that  day,  good  for  one  trip 
from  Niles  to  Pittsburgh  and  return,  and  with  a  large 
number  of  people  had  visited  the  latter  city  on  the  occasion 
of  the  Allegheny  bi-centennial  celebration.  The  defendant 
company  and  other  railroads  entering  in  Pittsburgh  had 
extensively  advertised  this  celebration,  and  each  of  them 
had  industriously  solicited  people  to  attend.  It  continued 
for  three  days,  and  the  testimony  shows  that  during  each 
of  these  days  a  greater  number  of  passengers  had  been 
received  and  discharged  from  the  Union  depot  than  ever 
l^efore.  The  plaintiff  was  one  of  the  unprecedented  crowd.'* 
•The  plaintiff,  while  approaching  the  gateway  leading  to  the 
};rain,  was  forced  and  jammed  by  the  crowd  against  an  iron 
railing  and  severely  injured.  The  court,  in  its  instructions 
to  the  jury,  after  stating  that  the  defendant  railroad  was 
bound  to  use  reasonable  care  for  the  protection  of  its  pas- 
sengers, said :  ^^  This  reasonable  and  ordinary  care  depends 
largely  upon  the  circumstances  of  each  particular  case,  and 
is  such  care  as  a  person  of  reasonable  and  ordinary  prudence 
and  skill  would  usually  exercise  under  the  same  or  similar 
circumstances.  Kow  apply  this  rule  to  this  case.  The 
defendant  was  bound  to  use  such  reasonable  care  as  above 
indicated,  in  providing  for  the  safety  and  protection  of  its 
passengers  while  in  its  enclosures  and  while  being  conducted 
to  its  trains,  with  due  regard  to  the  numbers  and  character 
pf  those  on  its  premises,  and  with  due  reference  to  the  risks 
q^d  dangers  to  which  they  were  exposed.    It  was  bound  to 
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provide  a  suitable  number  from  its  own  officers  and  employes, 
or  from  the  city  police  furnished,  to  assist  it  in  properly 
controlling  said  crowd,  and  protecting  men,  women  and 
children  in  it  from  violence  because  of  the  unruly  character 
of  any  members  thereof.  But  it  was  not  bound  to  do  this 
to  the  extent  of  furnishing  a  guard  of  policemen  for  every 
passenger,  or  for  every  small  group  of  passengers,  to  pro- 
tect them  from  physical  injury  because  of  the  violence  of 
some  of  their  own  number.  It  was  only  bound  to  furnish 
such  suitable  number  of  officers  and  guards  as  would  insure 
order,  and  preserve  the  peace,  and  keep  the  crowd  in  proper 
control  so  as  to  direct  their  movements  toward  the  train. 
Whether  such  suitable  number  of  officers  and  guards  were 
furnished  in  this  case,  is  for  you,  gentlemen  of  the  jury,  to 
determine  from  the  circumstances  as  they  existed  at  and 
about  the  time  of  the  accident,"  etc.  The  court,  on  motion 
for  a  new  trial,  held  that  the  instructions  given  to  the  jury 
were  correct,  and  we  do  not  understand  that  counsel  for 
appellant  seriously  contend  otherwise.  The  court,  in  its 
opinion,  says :  "  They  "  (the  people)  "  were  there,  however, 
by  defendant's  solicitation.  It  had  all  the  means  within  its 
power  necessary  to  keep  it  advised  of  the  rapid  increase  in 
the  numbers  of  passengers  coming  on  every  train  and  from 
every  direction.  Its  capacities  and  facilities  for  hauling 
crowds  were  well  known,  and  had  been  theretofore  repeat- 
edly tested.  The  people  who  started  on  their  journey  from 
every  town  and  city  within  reach  of  Pittsburgh,  could  not 
measure  the  volume  of  the  crowd  they  were  to  meet  when 
they  reached  that  city,  and  could  not,  therefore,  intelli- 
gently calculate  the  risks  they  were  to  assume  when  they 
became  a  part  thereof,  at  the  depot  to  which  they  were  all 
.transported.  The  defendant's  passengers  were,  therefore, 
not  chargeable  with  knowledge  of  the' dangers  incurred  by 
accepting  its  invitation  and  its  inducements  to  visit  Pitts- 
burgh on  this  occasion.  They  had  the  right  to  suppose  that 
the  precautions  to  be  taken  for  their  safety  and  protection 
would  be  commensurate  with  the  increased  dangers  con- 
fronting them.    Of  these  increased  danger^  the  defendant 
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had  the  first  and  most  trustworthy  warning."  "We  have 
quoted  thus  largely  from  the  opinion  of  the  case  cited, 
because  of  the  similarity  of  the  facts  in  that  and  the  present 
case. 

In  Chicago  &  A.  R.  E.  Co.  v.  Pillsbury,  123  111.  22,  the 
court  say :  "  No  doubt  in  many  cases,  if  the  carrier  observes 
ordinary  care  and  diligence  to  discover  and  prevent  injury 
to  passengers,  such  as  any  prudent  person  would  use  for 
his  own  personal  safety,  it  will  bo  exonerated  from  liability. 
In  other  cases  and  under  other  circumstances,  it  will,  no 
doubt,  be  the  duty  of  the  carrier  to  exercise  the  utmost  care, 
skill  and  diligence  to  protect  the  passengers  from  danger 
and  injury,  so  far  as  the  same,  by  the  exercise  of  such  care, 
skill  and  diligence,  could  have  been  reasonably  and  prac- 
tically foreseen  and  anticipated,  in  time  to  prevent  injury." 
See  also  Chicago  &  A.  R.  R.  Co.  v.  Dumpser,  60  111.  App. 
93;  Gaynor  v.  Old  Colony  &  K  Ry.  Co.,  100  Mass.  208; 
Elliott  on  Railroads,  Vol.  4,  Sec.  1591. 

Counsel  for  appellee  propounded  to  Dr.  Treat,  a  phy- 
sician and  surgeon  who  had  examined  appellee  and  had 
described  her  condition,  the  following  question : 

Q.  "  Doctor,  I  will  ask  you  to  state  to  the  jury,  as  a  phy- 
sician, whether  or  not,  if  a  person  should  be  pushed,  crowded 
against  a  car  in  such  a  way  as  to  permit  them  to  fall  betweea 
the  car  and  the  platform,  striking  with  the  fleshy  part  of 
the  hip  upon  the  edge  of  the  platform,  you  would  expect,  as 
a  physician,  to  find  the  symptoms  and  results  and  effects 
that  you  have  found  in  Mrs.  Treat  since  the  injury?'* 
A.  "  It  would  be  very  likely  to  follow  as  a  natural  con- 
sequence of  such  causes." 

Similar  questions  were  asked  Drs.  Church  and  Brown. 
To  these  questions  counsel  for  appellant  objected  on  the 
expressed  ground  that  whether  such  a  fall  as  is  described  in 
the  question  would  be  likely  to  result  in  the  condition 
described  by  the  physicians,  was  not  a  question  for  an  expert; 
that  the  direct  evidence  as  to  the  manner  of  the  fall  could 
not  be  reinforced  or  corroborated  in  that  wav.  Similar 
questions  were  propounded  to  the  medical  witnesses  in  City 
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of  Decatur  v.  Fisher,  63  III.  241,  and  Louisville,  N.  A.  &  C. 
Ey.  Co.  V.  Shires,  108  111.  627,  and  exceptions  thereto  were 
overruled. 

Appellant's  counsel  also  object  that  the  court  erred  in 
limiting  the  number  of  appellant's  witnesses.  When  Edward 
Callahan  was  called  as  a  witness  by  appellant,  he  was  asked 
to  state  the  number  of  special  otficers  which  appellant  had 
ou  the  platform  from  October  1st  to  October  23d,  when  the 
court  intimated  that  there  had  been  a  large  number  of  wit- 
nesses examined  in  reference  to  the  subject-matter  of  the 
question,  and  that  there  should  be  a  limit,  to  which  counsel 
for  appellant  responded :  ^'  I  will  state  that  I  have  only 
got  now,  this  gentleman,  Mr.  O'Keefe,  Mr.  Harding  and 
three  more,  and  they  are  my  principal  witnesses  on  that 
question.    But  this  is  the  man  who  saw  this  accident." 

Then  the  court  said  that  Callahan  might  be  examined, 
and,  on  counsel  stating  that  O'Keefe  was  the  chief  special 
agent,  and  kept  time  and  names,  that  O'Keefe  might  also 
be  examined.  Appellant's  counsel  then  asked :  '^  Does  your 
honor  mean  I  shall  not  put  any  more  on  ? "  The  court : 
^^  I  mean  in  regard  to  policemen.  I  propose  to  limit  you  as 
to  such  witnesses.  There  must  be  a  limit,  because,  other- 
wise, you  might  go  on  for  the  rest  of  the  month,  and  per- 
haps until  June."  Counsel  for  appellant  then  proceeded 
with  the  examination  of  Callahan  as  to  the  number  of 
policemen  on  the  platform;  examined  O'Keefe  on  the  same 
subject,  and  afterward  called  Harding,  who  was  a  special 
officer  on  the  platform  October  23, 1893,  and  examined  him, 
and  he  testified  as  to  the  number  of  special  officers  on  the 
platform  on  that  day.  The  court  having  previously  limited 
counsel  to  the  examination  of  two  witnesses,  Callahan  and 
O'Keefe,  in  relation  to  the  number  of  special  officers  on  the 
platform,  when  the  court  permitted  the  examination  of 
Harding  on  the  same  subject  it  departed  from  the  limita- 
tion rule  previously  announced,  and  the  way  was  open  for 
appellant's  counsel  to  call  other  witnesses  had  they  seen  fit 
so  to  do,  but  they  called  no  other  witness  as  to  the  number 
of  police  officers.  We  do  not  think  the  exception  well 
taken. 
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It  is  objected  that  the  court  erred  in  admitting  evidence 
in  rebuttal  of  accidents  at  the  depot  prior  to  the  accident  in 
question.  Appellant  inquired  of  no  less  than  five  of  its 
witnesses,  Higgins,  Newell,  Gallery,  McCarthy  and  O'Keefe, 
whether  there  had  been  any  accident  at  the  depot  other 
than  the  one  in  question,  to  which  some  of  the  witnesses 
answered  that  they  had  Heard  of  none;  others,  that  there 
was  one.  Appellant,  therefore,  is  not  in  a  position  to  com- 
plain of  appellee's  evidence  in  rebuttal  that  there  were 
other  accidents.  Appellant's  counsel,  in  their  printed  argu- 
ment, urge,  as  a  circumstance  favorable  to  appellant,  that 
during  the  six  months  commencing  with  May  and  ending 
with  October,  1893,  appellant  carried  to  and  from  the  Van 
Buren  street  depot  $4,301,45t  passengers  without  an  accident. 
It  is  urged  that  the  amount  awarded  as  damages  is  excessive. 
Counsel  have  included  in  the  record  the  briefs  and  argu- 
ments used  in  the  trial  court  on  the  motion  for  a  new  trial, 
and,  although  one  of  the  causes  assigned  for  a  new  trial  is 
that  the  damages  are  excessive,  we  can  not  find  that  this 
reason  for  a  new  trial  was  urged  upon  the  trial  court,  in 
argument,  and  it  is  not  alluded  to  in  the  printed  argument 
of  appellant's  counsel  in  this  court. 

The  evidence  of  appellee's  injuries  resulting  from  the 
accident  is  very  voluminous.  The  evidence  shows  that  her 
eyes  are  affected,  her  range  of  vision  contracted,  the  action 
of  her  heart  irregular  and  impaired,  that  she  is  suffering 
from  neurasthenia,  or  nervous  prostration,  and  that  her 
condition  is  permanent.  Appellee  herself  testified  that 
prior  to  the  accident  she  was  healthy  and  capable  of  doing 
all  ordinary  household  work,  but  that  since  that  time  her 
condition  had  become  such  that  she  can  walk  but  a  little 
way  at  a  time — around  a  block  at  the  farthest.  She  was 
between  forty-one  and  forty-two  years  of  age  at  the  time 
of  the  accident.  We  can  not  say  that  the  damages  are 
excessive. 

Appellant  asked  and  the  court  refused  the  following 
instruction : 

"  The  court  instructs  the  jury  that  under  the  second  count 
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of  the  declaration  the  plaintiff  charges  that  the  defendant 
was  operating  a  depot  at  Van  Buren  street  for  the  purpose 
of  receiving  passengers  on  its  trains,  and  that  the  plaintiff 
purchased  a  ticket  from  said  Yan  Buren  street  station  to 
Sixtieth  street,  in  the  city  of  Chicago;  and  plaintiff  further 
avers  that  the  defendant  carelessly  and  negligently  con- 
structed, maintained  and  operated  a  passenger  platform  and 
its  passenger  trains  so  as  to  leave  an  open  space  of  great 
width,  to  wit,  of  the  width  of  ten  inches  between  said  pas- 
senger platform  and  the  passenger  trains;  and  avers  that  as 
the  plaintiff,  while  in  the  exercise  of  due  care  and  caution 
for  her  own  safety,  was  about  to  get  on  one  of  defendant's 
])assenger  trains,  that  by  reason  of  the  alleged  negligence 
and  carelessness  of  the  defendant  in  leaving  the  open  space 
aforesaid  unprotected  and  unguarded,  she  fell  with  great 
force  and  violence  through  said  open  space,  thereby  injuring 
her.  As  to  such  count  of  the  declaration,  the  court  instructs 
the  jury  that  if  the  evidence  shows  that  the  space  between 
said  train  and  said  platform  did  not  exceed  three  or  four 
inches,  the  plaintiff  can  not  recover  under  such  count,  even 
though  she  was  injured  while  in  the  exercise  of  due  care 
and  caution  for  her  own  safety." 

A  similar  instruction  was  asked  by  appellant  as  to  the 
first  count,  and  was  refused.  The  court,  however,  gave,  by 
appellant^s  request,  the  following  instruction : 

"  The  court  instructs  the  jury  that  the  defendant  was  not 
bound,  under  the  law,  to  so  construct  its  stations  and  car 
platforms  as  to  make  accident  to  passengers  using  the 
same,  impossible,  or  to  use  the  highest  degree  of  diligence 
to  make  them  safe,  convenient  and  useful;  but  the  law  is, 
that  the  defendant  was  only  bound  to  use  ordinary  care  and 
diligence,  in  view  of  the  dangers  attending  their  use,  to 
make  them  reasonably  adequate  for  the  purposes  for  which 
they  were  intended;  and  in  this  case,  if  evidence  shows 
that  the  defendant  exercised  ordinary  care  and  diligence  in 
the  construction  of  its  platform,  the  handling  of  its  cars 
thereat,  and  the  control  and  handling  of  the  crowd,  your 
verdict  should   be   for  the  defendant,  even    though  the 
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plaintiff  was  in  the  exercise  of  dae  care  and  diligence  for 
her  own  safety  at  the  time  she  received  the  injury  wm- 
plained  of." 

This  instruction  left  to  the  jury  the  whole  question  as  to 
whether  the  platform  was,  or  not,  properly  constructed, 
and  appellant's  cars  properly 'operated,  and  we  do  not  think 
the  refusal  of  the  instructions  above  mentioned  reversible 
error. 

Appellant  also  asked,  and  the  court  refused  to  give, 
the  following  instruction :  "  The  court  instructs  the  jury 
to  disregard  the  first  count  of  the  declaration,"  and  also  u 
like  instruction  as  to  each  of  the  other  three  counts. 
These  instructions  were,  in  our  opinion,  properly  refused. 
Chicago,  R.  I.  &  P.  Ky.  Co.  v.  Clough,  134  111.  593. 

Appellant  asked  the  court  to  give  thirty  instructions, 
fifteen  of  which,  some  of  them  with  modifications,  were 
given.  We  think  the  jury  was  fully  and  fairly  instructed, 
and  find  no  reversible  error  in  the  modification,  giving  or 
refusal  of  any  instruction. 

The  judgment  will  be  affirmed. 


Frank  B.  Pease  v.  John  M.  Appleton  et  al. 

1.  Joint  Liabiuty— if  Alleged  Must  Be  Proved.— It  is  a  rule  of 
universal  application,  that  at  the  common  law,  the  plaintiff  in  all 
actions  ex  contractu^  must,  to  recover,  establish  his  cause  of  action 
against  aU  of  the  defendants. 


Assumpsit,  on  tho  common  counts.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  John  P.  Altgbld,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion 
tiled  April  18,  1898. 

W.  M.  MoEwEN,  attorney  for  plaintiflf  in  error* 


No  appearance  for  defendants  in  error. 
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THE   COUBT, 

Defendants  in  error  sued  plaintiff  in  error  and  five  others 
in  assumpsit,  and  declared  against  them  jointly.  Plaintiif 
in  error  and  three  of  the  other  defendants  were  served. 
Plaintiff  in  error  suffered  judgment  by  default  for  want  of 
a  plea,  and  each  of  the  three  other  defendants  pleaded  the 
general  issue  and  also  a  special  plea  verified  by  affidavit, 
denying  joint  liability. 

The  jury  found  the  issues  for  the  three  defendants  who 
pleaded,  and  assessed  as  damages  against  plaintiff  in  error 
the  sum  of  $2,477.16,  and  judgment  was  rendered  in  favor 
of  the  defendants  who  pleaded  and  against  defendants  in 
error  for  costs,  and  in  favor  of  defendant  in  error  and 
against  plaintiff  in  error  for  the  sum  of  $3,477.16. 

The  judgment  is  clearly  erroneous.  "  It  is  a  rule  of  uni- 
versal application  that,  at  the  common  law,  the  plaintiff  in 
all  actions  ex  contractu  must,  to  recover,  establish  his  cause 
of  action  against  all  of  the  defendants."  Griffith  v.  Furry, 
30  111.  251;  see  also  McLean  v.  Griswold,  22  111.  218;  Cas- 
sady  V.  Trustees  of  Schools,  105  111.  560;  Supreme  Lodge 
A.  O.  TJ;  W.  V.  Zuhlke,  129  111.  298;  Kingsland  v.  Koeppe, 
137  111.  344;  Brown  v.  Tuttle,  27  111.  App.  389;  Fisk  v.  Car- 
bonized  Stone  Co.,  67  111.  App.  327;  Newman  v.  Jacobson, 
67  111.  App.  639. 

The  fact  that  judgment  went  against  plaintiff  in  error  by 
default,  did  not  relieve  the  plaintiff  below  of  the  burden  of 
proving  a  joint  cause  of  action  against  all  the  defendants. 
The  suffering  judgment  by  default  is  merely  "  a  confession 
of  the  truth  of  the  averments  properly  pleaded"  (Chicago 
&  N.  W.  Ry.  Co.  V.  Coss,  73  111.  394),  and  as  the  declaration 
merely  avers  the  liability  of  plaintiff  in  error  jointly  with 
the  other  defendants  to  the  action,  such  joint  liability  only, 
and  not  a  separate  liability,  is  admitted  by  the  default. 
The  distinction  is  substantial  and  important.  If  judgment 
were  rendered  against  plaintiff  in  error  jointly  with  the 
other  defendants,  and  he  should  pay  the  whole  judgment 
in  satisfaction  of  an  execution,  he  would  be  entitled  to  con- 
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tribution  from  his  co-defendants;  but,  in  case  of  payment 
by  him  of  a  separate  judgment  against  him,  he  would  have 
no  claim  for  contribution.  The  judgment  is  so  erroneous 
in  law  that  even  if  defendants  in  eri*or,  who  were  partiaUy 
successful  in  the  trial  court,  were  plaintiffs  in  error  here, 
we  would  be  compelled  to  reverse  it.  Kingsland  v.  Koeppe, 
and  Fisk  v.  Carbonized  Stone  Co.,  supra. 
The  judgment  is  reversed  and  the  cause  remanded. 


Swift  &  Company  v.  Willis  Wyatt. 

1.  Master  Ain>  Servant— 2>7if^  of  Master  cm  to  Applianaea  and  Sur- 
roundinga, — It  is  the  duty  of  a  master  to  exercise  reasonable  oare  to  fur- 
nish reasonably  safe  appliances  and  surroundings  to  his  servants. 

2.  Same — In  the  Absence  of  Notice,  Servant  May  Presume  thai  Master 
has  Done  his  Duty. — ^A  servant  may,  in  the  absence  of  notice,  rely  upon 
the  presumption  that  the  master  has  done  his  duty  in  the  furnishing  of 
reasonably  safe  appliances  and  surroundings. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  William  G.  Ewino,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1898.  Afiirmed.  Opinion  filed 
April  18,  1898. 

Statement  of  the  Case. 

The  following  facts  appear,  either  undisputed,  or  estab- 
lished by  such  evidence  as  warranted  the  jury  in  finding 
them: 

Appellant,  by  Walsh,  its  foreman,  employed  appellee  to 
work  for  it  in  repairing  a  viaduct.  The  viaduct  was  par- 
tially repaired  by  appellant's  employes  before  appellee  was 
employed  and  began  to  work.  The  viaduct  extended  from 
one  building  to  another  over  an  alley- way,  and  was  more 
than  twenty  feet  above  the  ground.  Beginning  at  the  west 
side  of  the  alley,  a  hanging  scaffold  had  been  suspended  from 
the  viaduct  to  within  sixteen  or  eighteen  feet  of  the  building 
on  the  east  side  of  the  street.  At  the  time  appellee  was 
employed  and  began  to  work,  these  sixteen  or  eighteen  feet 
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were  bridged  over  by  leaning  a  ladder  against  the  east 
building,  and  laying  a  plank  from  the  end  of  the  hanging 
scaffold  to  one  of  the  rounds  of  the  ladder.  The  ladder  was 
not  anchored  or  fastened  in  any  way  to  keep  the  top  of  it 
from  sliding  along  the  side  of  the  bailding.  Appellee  was 
ordered  by  Walsh  to  work  under  Wilson,  as  foreman  of  the 
gang  of  men  with  whom  appellee  was  to  work.  Wilson,  in 
the  presence  of  Walsh,  ordered  appellee  to  go  up  the  ladder 
and  go  to.  work;  appellee  obeyed  and  continued  to  work  on* 
the  scaffold  and  plank  until  he  was  injured,  about^three 
o'clock  p.  M.  of  the  same  day  upon  which  he  was  employed. 

The  ladder  and  plank  remained  in  the  same  place  and  con- 
dition they  were  in  at  the  time  appellee  was  hired  until  he 
was  injured.  At  the  time  of  the  injury  the  men  working  on 
the  ground  under  appellee  were  raising  a  pump-log  to  an 
upright  position  under  the  plank,  and  it  was  necessary  for 
appellee  to  go  upon  the  plank  and  take  hold  of  a  rope 
attached  to  the  pump-log  and  assist  in  raising  it  to  its  proper 
position.  When  the  upper  end  of  the  pump-log  came  within 
his  reach,  it  became  his  duty  to  take  hold  of  it  and  assist  by 
lifting  the  pump-log  in  placing  it  in  its  proper  position.  He 
was  in  the  act  of  doing  this  when  the  ladder,  which  was 
not  anchored  or  fastened  in  any  way,  careened  to  one  side, 
and  appellee  was  thereby  thrown  to  the  ground  and 
injured. 

The  ladder  and  plank  were  placed  in  the  position  they 
were  in  at  the  time  of  the  injury  before  appellee  was  hired, 
and  appellee  had  no  notice  that  the  ladder  was  not  fastened 
in  any  way  until  after  he  was  injured. 

John  A.  Post  and  Chas.  B.  Stafford,  attorneys  for  appel- 
lant. 

Cox,  WiNSLow  &  Ward,  attorneys  for  appellee;  Ashoraft 
&  GoBDOK,  of  counsel. 

The  burden  of  furnishing  safe  appliances  and  surround- 
ings is  upon  the  master,  and  the  servant  is  authorized  to 
rely  upon  the  presumption  that  the  master  has  done  his 
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whole  duty  in  that  regard  until  such  time  as  he  may  have 
actual  notice  of  the  defect  or  danger  and  the  increased  haz- 
ard created  thereby.  Illinois  C.  R.  B.  Co.  v.  Handers,  166 
111.  270;  -  National  Syrup  Co.  t.  Carlson,  155  III.  210;  Illi- 
nois S.  Co.  V.  Schymanowski,  59  111.  App.  32;  Chicago  &  A. 
R.  R.  Co.  V.  Scanlan,  170  111.  106. 

The  servant  is  under  no  obligation  to  examine  into  the 
fitnesf'  and  safety  of  appliances  furnished  by  the  master,  in 
the  absence  of  notice  that  they  are  unfit  or  unsafe.  Illinois 
C.  R.  p.  Co.  V.  Sanders,  166  lU,  270;  Chicago  &  E.  I.  R.  R. 
Co.  V.  Hines,  132  111.  161;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Walter,  45  IlL  App.  642;  Pennsylvania  Coal  Co.  v.  Kelly, 
156  111.  9. 

Mb.  Justice  Sea.hs  delivered  the  opinion  of  the  Court. 

It  is  contended  by  counsel  for  appellant  that  a  preponder- 
ance of  the  evidence  shows  that  the  ladder,  the  improper 
and  unsafe  position  of  which  caused  the  injury,  was  placed 
in  sach  position  by  appellee  and  a  fellow-servant. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  lad- 
der was  in 'the  place  in  question  before  appellee  began  work 
or  was  by  him  and  another  afterward  so  placed.  But  after 
a  careful  examination  of  all  the  evidence,  we  think  that  the 
jury  were  justified  in  finding  that  the  ladder  had  been  placed 
in  its  position,  without  fastening,  and  the  plank  laid  from  it 
to  the  swinging  scaffold,  before  appellee  was  employed  and 
directed  to  ascend  the  ladder  and  work  upon  the  plank. 
Upon  such  finding  there  could  arise  no  question  of  fellow- 
servant.  It  was  the  duty  of  the  master  to  exercise  reason- 
able care  to  furnish  reasonably  safe  appliances  and  sur- 
roundings. Illinois  Steel  Co.  v.  Schymanowski,  162  111.  447; 
Illinois  C.  R.  R.  Co.  v.  Sanders,  166  111.  270. 

Nor  can  it  be  maintained  that  the  hazard  was  assumed. 
The  jury  may  have  properly  found  from  the  evidence  that 
appellee  was  not  chargeable  with  notice  of  the  defect. 

The  servant  may,  in  the  absence  of  notice,  rely  upon  the 
presumption  that  the  master  has  done  his  duty  in  the  fur- 
nishing of  reasonably  safe  surroundings.    Chicago  &  £.  I. 
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B.  R.  Co.  V.  Hines,  132  III.  161;  Pennsylvania  Coal  Co.  v. 
Kelly,  156  111.  9;  Illinois  C.  R.  R.  Co.  v.  Sanders,  supru. 

There  is  no  complaint  as  to  the  rulings  of  the  trial  court. 
We  can  not  say  that  the  verdict  is  against  the  weight  of  the 
evidence.    The  judgment  is  therefore  affirmed* 


John  G.  Earle  t.  Clara  M.  Earle. 

1.  AuMONY — May  he  Allowed  for  Expends  of  Defending  an  Appeal 
from  an  Order  AUoiting  Alimony.^AMxnonj  mav  be  allowed  and  the 
payment  thereof  enforced  during  the  pendency  of  an  appeal  from  a 
fjrmer  order  for  the  payment  of  alimony,  and  money  necessary  to  enable 
tlie  wife  to  follow  up  such  appeal  may  be  included  in  such  allowance. 

Separate  Mai ntenanee.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Ouvek  H.  Horton,  Judge,  presiding.  Heard  in  this  coiut  at 
the  March  term,  1898.    Affirmed.    Opinion  filed  April  18, 1808. 

H.  S.  M^EGABTNET,  attomev  for  plaintiff  in  error. 

No  appearance  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

In  a  sait  for  separate  maintenance,  wberein  defendant  in 
error  was  complainant  and  plaintiff  in  error  was  defendant, 
an  order  was  entered  upon  February  27, 1895,  for  the  pay- 
ment by  plaintiff  in  error  of  certain  sums  for  alimony  j^^n- 
derUe  lite  and  for  solicitor's  fees. 

An  appeal  was  prayed  and  perfected  from  that  order. 
While  such  appeal  was  pending  other  orders  were  entered 
in  the  court  below  at  different  times  for  payment  of  alimony 
pending  the  appeal  and  for  solicitor's  fees  in  defending  the 
appeal. 

Counsel  for  plaintiff  in  error  says  in  his  brief :  "  It  is  to 
the  first  order  for  $250  that  this  writ  of  error  runs."  By 
this  statement,  if  not  as  well  by  the  assignment  of  errors, 
the  consideration  of  this  writ  of  error  is  limited  to  the  fol- 
lowing order  of  April  4,  1895 : 
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"  And  this  cause  coming  on  to  be  heard  on  motion  of  com- 
plainant for  solicitor's  fees  for  defending  the  appeal  of 
defendant,  John  G.  Earle,  to  the  Appellate  Court  of  the 
First  District  of  the  State  of  Illinois,  from  the  order  of  this 
court  made  heretofore  herein  for  payment  of  alinxony^^n- 
dente  lite^  suit  money  and  solicitor's  fees,  and  the  court  hav- 
ing heard  the  evidence  and  the  argument  of  counsel,  and 
being  fully  advised  in  the  premises,  doth  order,  adjudge  and 
decree  that  the  defendant,  John  G.  Earle,  pay  to  complain- 
ant the  sum  of  two  hundred  and  lift}'  dollars  ($250)  as  her 
solicitor's  fees  in  her  defense  in  said  appeal,  and  that  the 
same  be  paid  to  the  complainant  or  to  her  solicitor  on  or 
before  the  11th  day  of  April,  A.  D.  1895." 

We  are  unable  to  see  how  any  question  can  arise  as  to  the 
power  of  the  court  to  thus  provide  the  wife  with  means  nec- 
essary to  prosecute  her  cause.  *  Section  22,  Chapter  ^%  Re- 
vised Statutes;  Section  15,  Chapter  40,  Eevised  Statutes; 
Razor  v.  Razor,  42  111.  App.  504;  Blake  v.  Blake,  80  111.  523. 

There  is  no  suggestion  that  the  amount  allowed  is  unrea- 
sonable or  oppressive. 

The  order  of  the  Circuit  Court  is  affirmed. 


Warren  Springer  t.  Ylncent  Bowerman* 

1.  Mechanics'  Liens— i4cf  of  1895  Does  Not  Apply  to  Contractn 
Previously  Entered  Into.— The  mechanic's  lien  act  of  1895  does  not 
govern  mechanic's  lien  cases  arising  out  of  contracts  entered  into  prior 
to  its  passage,  where  the  provisions  of  the  act  affect  the  substantial  then 
existing  rights  of  the  parties. 

2.  Samr— Where  Contract  is  Made  with  a  Third  Party. — ^In  the 
absence  of  fraud,  a  contract  under  seal  with  one  person  is  conclusive 
against  any  right  to  a  mechanic's  lien  on  the  interest  of  another  person 
in  (property  improved  under  the  provisions  of  the  contract. 

Meehanie's  Lien.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Eubridoe  Hanbct,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1898.    Reversed  and  remanded.    Opinion  filed  April 

18,  1898. 
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W.  N.  Gkmmill,  attorney  for  appellant. 
John  T,  Donahob,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  is  a  suit  to  enforce  a  mechanic's  lien. 

On  the  22d  day  of  June,  1895,  the  A..  Canipbell  Building 
Co.  entered  into  a  contract  with  Dewitt  P.  Hubbard  to 
excavate  premises  in  question.  The  contract  was  under 
seal.  Afterward  the  time  of  performance  was  changed^  by 
agreement  in  writing  not  under  seal.  The  Campbell  Com- 
pany employed  appellee  as  sub-contractor  to  excavate. 
Appellant  was\  owner,  but  was  negotiating  a  ninety-nine 
ve^r  lea£to  to  Hubbard.  No  lease  had  been  delivered  to 
Hubbard  and  none  was  thereafter  delivered. 

The  trial  court  sustained  the  petition  of  appellee,  and 
decreed  a  lien  in  favor  of  appellee  upon  the  interest  of 
appellant. 

In  order  to  determine  the  right  of  appellee  to  a  lien 
upon  appellant's  interest,  it  becomes  necessary  to  decide 
whether  this  contract,  entered  into  under  seal  upon  June 
22,  1895,  is  governed  by  the  statute  then  in  force  or  by  the 
statute  afterward  enacted  and  in  force  upon  June  26,  1895. 
The  decision  in  The  Andrews  &  Johnson  Co.  v.  Atwood, 
167  111.  249,  disposes  of  this  question.  The  same  question, 
as  to  which  statute  providing  for  mechanic's  liens  should 
govern,  the  one  in  force  at  the  time  of  the  making  of  the 
contract  or  the  statute  of  June  26, 1895,  in  force  before  the 
contract  was  performed,  arose  in  that  case.  The  court, 
holding  that  the  statute  in  force  at  the  time  the  contract 
was  executed,  entered  into  and  formed  a  part  of  the  con- 
tract, said :  ^'  It  has  been  suggested  that  the  change  in  the 
statute  wasa  mere  change  in  remedy,  in  which  appellee  had 
no  vested  interest.  We  do  not  concur  in  that  view.  The 
change  in  the  law,  as  said  before,  if  applied  to  the  contract 
in  question,  affected  the  substantial  rights  of  the  parties." 
It  is,  therefore,  the  statute  in  force  on  June  22,  1895, 
which  governs  here. 
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That  appellee  was  a  sub-contractor  is  ondispated.  He 
gave  notice  of  his  claim  of  lien  in  October,  1895.  In  Sep- 
tember the  original  contractor,  The  Campbell  Co.,  nnder 
which  appellee  was  employed  as  sub-contractor,  abandoned 
its  contract.  There  is  no  evidence  from  which  it  can  be 
djtermined  what  balance  was  due  to  The  Campbell  Co.  at 
the  date  of  the  notice  by  appellee.  There  is  no  evidence 
that  any  further  sum  became  due  it  after  that  date.  The 
evidence  fails  to  show  what,  if  any,  damage  was  sustained 
by  the  owner  by  reason  of  the  abandonment  of  the  contract 
by  The  Campbell  Co.  Section  45  of  the  act,  as  in  force  on 
June  22, 1895,  provides  the  remedy  of  the  sub-contractor  in 
case  the  original  contractor  shall  fail  to  complete  bis  con- 
tract. This  suit  was  not  brought  under  that  section,  nor  can 
relief  be  granted  upon  the  petition  and  proofs  here  as  therein 
provided.  Whether  appellee  can  hold  the  interest  of 
Springer,  appellant,  for  any  lien  which  he  may  be  able  to 
establish  under  that  section,  will  depend  upon  the  facts  as 
to  the  relation  of  Springer  to  Hubbard,  as  they  may  be 
disclosed  upon  the  trial.  In  the^  absence  of  fraud,  the 
contract  under  seal  with  Hubbard  would  be  eonclosive 
against  any  right  to  a  lien  upon  the  interest  of  Springer. 
Campbell  v.  Jacobson,  145  111.  389;  Walsh  v.  Murphy,  167 
111.  228. 

The  decree  is  reversed  and  the  cause  remanded* 


Crane  Company  t.  Michael  J.  Tiemey  and  Michael  C. 

McDonald. 

1.  Bills  of  ExCEFnovs—StatemenU  in,  as  to  Evidence  not  Shawn 
&2(.— At  the  conclusion  of  aU  the  evidence  shown  by  a  bill  of  exceptions 
there  appeared  this  statement:  *'  Which  eyidence,  with  other  eTidence 
introduced,  and  because  of  the  introduction  of  other  evidence,  tended 
to  prove  the  issues  in  the  case,  and  which  evidence  was  made  material 
and  admissible  by  and  because  of  other  evidence  introduced  in  tlie 
case."  Held,  that  the  admissibility  of  the  evidence  thus  certified  to 
could  not  be  questioned. 
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Instructions— Storing  Abstract  Propositions  or  Repeating  Matters 
Already  Given, — Instructions  stating  abstract  propositions  or  repeating 
matter  given  in  other  instructions  may  be  properly  refused. 

Assnmpsit,  on  the  common  counts.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  April 
lo«  lovo. 

James  H.  Barnard,  attorney  for  plaintiff  in  error;  E.  M. 
AsHORAFT,  of  counsel. 

Edward  Mahbr  and  Chas.  C.  Gilbkrt,  attorneys  for 
defendant  in  error  M.  C.  McDonald;  A.  B.  Jbnks,  of  coun- 
sel. 

A  bill  of  exceptions  is  the  pleading  of  the  party  prepar- 
ing it,  and  will  be  construed  most  strongly  against  him. 
Inferences  most  favorably  to  such  party  are  not  to  be 
drawn  from  it,  and  uncertainties  in  it  will  be  resolved 
against  him.  Garrity  v.  Hamburger  Co.,  186  111.  513; 
Sjmngenberg  V.  Charles,  44  III.  App.  526;  Jordan  v.  Vehon, 
44  m.  App.  177;  O'Berne  v.  Eobins,  44  111.  App.  76;  Rogers 
V.  Hall,  3  Scam.  5;  McLaughlin  v.  Walsh,  3  Scam.  185;  Mc- 
Kee  V.  Ingalls,  4  Scam.  30. 

Mr.  Justice  Sbars  dbliverbd  the  opinion  of  the  Court. 

The  action  was  assumpsit,  by  plaintiff  in  error  against 
defendants  in  error,  trading  and  doing  business  as  M.  J. 
Tierney  &  Co.  The  declaration  consisted  of  the  common 
counts. 

The  case  was  tried  upon  issues  made  on  the  plea  of  non- 
assumpsit  and  a  plea  denying  joint  liability  by  McDonald. 
It  resulted  in  verdict  and  judgment  for  defendants. 

The  writ  of  error  brings  before  this  court  for  review  the 
ruling  of  the  court  below  as  to  the  admissibility  in  evidence 
of  an  alleged  copy  of  dissolution  of  partnership,  and  rulings 
in  refusing  and  modifying  instructions  asked  by  the  plaint- 
iff, and  in  giving  instructions  asked  by  the  defendants. 

The  bill  of  exceptions  presents  a  part  only  of  the  evi-^ 
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dence  heard  upon  the  trial.  From  the  fragment  of  evi- 
dence presented,  there  might  be  grave  qaestion  as  to  the 
admissibility  of  the  copy  of  articles  of  dissolution,  were  it 
not  that  a  statement,  certified  by  the  trial  court  as  part  of 
the  bill  of  exceptions,  disposes  of  such  question.  Before 
the  introduction  of  the  copy,  there  appears  this  statement, 
viz.:  "  The  above  and  foregoing  was  all  the  evidence  intro- 
duced by  either  parties  as  to  the  admissibility  of  the  paper 
referred  to."  After  the  admission  of  the  copy,  and  at  the 
conclusion  of  all  the  evidence  shown,  there  appears  this 
statement,  viz.: 

"Which  evidence,  with  other  evidence  introduced,  and 
because  of  the  introduction  of  other  evidence,  tended  to 
prove  the  issues  in  the  case,  and  which  evidence  was  made 
material  and  admissible  by  and  because  of  other  evidence 
introduced  in  the  case." 

That  the  other  evidence,  which  operated  to  make  this 
copy  admissible,  was  evidence  which  does  not  appear  in  the 
bill  of  exceptions  seems  clear,  and  we  are  concluded  as  to 
its  effect  by  the  above  statement  that  it  made  the  copy 
admissible. 

Upon  this  bill  of  exceptions,  plaintiff  in  error  is  precluded 
from  questioning  the  admissibility  of  the  item  of  evidence 
thus  certified  to. 

The  briefs  of  counsel  warrant  us  in  limiting  our  consider- 
ation of  rulings  upon  instructions  to  the  refusal  of  the  2d, 
4th,  5th,  6th  and  8th,  and  modification  of  the  12th  of  the 
instructions  tendered  by  plaintiff;  and  to  the  giving  of  the 
3d,  6th,  7th,  8th,  10th,  11th,  13th  and  18th  of  the  instruc- 
tions tendered  by  defendants. 

Instruction  numbered  2  was  properly  refused,  for  it 
had  been  given,  in  substance,  in  instruction  numbered  1. 
Instructions  numbered  4  and  5  were  substantially  included 
in  instructions  numbered  1  and  3  given,  and  the  refusal  to 
repeat  was  not  error.  The  6th  instruction  was  abstract. 
The  8th  instructibn  was  included  in  the  12th  which  was 
given;  and  we  see  no  error  in  the  modification  of  the  12tb. 
The  12th  instruction  as  given  is  as  follows : 
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"The  court  further  instructs  you,  as  law,  that  if  you 
should  believe  from  the  evidence  in  this  case  that  the  busi- 
ness of  steam  fitters'  supplies  is  not  embraced  in  the  articles 
of  copartnership  in  evidence,  and  that  M.  J.  Tierney,  with- 
out the  knowledge  or  consent  of  defendant,  Michael  C. 
McDonald,  purchased  and  sold  steam  fitters'  supplies  in  the 
name  of  said  firm  of  M.  J.  Tierney  &  Co.,  to  such  an  extent 
and  for  such  a  length  of  time,  openly  and  publicly,  that  the 
dealing  in  steam  fitters'  supplies  became  a  business  within 
the  apparent  scope  of  the  business  conducted  by  M.  J.  Tier- 
ney &  Co.,  then  and  in  that  case  the  defendant,  Michael  C. 
McDonald,  would  be  bound  for  the  contracts  made  by  said 
firm  in  that  line  of  business,  precisely  the  same  as  if  it  had 
been  embraced  in  the  articles  of  copartnership,  as  to  third 
parties  dealing  with  the.  firm  in  good  faith,  without  knowl- 
edge of  the  terms  of  the  articles  of  copartnership." 

The  modification  complained  of  consisted  in  the  insertion 
of  the  words  ''  openly  and  publicly." 

We  do  not  see  that  this  could  have  worked  any  harm  to 
appellant.  Without  those  words  the  instruction  would  have 
meant  the  same,  for  nothing  save  dealings  which  were  open 
and  public  could  operate  to  enlarge  the  apparent  scope  of 
the  business.  Secret  transactions  could  hardly  be  said  to 
create  an  appearance  of  business  scope. 

All  rules  which  should  govern  the  jury,  contained  in  the 
refused  instructions,  were  included  in  the  instructions  given, 
and  the  jury  were  fully  and  fairly  informed  in  that  behalf. 

The  instructions  given  for  defendants  and  complainedof 
by  plaintiff  in  error,  present  an  unnecessary  repetition  of 
the  rules  announced.  The  3d  is,  perhaps,  subject  to  criti- 
cism as  not  being  clear  in  qualification  of  the  term  "appa- 
rent scope,"  as  applied  to  the  business  of  defendants  in 
error.  But  taking  the  instructions  together,  they  announce 
the  rules  governing  correctly,  and  we  see  no  error  that  can 
be  said  to  have  been  probably  prejudicial,  or  which  should 
be  treated  as  reversible  error. 

■ 

The  judgment  is  affirmed. 
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1.  Master  and  Sexvlst— Right  cf  Servant  to  Follow  Directions  of 
Master  as  to  Use  of  Defective  Machinery. — A  servant,  though  having 
knowledge  of  the  defective  condition  of  machinery,  yet  has  the  right  to 
aasume,  in  the  absence  of  notice  to  the  contrary,  that  it  is  reasonably 
safe  for  him  to  follow  the  command  of  his  master  in  regard  to  the  use 
of  such  machinery.  His  knowledge  of  the  defective  condition  does  not 
necessarily  charge  him  with  knowledge  of  the  dangers  arising  there- 
from. 

2.  8 AX^^ Defective  Condition  of  Machinery^Notiee  of  Danger  Aris- 
ing,—Facta  in  regard  to  a  defective  condition  of  machinery  which  do 
not  necessarily  operate  to  charge  a  servant  with  notice  of  the  danger 
arising  from  such  condition  may  operate  to  charge  the  master  with 
such  notice.  The  obligation  upon  eadi  arising  from  mere  knowledge  of 
the  defective  condition  is  not  alike. 

3.  Same — Defective  Machinery— Master  Should  Know  Whether  it  is 
Dangerous  or  Not,—li  machinery  or  premises  are  obviously  defective, 
but  not  apparently  dangerous,  the  master  may  be  liable  for  not  having 
taken  the  necessary  steps  to  ascertain  whether  they  were  or  were  not  in 
fact  safe. 

4.  Variangb— 5^u2ci  he  CaUed  to  the  Attention  of  the  Trial  Court. 
— A  variance  which  could  have  been  obviated  by  amendment  in  tlie 
trial  court  can  no^  be  availed  of  fcH*  the  first  time  in  a  court  of  appeal. 

5.  Expert  Testimony— As  to  the  Operation  cf  an  BUevaior  Governor  ^ 
Admissible, — Whether  an  elevator  governor  would  under  certain  cir- 
cumstances, if  in  good  working  order,  operate  to  stop  the  elevator,  and 
within  what  distance  it  would  so  operate,  are  matters  which,  can  not  be 
determined  merely  from  a  recital  of  its  mechanical  structure,  without 
some  special  skill  and  knowledge  of  the  workings  of  such  machinery, 
and  the  admission  of  expert  evidence  on  such  a  question,  in  a  proper  case, 
is  not  error. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1898.  Afl^med.  Opinion  filed 
April  18,  1898. 

Statement  of  the  Case. 

Appellee  sued  appellant,  his  employer,  to  recover  for  per- 
sonal injuries  sustained,  as  alleged,  through  negligence  of 
appellant.  Yerdict  and  judgment  resulted  in  favor  of  ap- 
pellee for  the  sum  of  $2,500. 
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At  the  time  of  the  injury  appellant  was  engaged  in  manu- 
facturing upon  the  third,  fourth  and  fifth  stories  of  a  build- 
ing in  Chicago.  Appellant  rented  of. George  C.  Mages,  and, 
together  with  Mages,  used  a  freight  elevator  in  the  rear  of 
the  building.  It  was  an  ordinary  freight  elevator,  and  hud 
attached  under  its  floor  a  safety  apparatus,  controlled  by  a 
governor,  with  dogs  on  each  end  of  a  rod,  so  adjusted  that, 
whenever  the  elevator  should  be  overloaded  or  should  fall, 
these  dogs  would  be  thrown  out,  and,  catching  in  the  guide 
strips  on  either  side,  stop  the  elevator.  To  this  rod,  on  the 
ends  of  which  the  dogs  were  fixed,  was  attached  a  shank 
which  was  connected  at  the  end  by  a  swivel  movement  with 
a  rod  which  ran  up  through  the  floor  of  the  elevator.  By 
pressing  down  with  the  foot  on  the  end  of  this  rod  the  dogs 
were  released,  thus  enabling  the  operator  to  release  the  dogs 
when  they  became  set.  There  was  no  one  regularly  em- 
ployed to  run  the  elevator.  It  was  used  by  the  employes 
of  appellant  and  employes  of  Mages  whenever  they  had 
occasion  to  use  it  in  the  discharge  of  their  respective  duties. 

At  the  time  of  the-injury,  and  for  some  time  before,  the 
elevator  was  out  of  repaic,  in  that  the  dogs,  which  operated 
to  stop  the  downward  movement,  frequently  became  set  of 
their  own  action  and  without  any  pressure  upon  the  lever 
by  the  operator,  and  in  that  when  the  car  was  released,  if 
the  cable  was«lack,  the  governor  sometimes  failed  to  oper- 
ate to  again  stop  its  descent.  This  defective  condition  was 
known  to  appellant.  Appellee  was  aware  that  at  times  the 
dogs  became  thus  set.  There  was  evidence  to  establish  that 
appellant  was  made  aware  that  as  a  result  of  the  stopping 
of  the  elevator  by  such  irregular  action  of  the  dogs,  the 
drum  upon  which  the  cable  ran  sometimes  kept  on  revolv- 
ing, thus  loosening  some  amount  of  the  cable  and  leaving  it 
slack  (unless  attended  to  and  taken  up);  and  that  when  the 
elevator  was  started  with  the  cable  thus  slack,  the  governor 
did  not  always  operate,  as  it  should  if  in  proper  condition, 
to  again  set  the  dogs.  The  danger  arising  from  starting  the 
elevator  downward  with  an  amount  of  the  cable  thus  loose 
and  slack,  while  known  to  appellant  is  not  shown  to  have 
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been  known  to  appellee.  Appellee  testified  that  the  presi- 
dent of  appellant,  Hechinger,  instructed  him  when  the  dogs 
became  set  to  pound  down  the  rod  and  release  them.  Hech- 
inger did  not  deny  this,  but  testified  that  he  also  instructed 
appellee  to  first  see  that  the  cable  was  taut,  which  appellee 
.    denied. 

At  the  time  of  the  injury  appellant  had  employed  John 
Blondet,  a  laborer,  to  take  up  to  the  fourth  floor  certain 
lumber,  etc.  Blondet  had  taken  a  load  up  in  the  elevator 
and  unloaded  at  the  fourth  floor.  While  there  the  do<rs 
became  set,  and  when  Blondet  attempted  to  start  the  ele- 
vator it  did  not  move.  Appellee  was  working  near  the  ele- 
vator. He  saw  the  difliculty  which  Blondet  was  having  in 
starting  the  elevator  and  went  to  his  assistance.  There  was 
a  considerable  amount  of  slack  cable,  and  when  appellee  put 
his  foot  upon  the  rod  and  released  the  dogs  the  car  started 
downward,  the  governor  failed  to  act  so  as  to  again  stop  its 
descent,  and  the  car  fell  to  the  basement.  Blondet  was 
killed,  and  appellee  was  injured.  The  drum  upon  which  the 
cable  turned  could  not  be  seen  from  the  place  on  the  fourth 
floor  where  appellee  started  the  elevator. 

From  October  14,  1890,  the  date  of  the  injury,  until  some 
time  in  the  following  December,  appellee  was  confined  to 
his  home.  There  was  a  fracture  of  the  right  ankle  and  in- 
jury to  the  left  leg.  There  were  slight  injuries  to  the  head. 
The  most  serious  injury,  and  the  only  one  permanent  in 
character,  was  an  injury  to  the  back.  As  to  this,  the  phy- 
sicians testified  that  the  symptoms  were  entirely  subjective, 
and  two  of  them  testified  that  from  such  symptoms  there 
seemed  to  be  an  injury  to  the  spine  which  was  incurable. 

The  declaration  alleged  that  at  the  time  of  the  injury, 
appellee  '^  had  occasion  to  use  said  elevator  for  the  purpose 
of  carrying  freight,"  etc. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellant. 

It  is  an  elementary  rule  of  law  that  the  allegations  and 
proofs  must  correspond  in  order  to  entitle  a  party  suing  to 
recover.    Chicago  &  A.  R.  R.  Co.  v.  Micjhie,  83  111.  427. 
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Before  a  servant  can  recoverfrora  his  master  for  an  injury 
caused  by  defective  machinery  or  apparatus,  he  must  estab- 
lisli  three  propositions :  First,  that  the  appliance  was  de- 
fective; second,  that  the  master  had  notice  of  the  defect,  or 
ought  to  have  had;  third,  that  the  servant  did  not  have 
such  notice.  Goldie  v.  Werner,  151  111.  551;  Hines  Lumber 
Co.  v.  Ligas,  68  111.  A  pp.  528. 

A  servant  assumes  the  ordinary  hazards  of  his  employ- 
ment and  the  master's  obligation  is  not  to  supply  the 
servant  with  absolutely  safe  machinery  or  appliances,  or 
machinery  or  appliances  of  any  particular  kind,  but  his  obli- 
gation is  to  use  ordinary  and  reasonable  care  not  to  subject 
the  servant  to  unreasonable  danger.  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Lon- 
ergan,  118  111.  41;  Herdman-Harrison  Milling  Co.  v.  Spehr, 
145  111.  332;  Chicago  Anderson  Pressed  Brick  Co.  v.  Sob- 
kowiak,  38  111.  App.  531;  Jones  v.  Roberts,  57  111.  App.  56. 

As  a  general  rule  the  servant  will  be  reganled  as  volun- 
tarily incurring  the  risk  resulting  from  the  use  of  defective 
machinery,  if  its  defects  are  as  well  known  to  him  as  to  the 
master.  St.  Louis  &  S.  E.  Ry.  Co.  v.  Britz,  72  111.  256; 
Pennsylvatiia  Co.  v.  Lynch,  90  111.  333;  Simmons  v.  Chicago 
&  T.  R.  R.  Co.,  110  111.  340;  Chicago  Drop  F.  &  F.  Co.  v. 
Van  Dam,  149  111.  337;  East  St.  Louis,  I.  &  C.  S.  Co.  v. 
Crow,  155  111.  74;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Smith, 
Adm'x,  18  111.  App.  119;  Kolb  v.  Sandwich  E.  Co.,  36  111. 
App.  419;  Illinois  Cen.  H.  R.  Co.  v.  Swisher,  53  111.  App. 
411;  Clay  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  56  111.  App.  235; 
McAleenan  &  Co.  v.  Myrick,  68  111.  App.  225. 

An  employe  takes  upon  himself  the  hazard  of  the  use  of 
defective  tools,  machinery  or  apparatus  if,  after  his  employ- 
ment, he  knows  of  the  defects,  but  voluntarily  continues  in 
the  employment  and  in  the  use  of  such  defective  appliances 
without  objection  and  without  promise  of  repair.  Camp 
Point  Mfg.  Co.  V.  Ballon,  71  111.  417;  Pennsylvania  Co.  v. 
Lynch,  90  111.  333;  Simmons  v.  Chicago  &  T.  R.  R.  Co., 
110  111.  340;  Herdman-Harrison  Milling  Co.  v.  Spehr,  145 
III.  332;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Merckes,  36  111.  App. 
195;  Glass  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  41  111.  App.  87. 
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A  person  who  voluntarily  and  unnecessarily  puts  himself 
in  a  well  known  place  of  danger  to  life  or  body,  but  for 
which  position  he  could  not  have  been  injured,  ^nd  who  is 
injured  or  killed  in  consequence  of  such  exposure,  even 
through  the  gross  negligence  of  the  defendant  (if  the  act  of 
the  latter  is  not  wanton  or  willful),  is  guilty  of  such  con- 
tributory negligence  as  to  preclude  any  recovery  by  him  or 
his  personal  representative.  Abend  v.  Terre  Haute  &  I.  R. 
R.  Co.,  Ill  ni.  202. 

If  there  was  any  defect  in  the  elevator  in  question  appel- 
lee knew  it  as  well  as  appellant;  and  if  appellant  was  negli- 
gent in  not  furnishing  a  different  apparatus,  appellee  was 
equally  negligent  not  only  in  continuing  to  use  it  without 
objection,  but  also  at  the  time  of  the  accident  in  voluntarily 
going  upon  the  elevator,  knowing  that  it  was  stuck  and 
refused  to  descend,  and  without  his  duty  calling  him  there. 
Pennsylvania  Co.  v.  Lynch,  90  111.  333. 

Proof  that  a  passenger  was  injured  while  exercising  ordi- 
nary care  is  not  sufficient  to  raise  the  presumption  of  negli- 
gence against  the  carrier,  unless  it  is  further  shown  that 
the  cause  of  the  injury  was  in  some  manner  within  the 
carrier's  control.   Chicago  City  Ry.  Co.  v.  Rood,  163  111.  477. 

A  servant  is  not  entitled  to  recover  because  the  service 
was  dangerous  and  the  master  failed  to  notify  him  of  that 
fact,  in  consequence  of  .which,  he  is  injured,  when  it  does  not 
appear  that  the  master  knew  that  it  was  dangerous.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  Clark,  '108  111.  113. 

Expert  and  opinion  evidence  is  never  competent  where 
the  circumstances  can  be  fully  and  adequately  described  to 
the  jury  and  are  such  that  their  bearing  on  the  issue  can  be 
estimated  by  all  men  without  special  knowledge  or  training. 
Auberle  v.  City  of  McKeesport,  36  Atl.  Rep.  212. 

BuBTON  &  Reioumann,  attomcys  for  appellee. 

It  has  been  repeatedly  held  by  the  courts  that  the  oper- 
ation of  an  elevator  is  controlled  by  the  same  principles  of 
law  that  apply  to  common  carriers.  The  operator  of  an 
elevator  is  a  common  carrier  in  the  law,  and  therefore,  so 
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far  as  strangers  are  concerned,  at  least,  he  is  bound  to 
exercise  the  highest  degree  of  care  known  to  the  law  in  its 
maintenance  and  operation.  Tread  well  v.  Whittier,  80  Cal. 
574,  aifd  cases  there  cited. 

While  it  is  possible  that  the  same  degree  of  care  is  not 
required  in  reference  to  the  maintenance  and  operation  of 
an  elevator  used  by  employes,  yet  a  high  degree  of  care, 
relatively,  is  required.  The  degree  of  care  required  of  a 
master  in  furnishing  tools,  appliances  and  premises  to  his 
employes  is  comparative,  and  depends  upon  the  character 
of  the  same  and  their  uses  in  each  case.  The  more  danger- 
ous they  are,  and  the  more  certain  to  result  in  injury  or  loss 
of  life  in  the  event  of  a  failure  to  provide  such  as  are  suit- 
able and  safe,  the  greater  the  degree  of  care  exacted. 
Chicago  A.  P.  B.  Co.  v.  Sobkowiak,  38  111.  App.  639. 

While  it  is  true  that  the  defendant  was  required  to  exer- 
cise only  ordinary  care,  yet,  ordinary  care  implies  such 
watchfulness  and  precaution  as  are  proportioned  to  the 
dangers  to  be  avoided,  measured  by  the  standard  of  com- 
mon prudence  and  experience.  Kain  v.  Smith,  89  N.  Y. 
384. 

An  elevator  is  necessarily  a  dangerous  machine;  danger- 
ous in  the  sense  that  injury  is  almost  certain  to  result  to 
those  using  it  in  the  event  of  its  machinery  becoming  out 
of  order  or  repair.    Wise  v.  Ackerman,  25  Atl.  Rep.  424. 

"  When  machinery  operates  upon  scientific  principles 
that  are  not  obvious,  a  common  laborer  is  not  presumed  to 
have  knowledge  of  the  principles  of  operation." 

On  the  other  hand,  "  The  master  is  presumed  to  have 
knowledge  of  the  principles  upon  which  his  machinery 
works,  and  therefore  of  the  consequences  likely  to  arise 
from  defects  of  which  he  had  notice."  Pennsylvania  Coal 
Co.  v.  Kelly,  54  111.  App.  622. 

"  It  is  the  duty  of  the  employe  to  take  notice  of  that 
which  is  obvious  and  to  use  his  senses  with  reasonable  care 
and  diligence."    Pennsylvania  Coal  Co.  v.  Kelly,  156  III.  16. 

"  A  servant  is  chargeable  with  notice  of  what  is  appar- 
ent, but  not  necessarily  that  the  apparent  is  dangerous." 


366  Appellate  Courts  of  Illinois. 

m^-M  I  ■MWl  ■■■■■■  I  11         MM     II         ^^^ifc^— ^^^^^— — ^P^— l^.— ^^  I  ■■■■■■■■■  ■         ^^^— ^— ^^,^,^M^^^^ 

Vol.  75.]  Union  Show  Case  Co.  v.  Blindauer. 

and  found  twenty  to  twenty-five  feet  of  cable  unwound 
from  the  drum,  and  the  drum  was  Still  revolving  and  throw- 
ing it  oflF.  I  ran  to  the  elevator  and  pulled  the  rope  and 
stopped  it,  and  shouted  up  the  shaft  if  there  was  any  one  on 
the  elevator  to  get  oflf,  for  they  were  liable  to  be  killed-  I 
made  lots  of  noise  doing  so.  Next  morning  I  had  a  con- 
versation with  Mr.  Hechinger  in  referenoe  to  that.  Mr. 
Hechinger  wanted  to  know  what  I  was  making  all  that 
noise  about  yesterday  afternoon,  and  I  said  I  had  good 
reason  to  make  a  noise.  I  said  if  they  pounded  back  that  dog 
some  one  surely  would  have  been  killed.  He  asked  me  how  it 
was  and  I  told  him  about  the  cable  becoming  unwound  from 
the  drum,  and  he  kind  of  shook  his  head  and  said  that  was 
bad.  There  was  nothing  done  after  that  in  the  way  of 
fixing  up  or  repairing  the  elevator  up  to  the  time  of  the 
accident." 

Hechinger  did  not  directly  deny  this  statement  as  to  the 
conversation.  He  did  testify, "  at  no  time  prior  to  the  time 
of  the  accident  did  I  know  or  learn  of  anything  the  matter 
with  the  elevator."  The  jury  were  warranted  in  discredit- 
ing this  statement  of  Hechinger,  for  his  previous  testimony 
contradicted  it  by  establishing  that  he  did  know  that  the 
safety  device  became  set  irregularly.  He  testified :  *•  I 
didn't  tell  him  (appellee)  if  the  dog  was  out  to  drive  it  in, 
not  until  he  had  started  the  elevator  up  to  see  if  there  was 
any  slack  of  the  cable,  and  then  he  could  drive  the  dog  in." 
Appellee  testified  :  ^^All  I  was  told  was  to  drive  in  the  dog 
when  it  is  out.  I  was  not  told  to  pull  the  elevator  upwards 
or  downwards.  I  did  not  receive  anv  other  instructions  at 
all.  Mr.  Hechinger  told  me,  ^  Pound  the  dog  in,  in  case  it 
is  out.' "  Kecheisen,  the  superintendent,  testified  :  "  1  told 
him  (appellee)  if  the  dogs  came  out  or  the  elevator  would 
not  work,  not  to  touch  it;  to  notify  the  parties  below,  Mr. 
Mages."  The  jury  were  justified,  however,  in  discrediting 
this  testimony,  for  all  the  evidence  showed  that  the  irregu- 
lar setting  of  the  dogs  was  of  so  common  and  frequent 
occurrence  that  it  would  have  been  very  strange  had  appellee 
been  instructed  upon  each  of  such  occasions  to  go  to  the 


First  District — March  Term,  1898.       3G7 

Union  Show  Case  Co.  v.  Blindauer. 

landlord  for  aid.  On  the  contrary  it  is  undisputed  that 
Uechinger,  the  president,  instructed  him  to  act  in  the  mat- 
ter by  releasing  the  set  dogs. 

Appellee,  though  having  know^ledge  of  the  defective  con- 
dition of  the  machinery,  yet  had  the  right  to  assume,  in  the 
absence  of  chargeable  notice  to  the  contrary,  that  it  was 
reasonably  safe  for  him  to  follow  the  command  of  the  mas- 
tar  and  release, the  car  in  the  manner  directed.  His  knowl- 
edge of  the  defective  condition  did  not  necessarily  operate 
to  charge  him  with  knowledge  of  the- dangers  therefrom 
arising.  Illinois  Steel  Co.  v.  Schymanowski,  162  111.  456; 
Bailey  on  Master  and  Servant,  184. 

Nor  is  there  any  evidence  in  this  case  which  necessarily 
0|>erates  to  charge  appellee  with  notice  of  the  dangers  which 
would  follow  the  carrying  out  of  the  master's  directions. 

But  the  facts  which  do  not  necessarily  operate  to  charge 
appellee,  the  servant,  with  notice  of  the  danger,  may  oper- 
ate to  charge  appellant,  the  master,  with  such  notice.  The 
obligation  upon  each  arising  from  the  mere  knowledge  of 
the  defective  condition  is  not  alike.  Illinois  Steel  Co.  v. 
Schymanowski,  supra. 

**  If  the  machinery  or  premises  are  obviously  defective, 
but  not  apparently  dangerous,  the  master  may  be  liable  for 
not  having  taken  the  necessary  steps  to  ascertain  whether 
they  were  or  were  not  in  fact  safe."  Wood  on  Master  and 
Servant,  Sec.  336. 

It  can  not,  therefore,  be  said  that  the  conduct  of  appellee 
was  such  as  to  establish,  as  a  matter  of  law,  contribatory 
negligence  upon  his  part.  On  the  contrary,  it  was  a  ques- 
tion for  the  jury,  with  am[de  evidence  to  sustain  the  con- 
clusion reached  by  them. 

The  foregoing  consideration  disposes  also  of  the  second 
point  urged,  viz.,  that  the  danger  in  question  was  an 
assumed  haasard. 

It  surely  could  not  be  held  that  the  defective  condition 
of  this  elevator  was  an  ordinary  risk  incident  to  the  employ- 
ment. Neither,  if  the  doctrine  of  assumed  hazard  may  be 
so  applied,  could  it  be  said  that  the  dangers  arising  from 
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this  unusual  defect  were  known  or  should  have  been  known 
to  appellee,  and  hence  they  were  assumed  by  him.  More- 
over, in  conducting  himself  in  relation  to  the  defective 
apparatus,  appellee  followed  the  specific  directions  of  the 
master,  upon  the  reasonable  safety  of  which  he  might 
properly  rely; 

The  contention  that  the  variance  between  declaration 
and  proof  as  to  what  particular  duty  appellee  was  discharg- 
ing when  injured  may  be  now  availed  of,  can  not  be  main- 
tained. It  was  the*  duty  of  appellant  to  call  the  attention 
of  the  trial  court  to  this  variance.  It  is  not  a  matter  which 
goes  to  appellee's  right  of  actioji  but  .merely  to  the  par- 
ticular pleadings  here.  Appellee  might  equally  recover 
whether  he  was  engaged  in  carrying  freight  when  injured, 
as  alleged,  or  engaged  in  aiding  another  in  starting  the 
elevator  for  the  purpose  of  carrying  freight,  as  proved.  In 
either  case  he  was  in  tha  discharge  of  duty  and  following 
the  master's  instructions.  The  superintendent,  Kicheisen, 
testified :  "  I  told  him  (appellee)  to  look  after  the  elevator, 
to  see  that  there  was  no  s.tranger  that  l^andl^d  it.''  .This 
variance  can  not  be  for  the  first  time  availed  of  in  this 
court;  for  it  could  have  been. obviated  by  amendment  in  the 
trial  court.  Wabash,  St.  L.  &  P.  Ey.  Co.  v.  Coble,  113  111. 
115;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clough,  134  111.  586; 
McCormick  H.  M.  Co.  v.  Burandt,  136  111.  UO. 

The  fifth  instruction,  which  tells  the  jury,  in  effect,  that 
if  appellee  knew  that  something  was  wrong  with  the  ele- 
vator, and  did  not  promptly  cease  using  it,  he  can  not 
recover,  Was  properly  refused.  It  makes  no  distinction 
between  knowledge  that  the  safety  appliance  worked  defect- 
ively and  knowledge  of  the  dangers  therefrom  arising. 

The  tenth  instruction  is  as  follows : 

*'  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff  voluntarily  went  upon  the  ele- 
vator in  question,  without  his  duty  calling  him  there,  or 
being  directed  to  go  there  by  his  employers,  for  the  purpose 
of  assisting  John  Blondet  to  handle  the  same,  knowing  that 
there  was  something  wrong  with  the  elevator,  then  and  in 
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that  case  he  can  not  recover  in  this  action,  and  vour  verdict 
should  be  for  the  defendant." 

A  jury  might  question,  upon  receiving  this  instruction, 
whether  it  were  the  goin^  upon  the  elevator  voluntarily, 
"  without  his  duty  calling  him,"  or  the  going  with  knowl- 
edge "  that  there  was  something  wrong  with  the  elevator," 
which  would  bar  a  recovery.  There  being  no  conflict  in  the 
evidence  as  to  the  circumstances  under  which  appellee 
assisted  Blondet,  and  it  being  undisputed  that  he  was  act- 
ing within  the  line  of  his  duty,  the  instruction  was  mislead- 
ing and  improper  in  its  charge  as  to  the  former,  viz.,  acting 
beyond  the  line  of  his  duty,  and  it  was  erroneous  in  law  as 
to  the  latter,  viz.,  the  elBfect  of  his  knowledge  of  some  defect. 
The  court  did  not  err  in  refusing  to  give  it. 

The  eleventh  instruction  is  as  follows : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that 
the  accident  in  question  was  occasioned  by  the  carelessness 
or  negligence  of  the  plaintiff  or  of  John  Blondet  in  hand- 
ling or  managing  the  elevator  in  question,  and  not  from  any 
defect  in  the  construction  of  the  elevator,  or  in  its  being  out 
of  repair,  of  which  defect  or  want  of  repair  the  defendant's 
officers  or  agents  had  notice  or  knowledge,  then  your  ver- 
dict must  be  for  the  defendant." 

The  jury  had  been  sufficiently  charged  as  to  the  effect  of 
appellee's  negligence,  if  any,  upon  his  right  of  recovery,  by 
the  eighth  instruction.  The  fault  of  this  instruction  is, 
that  it  charges  in  effect,  that  if  the  accident  was  the  result 
of  the  joint  operation  of  negligence  of  Blondet  and  a 
defective  condition  of  the  machinery,  of  which  appellant 
had  no  actual  notice  or  knowledge,  although  perhaps 
chargeable  with  notice,  yet  no  recovery  could  be  had.  It 
was  not  error  to  refuse  to  so  instruct. 

The  twelfth  instruction  is,  in  part,  as  follows : 

"If  the  plaintiff  had  the  same  notice  or  knowledge  of 
defects  in  said  elevator  that  the  officers  or  agents  of  the 
Union  Show  Case  Company  did,  and  continued  to  use  the 
same  without  objection,  then  he  can  not  recover  in  this  case, 
and  your  verdict  must  be  for  the  defendant." 

VolLXXTM 
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As  applied  to  the  facts  here,  this  is  not  the  law,  and  the 
instruction  was  properly  refused.  Illinois  Steel  Co.  v. 
Scbjmanowski,  guprcL 

It  is  complained  that  the  trial  court  erred  in  admitting, 
over  objection,  certain  opinion  evidence. 

A  witness.  Joltings,  an  elevator  builder,  was  examined  as 
to  what  the  opemtion  of  the  governor  would  be  if  the  ele- 
vator was  dropped,  by  releasing  the  dogs  when  there  was 
slack  cable.  Ko  specific  objection  is  made  to  any  hypo- 
thetical questions  put  as  to  the  facts  assumed;  the  only 
objection  now  urged  being  that  it  was  a  matter  readily 
determinable  by  the  jury,  and  not  calling  for  opinion  evi- 
dence. 

We  think  that  the  evidence  was  properly  admitted. 
Whether  the  governor  would  in  such  case,  if  in  good  work- 
ing order,  operate  to  stop  the  car,  and  within  what  distance 
it  would  so  operate,  were  matters  which  could  not  be 
determined  merelv  from  a  recital  of  the  mechanical  struct- 
ure,  without  some  special  skill  and  knowledge  of  the  work- 
ings of  such  machinery.  The  d^isions  cited  by  appellant 
are  in  cases  where  it  was  sought  to  obtain  the  opinion  of 
witnesses  as  to  the  safety  or  danger  of  certain  conduct  or 
conditions,  and  are  not  in  point. 

Finally,  it  is  contended  that  the  verdict  is  excessive.  If 
it  could  be  said  that  the  evidence  did  not  warrant  a  finding 
that  appellee  bad  sustained  a  permanent  injury  to  the  spine, 
it  might  be  well  urged  that  the  sum  here  awarded  was  in 
excess  of  the  loss  by  reason  of  temporary  inability  to  labor. 
But  there  is  the  testimony  of  ap])eUee  that  he  still  suffers 
from  what  he  describes  as  pain  ^^  in  the  small  of  the  back.^' 
He  testified :  ^^  I  have  it  to-day  yet;  it  has  continued  dur- 
ing all  that  time.  It  is  not  as  severe  now  as  it  was  then.  1  f 
I  do  some  heavv  Hftino^  I  find  out  afterwards  it  was  too 
heavy,  and  I  couldn't  go  to  work  the  next  morning,  and 
often  two  or  three  days  I  have  stayed  borne  that  I  wasnH 
able  to  go  do  wn.'^  His  physician.  Dr.  Wetberie,  testified: 
^*  From  itay  examination  of  the  patient  and  my  treatment 
and  diagnosis,  I  should  say  that  the  matter  with  liia  back 
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was  a  concussion  of  the  spine.  I  have  treated  him  off  and 
on  since  that  time.  I  think  it  is  permanent.  I  don't  think 
there  is  any  cure  for  it,"  etc.  Dr.  Downey  testified :  "  On 
several  occasions  I  tested  in  different  ways,  and  satisfied 
myself  that  there  was  a  tenderness  in  that  particular  part 
of  the  spine,  etc.  From  my  examination,  I  should  say  that 
the  man  was  suffering  from  an  injury  to  the  spinal  cord,  at 
least  he  is  suffering  from  an  injury  to  the  spine  in  some 
form,"  etc. 

Dr.  Sherwood,  called  by  appellant,  was  of  opinion  that 
the  facts  indicated  no  spinal  injury.  We  can  not  say  that 
the  jury  were  not  warranted,  from  a  fair  consideration  of 
all  the  evidence,  in  finding  that  there  was  a  permanent 
injury;  and  upon  such  a  finding  the  verdict  would  not  be 
excessive. 

The  judgment  is  affirmed. 


Queen  Insurance  Company  v.  Dearborn  Savings,  Loan 

and  Building  Ass'n. 

1.  Insurance— A  Clause  Making  Loss  Payabie  to  a  Mortgagee  Held  to 
Constitute  a  New  Contract. — When  a  mortgage  clause  like  the  one 
involved  in  this  case  is  attached  to  a  policy  of  insurance,  it  operates  to 
create  a  new  and  distinct  contract  between  the  underwriter  and  the 
mortgagee,  and  after  such  clause  is  attached  there  are  two  contracts  of 
insurance  in  force  by  reason  thereof,  and  by  reason  of  the  policy,  one 
of  which  is  a  contract  between  the  underwriter  and  the  insured,  and  the 
other  between  the  underwriter  and  the  mortgagee,  and  these  two  con- 
tracts may  be  very  different  in  their  provisions,  dependent  upon  the 
terms  of  the  policy  and  the  clause  added. 

2.  Same— Cerfam  Conditions  of  a  Policy  Hdd  Not  to  be  JPari  of  a 
C<mtraet  unih  a  Mortgagee,  Under  a  Clause  Attached  to  the  PoUey.—Aa 
insurance  policy  contained  a  clause  stating  that  "  the  conditions  herein- 
before contained  shall  apply**  to  any  interest  under  this  policy  which 
may  exist  at  any  time  in  favor  of  a  mortgagee.  Provisions  as  to  proof 
of  loss  and  as  to  brinp;ing  suit  within  twelve  months  followed  such 
clause.  Attached  to  tlio  policy  was  a  slip  making  a  loss  under  tlie 
policy  payable  to  a  mortc:aj:cee.  Held^  that  the  underwriter,  by  its  form 
of  contract,  elected  that  said  provisions  should  not  apply  to  the  mort- 
gagee's contract,  and  that  they  were  no  part  of  the  same,  and  not  bind- 
ing oa  the  mortgagee. 
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Assniupslt,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F:  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1898.    Affirmed.    Opinion  filed  April 

18,  1808. 

Statement  of  the  Case. 

This  case  presents  the  question  of  the  construction  of  a 
policy  of  insurance,  attached  to  which  is  a  clause  making 
the  loss  under  the  policy  payable  to  a  mortgagee. 

On  October  6,  1892,  appellant  issued  its  policy,  insuring 
EUie  L.  Graham  on  certain  property  for  a  period  of  three 
years,  and  to  an  amount  not  to  exceed  $1,400. 

Attached  to  the  policy  was  a  slip  containing  the  following 
provisions : 

"  Loss,  if  any,  payable  to  Dearborn  Savings,  Loan  and 
Building  Association,  mortgagee  or  trustee,  as  hereinafter 
provided: 

"It  being  hereby  understood  and  agreed,  that  this  insur- 
ance, as  to  the  interest  of  the  mortgagee  or  trustee  only 
therein,  shall  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property  insured,  nor  by  the 
occupation  of  the  premises  for  purposes  more  hazardous 
than  are  permitted  by  the  terms  of  this  policy. 

"  Provided,  that  in  case  the  mortgagor  or  owner  neglects 
or  refuses  to  pay  any  premium  due  under  this  policy,  then, 
on  demand,  the  mortgagee  or  trustee  shall  pay  the  same. 
Provided,  also,  that  the  mortgagee  or  trustee  shall  notify 
this  company  of  any  change  of  ownership  or  increase  of 
hazard  which  shall  come  to  his  or  their  knowledge,  and  shall 
have  permission  for  such  change  of  ownership  or  increase 
of  hazard  duly  indorsed  on  this  policy.  And  provided,  fur- 
ther, that  every  increase  of  hazard,  not  permitted  by  this 
policy  to  the  mortgagor  or  owner,  shall  be  paid  for  by  the 
mortgagee  or  trustee  on  reasonable  demand,  and  after  made 
by  this  company  upon,  and  refusal  by,  the  mortgagor  or 
owner  to  pay,  according  to  the  established  schedule  of  rates. 
It  is,  however,  understood  that  this  company  reserves  the 
right  to  cancel  this  policy,  as  stipulated  in  the  printed  con- 
ditions in  said  policy;  and  also  to  cancel  this  agreement  on 
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giving  ten  days'  notice  of  their  intention  to  the  trustee  or 
mortgagee  named  herein,  and  from  and  after  the  expiration 
of  the  said  ten  days  this  agreement  shall  be  null  and  void. 
It  is  further  agreed  that  in  case  of  any  other  insurance  upon 
the  property  hereby  insured,  then  this  company  shall  not  be 
liable  under  this  policy  for  a  greater  proportion  of  any  loss 
sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  of  insurance  on  said  property,  issued  to  or  held  by 
any  party  or  parties  having  an  insurable  interest  therein. 
It  is  also  agreed  that  whenever  this  company  shall  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under  this  policy, 
and  shall  claim  that  as  to  the  mortgagor  or  owner,  no  lia- 
bility therefor  exists,  it  shall  at  once  and  to  the  extent  of 
such  payment,  be  legally  subrogated  to  all  the  rights  of  the 
party  to  whom  such  payments  shall  be  made,  under  any 
and  all  securities  held  by  such  party  for  the  payment  of 
said  debt.  But  such  subrogation  shall  be  in  subordination 
to  the  claim  of  said  party  for  the  balance  of  the  debt  so 
secured.  Or  said  company  may,  at  its  option,  pay, the  said 
mortgagee  or  trustee  the  whole  debt  so  secured,  with  all  the 
interest  which  may  have  accrued  thereon  to  the  date  of 
such  payment,  and  shall  thereupon  receive  from  the  party 
to  whom  such  payment  shall  be  made,  an  assignment  and 
transfer  of  said  debt,  with  all  securities  held  by  said  parties 
for  the  payment  thereof. 

QuKEN  Insurance  Company, 

A.  R.  Edwards,  City  Manager. 

"  To  attach  to  policy  No.  266,295." 

The  premises  were  entirely  destroyed  by  fire  during  the 
month  of  November,  1893.  On  February  30, 1895,  suit  was 
brought  in  the  name  of  Ellie  L.  Graham  for  the  use  of 
appellee,  and  on  April  13,  1896,  the  title  was  amended  and 
an  amended  declaration  filed,  making  appellee  the  actual 
plaintiff.  The  amended  declaration  alleges  the  making  of 
the  policy  and  the  mortgagee  clause  and  the  total  destruc- 
tion of  the  property  while  the  policy  was  in  full  force  and 
effect,  and  states  that  forthwith,  after  learning  of  the  hap- 
pening of  the  loss  on  October  25, 1894,  appellee  gave  notice 
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to  the  defendant,  and  afterward,  on  December  8,  1894,  it 
demanded  payment  of  $1,400. 

The  defendant  filed  special  pleas,  presenting  the  following 
defenses : 

1.  Action  was  not  commenced  within  twelve  months 
next  after  the  date  of  the  fire.  The  failure  to  bring  said 
action  was  not  due  to  any  act  or  neglect  of  Ellie  L.  Gra- 
ham, the  insured,  but  was  due  to  the  neglect  of  the  Dear- 
born Savings,  Loan  and  Building  Association,  the  plaintiff. 

8.  The  action  was  not  commenced  within  twelve  months 
next  after  the  date  of  the  fire,  to  wit,  within  twelve 
months  next  after  November  19,  1893,  as  provided  by  the 
policy  of  insurance. 

8.  JNeither  Ellie  L.  Graham,  the  insured,  nor  the  Dear- 
born Savings,  Loan  and  Building  Association,  within  sixty 
days  after  the  date  of  the  fire,  to  wit,  within  sixty  days 
after  November  19,  1893,  rendered  to  the  defendant  a 
statement,  signed  and  sworn  to  by  the  insured,  stating  the 
facts  with  reference  to  the  loss,  as  in  and  by  said  policy  of 
insurance  is  provided. 

The  court  sustained  a  demurrer  to  these  special  pleas. 

The  case  was  tried  without  a  jury,  on  the  declaration  as 
above  stated,  and  the  general  issue.  Appellee  offered  in 
evidence  the  policy  of  insurance  with  the  mortgagee  clause 
annexed;  a  bond  from  one  Edward  T.  Chomer,  and  his  wife« 
to  appellee,  dated  October  15, 1889,  and  a  trust  deed  of 
even  date,  securing  said  bond  and  conveying  the  premises 
insured;  a  deed  from  Edward  T.  Chomer  and  wife  to  Ellie 
L.  Graham  for  the  insured  premises,  reciting  that  the  con- 
veyance is  subject  to  an  incumbrance  of  $1,050  and  interest. 

A  witness  was  called  who,  over  objection,  was  permitted 
to  testify  that  at  the  date  of  the  fire  the  interest  of  appel- 
lee in  the  insured  premises  was  more  than  $2,000. 

The  evidence  of  appellee  showed  that  the  fire  occurreil 
during  November,  1893;  that  by  a  mistake  in  the  books 
kept  by  the  appellee  the  building  insured  had  been  confused 
with  another  building  situated  near  it,  so  that,  in  inspect- 
ing the  property  on  which  it  had  placed  loans,  appellee  did 
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not  discover  that  the  building  covered  by  this  particular 
loan  and  by  the  policy  of  insurance  had  been  destroyed. 
This  mistake  was  discovered  during  October,  ISM,  or  within 
a  year  after  the  date  of  the  fire.  VJ\x)n  discovering  that 
the  building  had  been  destroyed,  appellee's  secretary  went 
to  see  an  insurance  agent  who  he  thought  had  procured  the 
policy,  but  was  told  b}^  this  agent  that  she  had  not  obtained 
the  policy.  Nothing  more  was  done  until  December  11, 
1894,  when  the  secretary  went  to  appellant's  general  man- 
ager and  told  him  that  they  wanted  to  file  their  proofs  of 
loss.  The  general  manager  declined  to  discuss  the  matter 
with  him.     No  proofs  of  loss  were  produced. 

Appellant  moved  the  court  to  find  in  its  favor  at  the  close 
of  appellee's  case,  and  upon  the  overruling  of  the  motion, 
by  appropriate  propositions  of  law,  requested  the  court  to 
hold  that  appellee  had  not  complied  with  the  provisions  of 
the  policy  with  reference  to  furnishing  proofs  of  loss  within 
the  required  time;  that  the  suit  could  not  be  maintained 
because  not  brought  within  the  time  limited  by  the  policy; 
that  the  failure  to  so  bring  suit  was  due  to  appellee's  own 
neglect,  and  that,  in  any  event,  interest  could  not  be 
recovered. 

The  court  refused  to  hold  the  propositions  of  law 
requested,  and  entered  judgment  for  the  full  amount  of  the 
policy,  and  allowed  interest.  Exceptions  are  preserved  to 
the  rulings  and  orders  of  the  court. 

Texney,  MoConnbll,  Coffebn  &  Harding,  attorneys  for 
appellant. 

A.  B.  Jbnks,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 
The  following  questions  are  presented  upon  this  appeal : 
1st.     Did  the  provision  of  the  policy,  limiting  the  time 

within  which  suit  might  be  brought,  operate  to  bar  this 
4it  of  appellee,  who  was  the  mortgagee,  to  whom  the  loss 

specified  in  the  policy  is  made  payable  ? 
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2(1.  Did  the  failure  of  appellee  and  Ellie  L.  Graham  to 
make  proofs  of  loss,  required  by  certain  terms  of  the  policy, 
preclude  appellee  from  maintaining  its  suit  ? 

3d.     Was  the  proof  of  appellee's  interest  sufficient  ? 

4th.  Was  the  allowing  of  interest  improper  in  the 
assessment  of  damages? 

The  policy  provides,  beginning  with  line  seventy,  that  the 
insured,  "  within  sixty  days  after  the  fire,  etc.,  shall  render 
a  statement  to  this  company,  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of  the  insured  as 
to  the  time  and  origin  of  the  fire,  the  interest  of  the 
insured,  etc.,  in  the  property,  the  cash  value  of  each  item 
thereof,  and  the  amount  of  loss  thereon,"  etc.  It  also  pro- 
vides, beginning  with  line  106,  "  No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full  compliance  by 
the  insured  with  all  the  foregoing  requirements,  nor  unless 
commenced  within  twelve  months  next  after  the  fire." 

It  is  undisputed  that  no  proofs  of  loss  were  made  by  the 
insured,  Graham,  as  above  provided,  or  by  appellee.  And 
it  is  apparent  that  this  suit  was  begun  after  the  expiration 
of  twelve  months  from  the  date  of  the  fire.  If,  therefore, 
the  above  provisions  are  a  part  of  the  contract  of  insurance 
between  appellant  and  appellee,  just  as  they  are  part  of  the 
contract  between  appellant  and  Graham,  then  the  suit  of 
appellee  can  not  be  maintained.  The  doctrine  is  well  estab- 
lished by  the  decisions  of  this  State,  that  when  a  mortgage 
clause,  like  the  one  here,  is  attached  to  a  policy  of  insurance, 
it  operates  to  create  a  new  and  distinct  contract  between 
the  underwriter  and  the  mortgagee.  After  such  clause  is 
attached  there  are  two  contracts  of  insurance  in  force  by 
reason  thereof  and  by  reason  of  the  policy;  one  of  which  is 
a  contract  between  the  underwriter  and  the  insured,  and  the 
other  is  between  the  underwriter  and  the  mortgagee.  And 
these  two  contracts  may  be  verj^  diiferent  in  their  provisions, 
dependent  upon  the  terms  of  the  policy  and  the  clause  added. 
Hartford  Fire  Ins.  Co.  v.  Olcott,  97  111.  439:  Traders  Ins. 
Co.  V.  Race,  142  111.  338;  Hastings  v.  Westchester  Fire  Ins. 
Co.,  73  N.  Y.  141. 
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We  have,  then,  to  determine  whether  the  two  provisions 
in  question,  i.  e.^  providing  for  proofs  of  loss  and  requiring 
suit  to  be  brought  within  one  year  from  date  of  fire,  are 
operative  alike  in  both  the  contract  with  Graham,  the 
insured,  and  the  contract  with  appellee,  the  mortgagee,  or 
are  limited  in  their  application  to  the  contract  with  the 
former.  We  find  in  the  policy,  appearing  before  either  of 
these  two  provisions  in  question,  beginning  at  line  fifty-six, 
the  following:  "If,  with  the  consent  of  this  company,  an 
interest  under  this  policy  shall  exist  in  favor  of  a  mortgagee 
or  of  any  person  or  corporation  having  an  interest  in  the 
subject  of  insurance  other  than  the  interest  of  the  insured, 
as  described  herein,  the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  provisions  and 
conditions  of  insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached  or  appended  thereto." 

Itseems  clear  that  it  was  the  intent  of  the  underwriter  who 
prepared  the  form  of  this  contract  to  include' some  of  the 
provisions  thereinbefore  set  out,  but  there  is  no  intimation 
that  it  was  intended  to  include  any  of  the  provisions  follow- 
ing thereafter.  By  exclusion  they  are  left  out  when  the 
ones  preceding  are  specified.  Hammerquist  v.  Swensson, 
4-1:  111.  App.  627;  Stettauer  v.  Hamlin,  97  111.  312;  2  Parsons 
on  Cont.,  (6th  Ed.),  516. 

As  against  this  construction,  appellant  relies  upon  Eddy 
V.  London  Assurance  Co.,  143  N.  Y.  311;  American  Bldg.  & 
Loan  Ass'n  v.  Farmers  Ins.  Co.,  40  Pac.  Rep.  125. 

The  effect  of  these  decisions  is  to  hold  that,  while  there 
results  from  the  mortgage  clause  a  new  and  distinct  con- 
tract, different  from  that  between  underwriter  and  insured, 
yet  it  results  not  alone  from  the  mortgage  clause  itself,  but 
from  it  and  the  policy  taken  together;  that  the  mortgage 
clause  is  not  in  itself  a  complete  contract;  and  that  the  gen- 
eral provisions  of  the  policy  which  are  not  inconsistent  with 
the  mortgage  clause,  are  not  abrogated  or  affected  by  it. 

If  no  such  provision  as  the  one  above  quoted,  beginning 
at  line  fifty-six,  were  contained  in  the  polic}',  the  contention 
of  counsel  for  appellant  might  be  sustained;  but  upon  con- 
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sid3ration  of  this  provision,  we  think  it  can  not  be.  It  is 
true  that  the  mortgage  clanse  does  not  alone  constitute  the 
contract  between  underwriter  and  mortgagee,  and  that 
some  of  the  provisions  of  the  policy  must  be  taken  with  the 
mortgage  clause  to  constitute  a  complete  contract.  If  there 
were  no  specific  provision  in  the  policy  as  to  which  parts  of 
the  policy  should  be  so  taken  as  part  of  the  contract  with 
the  mortgagee,  it  might  follow  that  all  parts  not  inconsist- 
ent with  the  mortgage  clause,  should  be  so  included.  But 
we  have  here  the  provision,  at  line  fifty-six,  which  defines 
precisely  what  parts  of  the  policy  shall  be  applicable  to  the 
contract  with  the  mortgagee.  The  parts  so  indicated  are 
enough  of  the  policy  to  make  a  complete  contract,  and  by 
exclusion  no  other  parts  should  be  considered  as  included. 

Both  the  provision  as  to  bringing  suit  within  twelve 
months,  and  the  requirement  of  proofs  of  loss,  follow  the  pro- 
vision at  line  fifty-six,  and  are  not  included  by  the  expression 
"the  conditions  hereinbefore  contained.'*  We  hold,  there- 
fore, that  the  underwriter  by  its  form  of  contract  elected 
that  these  provisions  should  not  apply  to  the  mortgagee's 
contract,  and  that  they  are  no  part  of  the  same,  and  not 
binding  upon  the  mortgagee.  In  no  one  of  the  cases  cited 
is  a  provision  similar  to  the  one  at  line  fifty-six  construed  or 
considered.  It  is  urged  that  the  interest  of  appellee  is  not 
established  by  sufficient  and  competent  evidence.  The 
bond,  evidencing  the  debt  of  the  grantor  of  the  insured, 
Graham,  and  secured  by  the  mortgage  or  trust  deed  in 
question,  was  introduced  in  evidence.  The  bond  is  for  $1,500 
and  interest  at  eight  per  centum  per  annum.  It  is  recited 
in  the  deed  from  Chomer  to  the  insured,  Graham,  that  the 
incumbrance  amounts  to  $1,050  "and  interest."  If  no 
interest  were  due  at  the  date  of  this  deed,  viz.,  March  15, 
1800,  nevertheless  the  principal  duo  with  interest  at  eight 
]>er  centum  to  the  time  of  finding  would  amount  to  more 
than  the  sum  due  upon  the  policy  of  insurance.  No  attempt 
was  made  by  appellant  to  show  that  any  part  of  the  debt 
evidenced  by  the  bond,  either  principal  or  interest,  had 
been  paid. 

Comstock,  the  secretary  of  appellee,  testified  that  the 
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interest  of  appellee  was  "in  excess  of  the  face  of  the  policy, 
and  at  the  time  we  made  the  demand  it  was  $2,000,"  and 
had  never  since  been  less.  This  testimony  was  not  neces- 
sary in  the  absence  of  any  showing  that  the  debt  evidenced 
by  the  bond  had  been  paid;  and  if,  in  form,  subject  to  criti- 
cism, as  giving  a  conclusion  of  the  witness  rather  than  the 
result  of  his  computation,  it  was  at  least  not  harmful  to 
appellant.  Munson  v.  Far  well,  16  111.  App.  365,  which  was 
a  recovery  for  money  paid,  laid  out  and  expended,  and 
HoUst  V.  Bruse,  69  111.  App.  48,  which  was  a  suit  for  goods 
sold,  are  not  in  point. 

The  remaining  question  is  as  to  the  allowing  of  interest. 

One  of  the  provisions  of  the  policy,  beginning  at  line  three, 
is,  that  "  the  sum  for  which  this  company  is  liable,  pursuant 
to  this  policy,  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
have  been  received  by  the  company,"  etc.  The  ascertain- 
ment and  estimate  referred  to  are  provided  for  at  line  two, 
and  are  to  be  made  by  the  insured  and  appellant,  or,  if  thev 
difiFer,  by  appraisers.  The  neglect  of  the  insured  to  act  in 
this  behalf  is  expressly  excluded  as  affecting  the  interest  of 
appellee  by  the  terms  of  the  mortorage  clause,  which  pro- 
vide :  "  It  being  hereby  understood  and  agreed  that  this 
insurance,  as  to  the  interest  of  the  mortgagee  or  trustee 
only  therein,  shall  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  property  insured,"  etc. 

The  finding  and  judgment  of  the  trial  court  was  for 
$1,562.  Of  this  $162  was  allowed  as  interest.  Whether 
the  interest  be  computed  from  the  date  of  the  loss,  or  from 
the  date  of  the  oflfer  by  appellee  to  make  proofs  of  loss,  it  is 
in  either  case  not  excessive.    The  judgment  is  affirmed. 
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1,  Trials—^  Mere  Preponderance  of  Emdence  aU  that  is  Required 
to  Justify  a  Verdict  in  a  Civil  Case.— An  instruction  which  permits  a 
recovery  where  the  plaintiffs  evidence  slightly  preponderates  is  not 
erroneous,  a  clear  preponderance  not  being  required  in  civil  cases. 
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2.  Instructions— Considered  and  Approwd,-— The  court  discusses 
instructions,  given  in  full  in  the  opinion,  relating  to  the  use  of  defective 
machinery  as  affecting  the  liability  of  a  master  for  injuries  to  a  servant, 
to  the  question  of  the  relation  of  witnesses  to  the  parties  as  affecting 
their  credibility  and  to  the  exercise  of  ordinary  care  by  a  plaintiff  suing 
for  injuries,  and  holds  that  such  instructions  state  the  law  correctly. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1698.  Affirmed.  Opinion 
filed  AprU  18,  1898. 

L.  C.  Cooper  and  S.  S.  Jonas,  attorneys  for  appellant. 

Edward  Maheb  and  Charles  C.  Gilbert,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Coukt. 

Appellee,  an  employe,  sued  appellant,  his  employer,  to 
recover  for  injuries  claimed  to  have  been  caused  by  appellee 
using  a  broken  hay-cutter  by  order  of  ap{)ellant.  A  trial 
before  the  Superior  Court  and  a  jury,  resulted  in  a  verdict 
for  appellee  of  $2,500,  on  which  the  court,  after  a  remit- 
titur of  $700,  entered  judgment  for  $1,800,  from  which  the 
appeal  was  taken. 

It  is  claimed  that  the  court  erred  in  giving  for  appellee 
the  first,  fourth  and  eighth  instructions,  in  modifying  and 
giving  as  modified  the  ninth  and  eleventh  instructions  asked 
by  appellant,  and  that  the  verdict  is  contrary  to  the  law  and 
the  evidence. 

The  first  instruction,  which  is,  "  The  court  instructs  the 
jury  that  while,  as  a  matter  of  law,  the  burden  of  proof 
is  upon  the  plaintiff,  Dougherty,  and  it  is  for  him  to  prove 
his  case  by  a  preponderance  of  the  evidence,  still  if  the  jury 
find  that  the  evidence  bearing  upon  the  plaintiffs  case  pre- 
ponderates in  his  favor,  although  but  slightly,  it  would  be 
sufficient  for  the  jury  to  find  the  issues  in  his  favor,  and  to 
find  a  verdict  against  the  defendant,  Donley,"  is  approved 
by  the  Supreme  Court  in  the  case  of  Taylor  v.  Felsing,  164 
ni  831. 
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The  fourth  instruction  is  as  follows :  "  The  court  instructs 
the  jury  that  if  you  believe  from  the  evidence  in  this  case 
that  the  hay-cutter  was  defective,  as  charged  in  the  declara- 
tion, and  that  the  plaintiff  notified  the  defendant  of  such 
defect,  and  if  you  further  believe  from  the  evidence  that 
such  defect,  if  any,  rendered  the  service  which  plaintiff  was 
engaged  to  perform,  more  dangerous,  and  that  the  defend- 
ant thereupon  promised  the  plaintiff  that  he,  the  defendant, 
would  have  said  hay-cutter  repaired;  and  if  you  further 
believe  from  the  evidence  that  the  plaintiff  thereupon  relied 
upon  the  said  promise  of  the  said  defendant  to  repair  said 
hay-cutter,  and  that  the  said  plaintiff  continued  in  his  said 
employment  a  reasonable  time  to  permit  the  defendant  to 
repair  said  hay-cutter,  the  plaintiff  was  not,  then,  guilty  of 
neorligence  in  continuing  to  use  said  hay-cutter  for  a  reason- 
able time.  And  the  court  further  instructs  vou  that  in  such 
case  your  verdict  should  be  for  the  plaintiff,  unless  you 
further  find  from  the  evidence  that  the  plaintiff  was  himself 
guilty  of  negligence  in  the  manner  in  which  he  used  said 
hay-cutter  at  the  time  he  was  injured;  or  that  you  further 
fi.nd  from  the  evidence  that  the  danger  bv  reason  of  said 
defect,  if  any,  was  so  great  that  no  prudent  person  would 
have  used  said  hay-cutter  in  its  then  condition,  as  shown  by 
the  evidence  in  this  case.'' 

We  think  this  instruction  subject  to  criticism,  in  that  it 
tells  the  jury  that,  under  the  conditions  stated  in  the  first 
part  of  the  instruction,  if  they  believed  the  same  from  the 
evidence,  "  the  plaintiff  was  not  then  guilty  of  negligence 
in  continuing  to  use  said  hay-cutter  for  a  reasonable  time," 
but  we  think  the  remainder  of  the  instruction  so  far  modi- 
fies the  objectionable  part  as  to  state  the  law  of  the  case  with 
substantial  correctness,  and  that  the  jury  were  not  misled. 
la  Missouri  Furnace  Co.  v.  Abend,  107  111.  51,  the  Supreme 
Court  say :  "  It  is  now  uniformly  stated  by  text  writers, 
that  where  the  master,  on  being  notified  by  t  le  servant  of 
defects  that  render  the  service  he  is  engaged  to  perform 
more  hazardous,  expressly  promises  to  make  the  needed 
repairs,  the  servant  may  continue  in  the  employment  a  rea- 
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sonable  time  to  permit  the  performance  of  a  promise  in  that 
regard,  without  being  guilty  of  negligence,  and  if  an  injury 
results  therefrom,  he  may  recover,  unless  the  danger  is  so 
imminent  that  no  prudent  person  would  undertake  to  per- 
form the  service."  To  the  same  effect  is  Swift  &  Co.  v. 
Madden,  165  111.  47. 

It  is  unnecessary  to  discuss  the  eighth  instruction  given, 
or  the  ninth  and  eleventh,  as  asked  and  modified  by  the 
court.    They  are: 

"8.  The  jury  are  instructed  that  the  fact  that  any 
witness  in  the  case  is  or  has  been  in  the  employ  of  either 
the  plaintiff  or  defendant,  as  well  as  the  relations  which 
exist  between  any  witness  and  either  party  to  the  suit,  and 
any  interest  a  witness  may  have  in  the  result  of  the  suit,  so  far 
as  the  same  may  be  shown  by  the  evidence,  may  be  consid- 
ered by  the  jury  in  determining  the  weight  which  ought  to 
be  given  to  the  testimony  of  such  witness,  taking  the  same 
in  connection  with  all  the  other  evidence  in  the  case,  and 
tlie  facts  and  circumstances  proven. 

"  9.  The  jury  are  instructed  that  before  the  plaintiff  can 
recover  a  verdict  in  this  case,  the  law  requires  him  to  prove 
by  a  preponderance  of  evidence,  that  at  the  time  he  received 
the  injury  complained  of,  he  was  exercising  that  degree  of 
care  and  caution  which  a  reasonably  prudent  and  cautions 
man  would  have  exercised  under  like  circumstances,  and  in 
ths  situation  that  plaintiff  waspla^cedy  as  shown  by  the  evir 
dence;  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  at  the  time  he  received  the  injury  complained  of 
did  not  exercise  such  care  and  caution  for  his  personal  safety, 
he  can  not  recover  in  this  action,  and  your  verdict  should 
be  for  the  defendant. 

"11.  You  are  further  instructed  that  if  j^ou  believe  from 
the  evidence  that  the  hay-cutter  referred  to  in  the  evidence 
was  out  of  repair,  broken  and  in  bad  order  at  the  time  of 
the  injury  complained  of,  and  that  it  had  been  so  out  of 
repair,  broken  and  in  bad  order  for  a  long  space  of  time 
before  the  injury  to  the  plaintiff's  hand  was  received,  and 
the  plaintiff  knew  of  this  condition  during  all  the  time,  then 
the  plaintiff,  in  using  it  at  the  time  of  the  injury,  so  used  it 
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at  his  peril,  aad  he  can  not  recover  in  this  action,  and  your 
verdict  should  be  for  the  defendant,  unless  you  find  from 
the  evidence  thai  plaintiff  v^ed  said  hay-cutter  under  the  cir- 
cumstances and  conditions  set  out  in  the  fourth  instruction 
herein.^^ 

The  parts  in  italics  in  the  ninth  and  eleventh  were  the 
modifications  made  by  the  court.  We  have  carefully  con- 
sidered these  instructions  with  reference  to  the  evidence  and 
the  criticisms  of  counsel,  and  are  of  opinion  the  court  did 
not  err  with  respect  thereto. 

On  the  remaining  point,  that  the  verdict  is  against  the 
law  and  the  evidence,  no  question  of  law  is  raised  by  appel- 
lant not  passed  upon  above,  and  upon  a  careful  reading  and 
full  consideration  of  the  evidence  and  examination  of  a  part 
of  the  broken  cutter  submitted  to  this  court,  we  think  onlv 
questions  of  fact  for  the  jury  are  presented.  These  are 
three  :  first,  as  to  the  condition  of  the  hay-cutter  when  it  is 
claimed  appellee  was  ordered  to  use  it;  second,  whether 
appellant  gave  the  alleged  order  to  appellee  to  use  it;  and 

third,  whether  appellee  was  drunk  at  the  time  he  used  the 
cutter  and  was  injured. 

On  all  these  points  there  was  a  conflict  in  the  evidence, 
and  a  verdict  either  for  the  defendant  or  for  plaintiff  would 
have  been  justified  by  it.  No  useful  purpose  could  be  served 
by  discussing  it  in  detail  in  this  opinion.  The  case  has 
apparently  received  full  consideration  by  the  trial  court, 
who  saw  the  witnesses  and  heard  them  testif v,  and  it  hav- 
ing  approved  the  verdict,  after  the  remittitur,  we  do  not 
feel  justified  in  disturbing  it. 

The  judgment  is  afiirmed. 


Stephen  W.  Paul  t.  Henrietta  H.  Panl. 

1.  DrvORCB— On  ih^  Qround  of  Desertion  Where  Complainant  Was 
First  in  Fault — Showing  Necessary. — Where  it  appears  that  a  complain- 
ant in  a  suit  for  divorce  had  deserted  his  wife  without  cause,  he  can  not 
charge  her  with  desertion  hy  merely  showing  a  request  to  her  to  come 
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to  a  particular  place  and  reside  with  him  there,  but  must  show  that  he 
in  good  faith  offered  her  a  home. 

Dirorce. — Appeal  from  the  Circuit  Court  of  Cook  Coimty;  the  Hon. 
Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1898.    Affirmed.    Opmon  fUed  April  18,  1898. 

AsAT  &  Clark,  attorneys  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Windes  delivered  the  opiniost  of  the  Court. 

Appellant  was  married  to  appellee  in  1870,  and  in  1890 
she  began  proceedings  in  the  State  of  New  York,  where 
they  then  resided,  to  procure  a  limited  divorce  from  appel- 
lant. The  New  York  court  found  as  facts,  among  others, 
that  appellant,  without  cause,  on  April  15,  1885,  left  appel- 
lee, since  which  time  they  have  lived  apart,  although  appel- 
lee had  requested  appellant  to  return,  but  he  refused,  and 
also  refused  to  provide  for  appellee  and  their  children,  and 
decreed,  inter  alia^  that  appellee  and  appellant  be  separated 
from  bed  and  board,  provided  they  might  jointly  apply  to 
modify  or  discharge  the  judgment;  that  he  pay  $80  per 
month  for  support  of  appellee  and  infant  children,  and 
$75.67  costs,  and  that  in  case  she  survived  appellant,  or  any 
other  event  should  change  circumstances  of  parties,  appli- 
cation may  be  made  to  modify  the  judgment  by  the  party 
in  interest. 

Appellant  filed  his  feill  for  a  divorce  in  the  Superior  Court 
of  Cook  County,  which  was  later  amended,  and  set  forth  the 
above  facts,  and  in  addition  alleged  he  was  harassed  by 
the  decree  of  the  New  York  court,  had  frequently  appUed 
to  appellee  and  showed  her  that  it  was  impossible  for  him 
to  comply  with  its  terms,  but  offered  to  do  what  he  was 
able,  and  requested  her  to  join  with  him  to  have  said  decree 
modified  or  discharged,  but  she  absolutely  refused,  and 
insists  on  living  apart  from  appellant  and  compelling  him 
to  pay  said  alimony,  and  that  her  continued  attempts  to 
collect  the  alimony  caused  his  discharge  from  employment, 
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and  left  him  without  means  to  support  himself,  her  or  their 
children;  that  he  requested  her  to  join  with  him  to  dis- 
charge said  decree,  and  go  and  reside  with  him  in  Chicago, 
Illinois,  but  she  refused  and  still  refuses  so  to  do;  that,  on 
the  date  of  entry  of  said  decree,  appellee  deserted  and 
absented  herself  from  appellant,  and  has  so  deserted  appel- 
lant for  two  years  and  upward  without  cause. 

A  demurrer  to  the  bill  as  amended  was  sustained,  and 
appellant  having  elected  to  stand  by  his  amended  bill,  it 
was  dismissed  for  want  of  equity.  In  this  there  was  no 
error.  The  allegations  of  the  amended  bill  show  no  cause 
for  divorce  in  Illinois.  Appellant  had  deserted  appellee 
without  cause,  according  to  the  findings  of  the  New  York 
court,  and  this  continued  to  the  time  of  the  decree.  Since 
then,  so  far  as  appears  by  the  amended  bill,  appellant  has 
never  offered  his  wife  a  home  anywhere.  He  does  not 
show  that  he  has  a  home.  He  alleges  that  he  only  makes 
a  bare  living  for  himself  and  his  daughter.  He  can  not 
charge  her  with  desertion,  when  he  was  first  in  fault  in 
living  apart  from  her  without  cause,  until  ho  in  good  faith 
offers  her  a  home.    Phelan  v.  Phelan,  136  111.  445. 

If  appellant's  circumstances  are  so  changed  as  to  justify 
it,  there  appears  to  this  court  no  reason  why  he  may  not, 
under  the  terms  of  the  decree  in  New  York,  make  applica- 
tion for  its  modification  without  appellee  joining  him 
therein.  It  provides  for  a  modification  in  case  "  any  other 
event  shall  change  circumstances  of  parties." 

The  decree  of  the  Superior  Court  is  affirmed. 


Herman  Grossman  et  al.  v.  William  8.  Cosgrove. 

1.  Damaqes— /5,(^  Held  not  Excessive  in  a  Personal  Tnfury  Case. 
— ^The  court  discusses  the  evidence  bearing  on  the  question  of  damages 
in  a  suit  to  recover  for  personal  injuries  and  concludes,  in  view  of  the 
facts  shown,  that  a  judgment  for  $5,000  is  not  excessive. 

2.  Afpellatb  Ck>URT  Practioe— £rror«  not  Argued  Deemed  Waived, 

VoLUXtlB 
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—Where  an  appellant  assigns  a  number  of  errors,  but  calls  attention  in 
bis  brief  to  only  one,  the  court  will  assume  that  he  has  waived  all  other 
assignments  of  error  and  will  not  consider  them. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Ckyurt  of  Cook  Coimty;  the  Hon.  Jambs  Goggin,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  ISOS.  Affirmed.  Opinion  filed 
April  IS,  1898. 

HoFHEiMEB  &  Pflaum,  attomeys  for  appellants. 

Alfbkd  E.  McCordio  and  Jamks  J.  fiARsous,  attorneys 
for  appellee. 

Mb.  Justice  Windbs  delivered  the  ornrioN  op  the  Coitbt. 

Appellee  recovered  a  verdict  and  judgment  of  $5,000  in 
the  Superior  Court,  for  personal  injuries  received  by  him 
because  of  the  negligence  of  appellants'  servant  in  the  opera- 
tion of  an  elevator  cab  in  appellants'  building.  Appellants 
have  assigned  divers  errors,  but  call  attention  in  their  brief 
to  one  only — that  the  verdict  is  grossly  excessive — and  we 
therefore  assume  they  have  waived  all  other  assignments  of 
error,  and  have  not  considered  them. 

As  a  result  of  appellee's  injuries^  received  September  1^, 
1893,  he  was  disabled  for  about  five  months,  had  to  go  on 
crutches  six  months,  and  carried  a  cane  two  years;  his 
wounds  were  dressed  once  or  twice  a  day  for  five  months; 
he  required  the  services  of  a  nurse  three  months,  and 
incurred  expenses,  for  physicians,  medicines  and  nurse,  of 
nearly  $900.  At  the  time  of  the  trial,  in  April,  1897,  his 
foot  was  stiff  and  caused  him  considerable  pain,  and  he  had 
to  walk  bearing  three-quarters  of  his  weight  on  the  ball  of 
his  foot.  This  condition  is  permanent,  and  can  not  be 
removed  by  an  operation.  The  bone  of  his  leg  is  calloused. 
It  is  impossible  for  him  to  do  physical  labor  requiring  him 
to  be  constantly  on  his  feet.  Since  the  accident,  when  at 
work,  he  tires  easily  and  grows  nervous  and  irritable  for 
apparently  trivial  causes.  Prior  to  his  injury  he  was  a 
shoe  salesman,  both  capable  and  efficient,  quick  and  active, 
enjoyed  good  health,  and  received  a  weekly  salary  of  $18. 
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He  did  not  work  for  one  and  one-half  years  after  the 
injury. 

In  view  of  the  foregoing  facts,  which  are  not  controverted, 
we  do  not  think  the  verdict  is  excessive.  It  is  not  claimed 
that  the  verdict  was  not  the  result  of  the  calm,  impartial 
and  careful  consideration  of  the  jury,  nor  that  they  were 
actuated  by  any  feelings  of  passion  or  prejudice  in  reach* 
ing  the  conclusion  they  did.  This  being  so,  and  the  verdict 
having  received  the  approval  of  the  trial  court,  we  think 
the  judgment  should  be  and  it  is  afi&rmed. 


John  Olson  et  al.  v.  Michael  O'Malia. 

1.  Evn>BNCB— Order  Issued  by  a  Partner,  Admissible  as  Evidenee  of 
Amount  Due.— The  act  of  one  partner  in  the  prosecution  of  the  partner- 
ship business  is  binding  on  other  members  of  the  firm,  and  hence  an 
order  issued  by  one  member  of  a  firm  to  a  creditor  of  such  firm,  is 
admissible  as  tending  to  show  the  amount  due  such  creditor. 

2.  Mechanics'  iJxs^-^Right  of  Sub-^sontractor  to  Sue  Original  Con- 
tractor, Not  Affected  by  the  Statute.— The  statute  relating  to  mechanics' 
liens  gives  a  sub-contractor  a  lien,  and  also  the  right  to  sue  the  con- 
tractor and  owner  jointly,  and  the  sub-contractor  may  pursue  either  of 
these  remedies  he  desires,  or  he  may  have  his  common  law  action 
against  the  contractor  alone  on  his  omtract,  as  the  statute  in  no  way 
affects  his  right  to  sue  on  his  contract  with  the  original  contractor. 

Transcript,  from  a  justice  of  the  peace.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  April  18, 
1898. 

James  W.  Bbaoh,  attorney  for  plaintiffs  in  error. 

James  Hibbbk,  attorney  for  defendant  in  error. 

Mb.  Justice  Windbs  deliybbed  the  opinion  of  the  Coubt. 

The  only  questions  in  this  case  are  whether  the  trial  court 

erred  in  admitting  in  evidence  a  written  order  made  pay- 
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able  to  defendant  in  error,  signed  by  one  of  two  partners, 
the  plaintiffs  in  error,  and  whether  defendant  in  error, 
a  sab-contractor,  can  maintain  an  action  against  plaint- 
iffs in  error,  the  original  contractors,  for  the  construction 
of  a  building,  without  joining  as  a  defendant  the  owner  of 
the  building.  There  is  no  contention  but  that  plaintiffs  in 
error  were  partners  in  business,  and  that  they  contracted 
with  defendant  for  the  work  and  materials  on  account  of 
which  this  suit  was  brought.  The  order  in  question  was 
given  by  one  of  the  plaintiffs  to  defendant  on  account  of  a 
balance  due  defendant  on  his  contract.  The  act  of  one 
partner  in  the  prosecution  of  the  partnership  business,  is 
binding  on  the  other,  and  the  order  was  therefore  properly 
admitted  as  tending  to  show  the  amount  due  defendant  in 
error. 

The  statute  relating  to  mechanics'  liens  (Ch.  82,  Sees.  25, 
29  and  39)  gives  a  sub-contractor,  on  certain  conditions  not 
necessary  here  to  enumerate,  a  lien  for  work  done  and 
materials  furnished  pursuant  to  his  sub-contract,  and  also  the 
right  to  sue  the  contractor  and  owner  jointly  for  the  amount 
due  him  from  the  original  contractor,  but  the  judgment  he 
may  obtain  can  be  enforced  against  the  owner  only  to  the 
extent  that  he  is  liable  under  his  contract  with  the  original 
contractors.  The  sub-contractor  may  pursue  either  of  these 
remedies  he  desires,  or  he  may  have  his  common  law  action 
against  the  contractor  alone  on  his  contract.  Had  it  been 
intended  that  the  remedies  given  by  the  statute  precluded 
the  remedy  on  the  contract,  no  doubt  the  statute  would  so 
declare.  First  Baptist  Church  v.  Andrews,  87  111.  172; 
Havighorst  v.  Lindberg,  67  111.  463;  Quinn  v.  Allen,  85  III  39. 

It  has  been  held  that  a  contractor  claiming  a  mechanic's 
lien,  may  pursue  the  remedy  given  by  statute  in  chancery 
to  enforce  the  lien  and  a  suit  at  law  against  the  owner 
simultaneously.  West  v.  Ftemming,  18  111.  248;  McCarthy 
V.  Neu,  93  111.  455. 

We  see  no  reason  why  the  same  principle  may  not  be 
invoked  by  the  sub-contractor. 
'    The  judgment  is  affirmed* 
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Andrew  J  •  J.  Miller  t.  Charles  E.  Schaefer. 

1.  Eqcity  Plbadinq — Where  a  PromUe  is  Pleaded  the  Promisee 
Should  be  Named  and  the  Consideration  Stated, — ^Where  a  petition  for 
a  mechanic's  lien  alleges  that  a  grantee  of  the  land,  on  which  the  lien  is 
claimed,  promised  in  writing  to  pay  the  amount  claimed,  but  does  not 
state  to  whom  the  aUeged  promise  was  made,  nor  what,  if  any,  consider- 
ation there  was  therefor,  such  alleged  promise  must  be  regarded  as  with- 
out consideration,  and  of  no  binding  effect 

2.  Decrees — Must  be  Supported  by  Allegations  of  BiK.— -There  can 
be  no  valid  decree  without  allegations  in  the  bill  as  a  basis  for  it,  as  it  is 
quite  as  essential  that  there  be  allegations  in  the  bill  as  proof  to  sustain 
the  decree. 

8.  Same — Record  Must  Contain  Proof  to  Sustain. — It  is  incumbent 
on  a  party  in  whose  favor  a  decree  is  rendered  to  preserve  in  the  record 
the  proof  necessary  to  sustain  his  decree. 

4.  Res  Judicata— P2ea  o/,  Held  Insufficient.  —  A  petition  for  a 
mechanic's  lien  asked  for  a  lien  and  also  a  personal  decree,  and  the 
defendant  filed  what  he  termed  a  plea  of  res  acfjudicata.  The  plea  only 
set  up  facts  constituting  a  defense  to  the  claim  for  a  personal  decree. 
Hdd^  that  it  was  insufficient. 

Mechanic's  Lien  Proceedings.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Hobton,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1898.  Affirmed  in  part  and  reversed  in  part. 
Opinion  filed  April  18,  1898. 

YocKB  &  Healy,  attorneys  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Schaefer,  defendant  in  error,  filed  a  petition  for  a  mechiEin- 
ic's  lien  against  Miller,  plaintiff  in  error,  and  the  Engle- 
wood  Sash  &  Door  Co.,  claiming  a  lien  for  materials  fur- 
nished and  labor  performed  pursuant  to  a  verbal  contract 
between  said  Schaefer  and  J.  C.  and  C.  M.  McCally,  in  con- 
structing for  McCally  Bros,  a  building  on  three  lots,  in  the 
original  town  of  Chicago  Heights.  The  petition  alleges 
performance  of  the  contract  and  acceptance  of  the  building; 
and  that  there  is  due  to  Schaefer  from  J.  C.  and  Charles  M. 
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McCaliy  $125.70,  which  defendants  refuse  to  pay;  also  that 
said  McCallys  sold  said  lots  to  Miller,  and  that  Miller  prom- 
ised in  writing  to  pay  Schaefer's  claim,  but  has  wholly 
refused.  There  is  no  allegation  as  to  whom  Miller  made  this 
alleged  promise,  nor  as  to  what,  if  any,  consideration  there 
was  for  the  promise.  It  was  therefore  nudum  pactum.  The 
court  decreed  a  lien  in  favor  of  Schaefer,  ordered  sale  of 
said  lots  by  the  master  in  chancery,  and  rendered  a  personal 
judgment  against  Miller. 

There  is  no  certificate  of  evidence,  and  no  finding  in  the 
decree  of  facts  or  any  proof  in  the  record  to  justify  a  per- 
sonal judgment  against  Miller. 

There  can  be  no  valid  decree  without  allegations  in  the 
bill  as  basis  for  it.  It  is  quite  as  essential  that  there  be 
allegations  in  the  bill  as  proof  to  sustain  the  decree.  And 
it  is  incumbent  on  a  party  in  whose  favor  a  decree  is  ren- 
dered to  preserve  in  the  record  the  proof  necessary  to  sus- 
tain his  decree.  Parker  v.  Shannon,  114  111.  192;  Smith  v. 
Brittenham,  98  111.  188;  Marvin  v.  Collins,  98  111.  510. 

Plaintiff  in  error  interposed  what  is  termed  a  plea  of  ten 
adft^iccUa^  which  the  chancellor  held  to  be  insufficient,  and 
we  think  properly  so,  because  all  the  allegations  of  the  plea 
might  be  taken  as  true,  and  still  Schaefer  would  be  entitled 
to  a  lien,  though  not  to  a  personal  judgment  against  Miller. 

The  motion  of  Miller  to  set  aside  the  decree  made  after 
the  term  at  which  it  was  rendered,  also  failed  to  show  any 
meritorious  defense,  and  was  therefore  properly  overruled. 

The  decree  is  reversed  in  so  far  as  it  gives  a  personal  judg- 
ment against  Miller,  but  in  all  other  respects  is  affirmed. 

Affirmed  in  part  and  reversed  in  part. 


CASES 
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City  of  Watseka  t.  Luey  E.  Smith. 

1.  Appeals  and  EBSOBS—Error  Without  Injury.^Enon  in  the 
admissioii  of  evidence  and  in  giving  and  refusing  instructions  will  not 
always  warrant  a  reversal  of  the  judgment  of  the  trial  court,  when 
upon  a  review  of  the  whole  evidence  in  the  case  it  is  manifest  the  find- 
ing of  the  jury  was  right  and  that,  as  in  this  case,  the  errors  of  the 
trial  court  were  harmless  to  appellant. 

Trespass  on  the  Gase,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Iroquois  County;  the  Hon.  ChablesR.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
December  17, 1897.    Rehearmg  denied  May  19, 1898. 

Charles  H.  Harwood  and  C.  G.  Hirschl,  attorneys  for 
appellant;  Payson  &  Kessleb,  of  counseL 

Kay  &  Kay,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

Appellee  brought  suit  against  appellant  to  recover  for 
personal  injuries  sustained  by  her  by  twice  falling  on  a 
wooden  sidewalk,  it  being  defective  as  alleged,  and  for  the 
failure  of  appellant  to  use  reasonable  care  to  keep  the  same 
in  a  reasonably  safe  condition  of  repair.    Appellee  was  first 

(391) 
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injured  in  March  and  then  in  April,  1896.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$500,  from  which  it  appeals  to  this  court.  The  errors  com- 
plained of  are,  that  the  court  admitted  improper  evidence, 
gave  improper,  and  refused  proper  instructions  to  the  jury, 
and  the  verdict  is  against  the  weight  of  the  evidence  in  the 
case. 

It  is  insisted,  after  the  first  injury  to  the  appellee  she  knew 
the  bad  condition  of  the  walk,  and  should  have  used  more 
care  than  was  manifested  by  the  evidence  to  avoid  the 
second  injury  sustained  by  her. 

The  answer  to  this,  however,  is,  that  the  evidence  shows 
the  attention  of  the  city  authorities  was  called  to  the  defect- 
ive condition  of  the  walk  just  after  the  first  injury  to  appel- 
lee, and  they  then  attempted  its  repair,  but  owing  to  its 
rotten  state,  it  was  too  weak  to  sustain  reimirs,  and  proved 
to  be  as  unsafe  as  before;  and  it  is  fair  to  infer  appellee 
was  thus  misled  to  her  second  injury. 

Much  complaint  is  made  by  counsel  for  appellant,  of 
errors  in  the  admission  of  evidence,  and  in  giving  and  refus- 
ing instructions  to  the  jury.  We  are  satisfied  improper 
evidence  was  admitted,  and  the  court  erred  in  giving  and 
refusing  instructions,  and  under  ordinary  conditions,  such 
errors  could  not  be  ignored  by  an  Appellate  Court;  but  it 
has  often  been  held  that  errors  in  those  respects  will  not 
always  warrant  a  reversal  of  the  judgment  of  the  trial  court 
when  upon  a  review  of  the  whole  evidence  in  the  case  it  is 
manifest  the  finding  of  the  jury  was  right,  and  such  errors 
could  not  have  induced  an  improper  verdict. 

In  view  of  the  known  bad  condition  of  the  sidewalk  in 
question,  and  the  serious  injury  to  appellee  in  consequence 
thereof,  as  we  think  well  established  by  the  evidence,  we 
are  of  the  opinion  the  verdict  was  right,  and  the  errors  in 
the  particulars  designated  were  not  so  far  prejudicial  to 
appellant,  as  to  require  a  reversal  of  the  judgment.  Where 
it  is  clearly  manifest,  as  in  this  case,  the  errors  of  the  trial 
court  were  harmless  to  the  appellant,  the  judgment  should 
be  affirmed,  and  it  will  be  done  accordingly. 

Judgment  affirmed. 
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Charles  Brunner  t.  William  C.  Picking^  Assignee^  et  aL 

1.  Mechanics'  Liens— Under  Law  in  Force  Prior  to  1896,  Lien  Only 
Covered  What  IVas  Attached  to  the  Real  Estate.— In  order  to  eBtablish  a 
mechanic's  lien  under  the  statute  in  force  prior  to  July  1,  1895,  it  was 
incumbent  upon  the  claimant  to  show  that  the  materials  he  furnished 
and  the  labor  he  performed  went  into  something  that  was  attached  to 
and  formed  part  of  the  real  estate. 

Mechanic's  Lien. — Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court 
at  the  December  term,  1897.  Affirmed.  Opinion  filed  February  28, 
1898.     Rehearing  denied  May  19, 1898. 

Statement  of  the  Case. 

Appellant  filed  his  petition  July  20,  1895,  in  the  Circuit 
Court  of  LaSalle  County,  for  a  mechanic's  lien  upon  cer- 
tain real  estate  in  that  county  for  labor  and  repairs  done  for 
Barber  Brothers,  all  but  $1.20  of  which  was  alleged  to  have 
been  incurred  before  July  1,  1895.  The  suit  was  defended 
by  their  assignee,  and  also  by  the  owner  of  the  land  described 
in  the  petition,  which  Barber  Brothers  occupied  under  a 
lease.  Upon  a  hearing  in  the  Circuit  Court  there  was  a 
decree  that  appellant  was  not  entitled  to  a  lien  and  his  bill 
was  dismissed,  and  from  that  decree  he  prosecutes  this 

appeal. 

Appellant  alleged  in  his  bill  that  he  was  a  manufacturer 
and  repairer  of  steam  and  other  engines,  boilers,  machinery, 
shafting,  pulleys,  brick  and  tile  manufacturing  machinery 
and  dies  therefor,  trucks  and  appliances  pertaining  to  the 
manufacture  of  brick  and  tile;  and  that  he  furnished  mate- 
rials and  labor  for  and  made  certain  repairs,  improvements, 
alterations  and  betterments  in  and  about  the  boilers,  engines, 
brick  and  tile  making  machinery,  dies  and  kilns  and  appurte- 
nances connected  therewith,  all  fixed  and  situated  as  a  part 
of  the  brick  and  tile  manufacturing  plant  of  said  Barber 
Brothers  on  the  piece  of  land  described  in  the  bill.  His 
right  to  a  lien  was  denied  by  the  answers,  and  appellees 
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make  the  point  here  against  appellant  that  there  is  no  tes- 
timony that  any  part  of  the  bill  contracted  by  Barber 
Brothers,  and  for  which  this  suit  was  brought,  was  used  for 
the  betterment  or  improvement  of  said  tile  factory,  or  was 
applied  to  anything  annexed  to  the  real  estate. 

Feed  T.  Beebs,  attorney  for  appellant. 

Vincent  J.  Duncan  and  Haskins  &  Panneck,  attorneys 
for  appellees. 

Mb.  Justice  Dibell  deliyerbd  the  opinion  of  the  Coubt. 

In  order  to  establish  a  lien  under  the  statute  then  in 
force,  it  -was  incumbent  upon  appellant  to  show  that  the 
materials  he  furnished  and  the  labor  he  performed  went 
into  something  that  was  attached  to  and  part  of  this  real 
estate.  Hunter  v.  Blanchard,  18  111.  318;  Compound  Lum- 
ber Co.  V.  Murphy,  169  111.  843.  We  have  carefully 
examined  the  evidence  in  the  record  and  find  no  proof  upon 
this  subject  except  the  answer  to  a  single  question  put  by 
appellant's  attorney  to  one  of  defendants'  witnesses  on  cross- 
examination  which  question  and  answer  are  as  follows: 
^^  Q.  And  these  repairs  and  the  like  that  were  got  from 
Mr.  Brunner  were  actually  used  and  connected  with  that 
tile  factory,  weren't  they  ?  A.  Yes,  sir;  what  we  got  from 
Mr.  Brunner."  We  find  nothing  else  in  the  evidence  that 
has  any  tendency  to  show  that  all  or  any  particular  part  of 
the  bill  here  sued  for  in  any  way  entered  into  or  became  a 
part  of  or  aided  in  the  betterment  or  improvement  of  the 
real  estate  in  question.  The  evidence  shows  that  the  bill 
was  for  repairs  and  labor  furnished  Barber  Brothers  from 
time  to  time,  but  whether  said  repairs  were  upon  realty  or 
upon  machinery  attached  to  the  realty  or  whether  they 
were  upon  personal  property  used  by  Barber  Brothers  in 
their  tile  business  is  not  shown.  Said  labor  and  repairs  may 
have  been  upon  buildings  and  fixed  machinery,  or  they  may 
have  been  upon  movable  personal  property  used  in  connec- 
tion with  the  factory,  such  as  tools,  tracks,  etc.    They  may 
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have  been  partly  upon  the  one  and  partly  upon  the  other; 
and  if  so,  there  is  no  evidence  to  show  how  much  of  the  bill 
went  into  that  which  is  attached  to  the  realty.  On  these 
subjects  the  record  is  silent.  The  one  question  and  answer 
above  quoted  is  in  our  judgment  altogether  too  vague  and 
uncertain  to  entitle  appellant  to  a  lien  upon  the  real  estate 
for  any  particular  sum  of  money. 

This  lack  of  proof  was  fatal  to  appellant's  claim  for  a 
lien,  and  the  decree  of  the  court  below  will  be  atiirmed. 


Henry  W.  Wells  et  al.  v.  Wallace  Mathews. 

1.  FRACnCK-^Affldavit  of  Claim  May  Be  Allowed  After  Plea  is 
FUed, — Under  the  statutes  of  this  State,  the  court  has  power,  upon 
proper  cause  being  shown,  to  allow  the  plaintiff  to  file  an  affidayit  of 
claim  even  after  a  plea  has  been  filed,  and  then  strike  such  plea  from 
the  files  for  want  of  an  affidavit  of  a  meritorious  defense,  and  in  this 
case  the  court  discusses  the  circumstances  and  concludes  that  a  proper 
showing  was  made. 

Assampslt,  on  a  promissory  note.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon;  Robert  H.  Lovbtt,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 28, 189a    Rehearing  denied  May  19,  1^98. 

Statement  of  the  Case. 

This  was  a  suit  by  appellee  against  appellants,  upon  a 
promissory  note.  A  former  judgment  for  plaintiff  was 
reversed  because  defendants  were  defaulted  with  a  plea  in 
bar  on  file  and  not  disposed  of.  (70  111.  App.  504.)  The 
cause  was  reinstated  in  the  court  below  September  21, 
1897,  and  plaintiff  then  asked  leave  to  file  with  this  decla- 
ration an  affidavit  of  claim  as  provided  by  statute,  and  sup- 
ported his  application  by  an  affidavit  of  the  plaintiff  that 
to  the  best  of  his  knowledge  and  belief  the  defendants  had 
no  defense  to  the  action  either  in  law  or  in  equity,  and  that 
the  plea  was  filed  only  to  delay  plaintiff  in  recovering  his 
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legal  demands;  and  also  by  affidavits  tending  to  show  that 
the  plea  previously  filed  by  the  defendants  was  immediately 
withdrawn  from  the  files  and  was  not  on  file  when  the 
former  judgment  by  default  was  rendered,  and  that  neither 
plaintiff  nor  the  clerk  of  the  court  knew  it  had  been  filed 
when  the  former  judgment  was  taken,  though  they  exer- 
cised diligence  in  searching  for  a  plea.  Leave  was  granted 
and  an  affidavit  of  claim  was  filed.  Plaintiff  thereupon 
moved  to  strike  the  plea  from  the  files  for  want  of  an  affi- 
davit of  merits  in  its  support.  Said  motion  was  granted 
and  defendants  were  defaulted,  and  judgment  was  entered. 
Later  on  the  same  dav  defendants  entered  a  motion  to  set 
aside  the  order  striking  said  plea  from  the  files  and  default- 
ing defendants  and  entering  judgment  against  them.  This 
motion  was  heard  and  denied.  This  appeal  is  from  said 
judgment. 

H.  W.  Wells,  attorney  for  appellants. 

FosTBE  &  Oarlock,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Spradling  v.  Russell,  100  111.  522,  sustains  the  action  the 
court  took  in  this  case,  if  good  cause  therefor  was  shown. 
The  sole  contention  of  appellants  is  that  as  their  pleai  was 
filed  January  8,  1896,  and  the  motion  for  leave  to  file  an 
affidavit  of  claim  was  not  made  till  September  25, 1897,  it 
came  too  late,  or  at  least  should  not  have  been  granted 
without  a  showing  as  to  the  time  when  plaintiff  learned 
defendants  had  no  defense,  and  not  at  all  if  it  appeared 
plaintiff  knew  that  fact  when  the  declaration  was  filed. 
This  position  ignores  the  proof  tending  to  show  defendants 
withdrew  their  plea  as  soon  as  filed,  that  plaintiff  took  the 
previous  judgment  by  default  in  ignorance  of  the  existence 
of  a  plea,  and  that  the  motion  for  leave  to  file  an  affidavit 
of  claim  was  made  only  four  days  after  the  case  was  re- 
docketed  in  the  trial  court.  The  plaintiff  made  his  applica* 
tion  for  leave  to  file  an  affidavit  of  claim  on  the  fourth  dav 
the  trial  court  had  jurisdiction,  after  he  learned  defendants 
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proposed  to  interpose  a  defense.  We  think  he  made  his 
motion  in  apt  time.  If  defendants  had  asked  leave  to  file 
an  affidavit  of  merits  with  their  plea  it  must  have  been 
granted.  As  they  did  not  ask  siich  leave  it  is  a  fair  pre- 
sumption they  could  not  make  such  an  affidavit,  and  had  no 
defense.  If  not,  they  have  not  been  injured.  The  judg- 
ment will  be  affirmed. 


E.  E.  Saxton  t.  City  of  Peoria. 

1.  Cities  and  Villaoes— Granf  of  Power  to  Pass  Polioe  Regnla- 
turns  CoTistrued, — Any  regulation  passed  by  a  city  council  having  for 
its  object  the  prevention  of  acts  tending  to  a  breach  of  the  peace,  or 
the  protection  of  private  rights,  falls  within  the  meaning  of  the  l^isla- 
tive  provision  granting  to  cities  and  villages  the  power  to  regulate  their 
police  and  to  pass  and  enforce  aU  necessary  police  ordinances. 

2.  Same— An  Ordinance  Held  to  be  a  Proper  Exercise  of  Police 
Powers, — A  city  ordinance  providing  that,  "Any  person  who  shaU 
within  said  city  •  *  *  enter  any  private  premises  against  the  con- 
sent of  the  owner  or  occupant  thereof,  or  shall  trespass  upon  any  private 
premises  *  *  *  shall,  on  conviction,  be  fined,"  etc.,  is  a  proper  and 
valid  police  regulation. 

Complaint,  before  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Peoria  County;  the  Hon.  R  H.  Lovett,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1897.  AflArmed.  Opinion 
filed  February  28, 1808.    Rehearing  denied  May  19,  1898. 

Haioiond  &  Wybth,  attorneys  for  appellant. 

The  grant  of  police  power  to  the  city,  Ch.  2i,  Art.  V, 
sub-head  66,  "  to  regulate  the  police  of  the  city  or  village, 
and  pass  and  enforce  all  necessary  police  ordinances,"  does 
not  empower  the  city  to  enact  the  ordinance  in  question  as 
involved  in  this  case.  Huesing  v.  City  of  Eock  Island,  128 
m.  466;  Village  of.  Cerro  Gordo  v.  Rawlings,  135  111.  36; 
Breggoglia  v.  Borough  of  Vineland,  53  N.  J.  L.  168;  City 
of  Goshen  v.  Crary,  58  Ind.  268. 

There  is  a  strict  construction  of  delegated  powers.  When 
donbtful,  held  not  to  exist  Twining  v.  City  of  Elgin,  38 
111.  App.  856. 
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Police  regulations,  if  unjust,  unreasonable  or  in  restraint 
of  common  rights,  are  void.  Hawes  v.  City  of  Chicago, 
158  111.  658;  Twining  v.  City  of  Elgin,  supra. 

A  specific  enumeration  of  powers  is  an  exclusion  of  power 
to  do  anything  further  or  different  upon  such  subject;  such 
enumeration  acts  as  a  limitation  upon  the  general  power 
conferred.  So  it  has  been  held  that  the  general  police  power 
clause  can  not  be  invoked  to  sustain  ordinances  which  en- 
large the  meaning  of  other  express  grants,  as,  for  a  familiar 
instance,  sub-head  41  of  above  Art.  Y,  relating  to  licensing 
and  prohibiting  peddlers,  etc.  Huesing  v.  City  of  Rock 
Island,  128  111.  465;  Village  of  Cerro  Gordo  v.  Bawlings, 
135  111.  36;  Village  of  Des  Plaines  v.  Poyer,  123  IlL  348; 
City  of  Chicago  v.  Phoenix  Ins.  Co.,  126  111.  276. 

The  State  has  full  and  ample  police  power  upon  all  sub- 
jects.   It  limits  its  grants  of  power  to  cities. 

W.  V.  Tefft,  city  attorney,  for  appellee;  W.  I.  Slemmons, 
of  counsel. 

As  to  the  right  to  punish  offenders  for  trespassing  upon 
private  property,  we  cite  the  court  to  the  following  cases : 
Beggs  V.  State,  122  Ind.  54;  State  v.  Glenn,  23  S.  £.  Bep. 
1004;  Gray  v.  Parke,  39  N.  E.  Rep.  191. 

Mb.  Justice  Wright  dblivebkd  the  opinion  op  the  Court. 

On  December  18,  1896,  William  H.  Becker,  by  sworn 
complaint,  instituted  before  a  police  magistrate  a  suit 
against  appellant,  charging  him  with  the  violation  of  sec- 
tion 1676,  article  31  of  the  ordinances  of  the  city  of  Peoria, 
the  material  part  of  which  reads  as  follows :  "  Any  person, 
who  shall  within  said  city  *  ♦  ♦  enter  any  private 
premises  against  the  c-onsent  of  the  owner  or  occupant 
thereof,  or  shall  trespass  upon  any  private  premises,  •  ♦  * 
shall,  on  conviction,  be  fined  not  less  than  five  dollars,  nor 
more  than  twenty-five  dollars  for  each  and  every  offense." 
The  case  having  been  removed  by  appeal  to  the  County 
Court,  a  jury  was  waived  and  a  trial  by  the  court  resulted 
in  a  finding  of  guilty  against  appellant,  and  a  judgment  was 
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rendered  against  him  for  $5  and  costs,  from  which  he  ap- 
peals to  this  court,  and  for  error  chiefly  urges  the  admission 
in  evidence  by  the  court  of  the  onlinance  in  question. 
Counsel  for  appellant,  in  their  briefs  and  arguments,  insist 
upon  the  invalidity  of  the  ordinance  under  which  the  con- 
viction was  obtained,  and  this  is  the  principal  question  pre- 
sented to  us  for  decision. 

The  facts,  which  we  think  are  not  successfully  disputed, 
are  these :  Becker  owned  a  building  called  Niagara,  in  the 
city  of  Peoria,  in  which  were  offices  to  rent  for  various  pur^ 
poses;  there  were  seven  floors,  five  being  occupied  by  offices 
and  the  top  a  lodge.  Becker's  leases  to  part  of  his  tenants 
contained  a  stipulation  that  he  would  not  permit  beggars, 
peddlers,  book  agents,  or  canvassers  of  any  nature  in  the 
building;  the  halls,  corridors  and  elevators  were  for  the  gen- 
eral use  of  the  tenants,  their  visitors  and  customers,  but  the 
control  and  care  of  them  was  otherwise  reserved  to  the 
owner.  In  December,  1896,  appellant  entered  the  building 
to  solicit  orders  of  the  various  occupants  of  the  offices  for 
the  purchase  of  goods  then  being  sold  by  him,  to  be  there- 
after sent  to  the  purchasers.  He  was  informed  by  Becker 
that  canvassers  were  not  allowed  in  the  building,  and  upon 
request  appellant  then  left,  but  informed  Becker  that  he 
would  return  again,  with  his  partner,  and  canvass  the  occu- 
pants of  the  building.  Appellant  returned  alone  the  next 
morning,  but  was  prevented  by  Becker  from  entering  the 
elevator,  and  after  this  on  the  same  day  returned  with  his 
partner,  Ladd,  entered  the  building,  and  undertook  to  make 
a  canvass  of  the  tenants,  soliciting  orders  for  the  goods  they 
were  selling.  Becker  saw  them,  and  requested  them  to  desist 
and  leave  the  building,  which  they  refused  to  do.  There  is 
no  evidence  tending  to  show  that  any  of  the  tenants  or 
occupants  of  the  building  had  invited  or  requested  appellant 
to  visit  them  for  any  purpose,  or  that  any  of  them  desired 
to  see  or  trade  with  him,  but  appellant  claimed  the  independ- 
ent right  to  canvass  the  building,  for  the  purpose  of  selling 
his  goods,  regardless  of  the  w^ishes  of  the  owner  or  occupants^ 

It  is  insisted  there  is  no  provision  of  the  statute  conf^^ 
ring  power  upon  the  city  council  to  prohibit  persons  from 
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entering  private  premises  in  the  manner  and  for  the  pur- 
poses shown  by  the  evidence  in  this  case;  that  the  ordinance 
in  question  is  not  in  any  proper  sense  an  exercise  of  the 
power  conferred  by  subdivision  66,  section  1,  of  article  5 
of  the  statute  relating  to  cities  and  villages,  which  gives 
power  "  to  regulate  the  police  of  the  city  or  village  and 
pass  and  enforce  all  necessary  police  ordinances."  In 
McPherson  v.  Village  of  Chebanse,  114  111.  46,  the  Supreme 
Court  in  discussing  this  provision  of  the  statute,  said  that 
the  clause  ^^  may  extend  to  and  embrace  a  subject-matter  of 
police  regulation,  under  the  general  police  power  of  the 
State."  This  interpretation  is  broad  and  comprehensive, 
and  it  is  plain  to  see  that  any  regulation  passed  by  the 
city  council  having  for  its  object  the  prevention  of  acts 
tending  to  a  breach  of  the  peace  or  the  protection  of  private 
rights,  would  fall  within  the  meaning  of  the  legislative 
provision.  The  right  to  own  and  enjoy  private  property, 
and  to  control  its  use,  is  inherent  under  our  constitution  in 
every  person,  and  one  of  the  natural  results  of  persistent 
interference  by  another  with  such  right  would  generally 
tend  to  a  breach  of  the  peace.  The  Niagara  building  was 
owned  by  William  H.  Becker,  and,  it  being  his  private  prop- 
erty, he  alone  had  the  right  to  control  its  use,  subject  to  the 
rights  of  his  tenants.  Becker  objected,  as  he  had  the  right 
to  do,  to  the  use  of  the  building  by  appellant,  and  in  the 
absence  of  the  consent  or  request  of  some  one  or  more  of 
the  occupants  of  the  rooms  therein,  it  was  the  duty  of  appel- 
lant to  have  respected  the  private  rights  of  the  owner  and 
desisted  from  further  offense. 

We  have  seen  the  clause  of  the  statute  under  considera- 
tion confers  upon  the  city  no  less  than  the  police  powers  of 
the  State,  and  by  reference  to  section  266,  division  1,  of  the 
Criminal  Code,  it  will  be  found  that  offenses  like  the  one 
here  involved,  venial  though  they  may  be,  are  by  the  legis- 
lature included  in  its  exercise  of  the  same  power. 

We  think  the  ordinance  was  a  proper  and  valid  police 
regulation  and  the  court  properly  admitted  it  in  evidence. 

The  judgment  of  the  County  Court  will  be  affirmed. 
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Ons  Karau  t.  LuTa  A.  Pease. 

1,  Verdicts— Oti  Conflicting  Evidence. — While  it  is  true  there  was  a 
conflict  in  the  evidence  in  this  case,  it  was  for  the  jury  to  reconcile  it 
if  they  could,  and  if  not,  then  to  give  credence  to  the  witnesses  they 
thought  entitled  to  it,  and  this  court  sees  no  ground  for  interference  with 
their  conclusion. 

Trespass  on  the  Case,  under  the  dram  shop  act.  Appeal  from  the 
Circuit  Court  of  Kane  County;  the  Hon.  Geo.  W,  Brown,  Judge,  pre- 
siding. Heard  in  this  court  at  the  December  term,  1897.  Affirmed. 
Opinion  filed  May  28,  1898. 

R.  N.  BoTSFORD,  J.  A.  Russell  and  (1  F.  Irwin,  attorneys 
for  appellant. 

Charles  Wheaton  and  Joslyn  &  Schultz,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Crabtrek  delivered  the  opinion 
OF  THE  Court. 

Appellant  was  a  saloon  keeper  at  the  village  of  Hamp- 
shire in  said  Kane  county,  and  appellee  sued  him  under  the 
"Dram  Shop  Act"  to  recover  damages  for  injury  to  her 
means  of  support  in  consequence  of  the  death  of  her  husband, 
Albert  Pease,  deceased,  which  was  the  result,  as  she  claims, 
of  intoxication  produced  by  liquors  sold  to  deceased  and  one 
John  Seyller,  by  appellant. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  in 
appellee's  favor  for  $1,000,  upon  which  the  court  entered 
judgment  after  overruling  a  motion  for  new  trial. 

This  cause  was  before  us  on  a  former  appeal,  and  a  judg- 
ment in  favor  of  appellee  was  then  reversed  on  account  of 
the  admission  of  improper  evidence.  In  the  opinion  then 
filed  there  is  such  a  full  statement  of  the  pleadings  and  the 
facts,  that  we  do  not  feel  called  upon  to  again  recite  them 
at  length,  but  will  content  ourselves  with  a  reference  thereto. 
See  E^arau  v.  Pease,  45  111.  App.  882. 

Vol.  LXXV  » 
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The  main  controversy  upon  the  trial  was  as  to  the  intoxi- 
cation of  Sey Her,  who  was  driving  the  team  attached  to  the 
wagon  upon  which  deceased  was  riding  at  the  time  it  was 
overturned  and  caused  his  death.  The  case  has  been  tried 
by  three  different  juries;  upon  each  trial  this  was  a  material 
question  in  the  case,  and  three  times  the  issue  has  been  found 
against  appellant.  Upon  the  last  trial  there  was  evidence 
upon  this  point  additional  to  that  introduced  upon  the  for- 
mer trials,  and  while  counsel  for  appellant  attack  it  as  being 
unreliable  and  unworthy  of  credence,  yet  this  was  a  ques- 
tion solelv  for  the  iury  who  saw  the  witnesses  and  heard 
them  testify.  While  it  is  true  there  was  a  conflict  in  the 
evidence,  it  was  for  the  jury  to  reconcile  it  if  they  could, 
and  if  not,  then  to  give  credence  to  the  witnesses  they 
thought  entitled  to  it.  Three  juries  having  found  the  same 
wa}' — two  of  them  upon  less  evidence  than  appears  in  the 
record  now  before  us — we  are  not  disposed  to  interfere  upon 
the  questions  of  fact. 

On  the  last  trial  we  find  no  serious  errors  in  the  rulings 
of  the  court  upon  the  admission  or  rejection  of  evidence,  nor 
in  the  giving  or  refusing  instructions,  and  certainly  a  ver- 
dict of  $1,000  can  not  be  said  to  show  passion  or  prejudice 
on  the  part  of  the  jury.  On  former  trials,  verdicts  were 
much  larger,  and  if  appellee  was  entitled  to  recover  at  all 
for  the  death  of  her  husband,  a  judgment  for  $1,000  can  not 
be  excessive. 

Finding  no  material  errors  in  the  record,  the  judgment 
must  be  affirmed. 


William  Lloyd  Garrison^  Jr.^  v.  Charles  H.  Little  et  al. 

1.  FRAcncB—When  Propositiona  of  Law  Map  he  SMbrnttted^—lt  is 
only  where  the  parties  are  entitled  to  a  trial  bj  jury,  and,  waiving  that 
right,  sabmit  tlie  case  for  trial  by  the  court,  that  Sec.  41  of  the  Practice 
Act  gives  the  right  to  submit  wiitten  propositioos  to  be  held  as  law  in 
the  decision  of  the  case,  and  said  section  does  not  govern  any  case 
which  must  be  tried  by  the  court  without  the  interrentioQ  of  a  jvuy»  is 
the  absence  of  agreement  or  consent  by  the  parties. 
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2.  Charitable  Vsss— Validity  of.— The  yalidity  of  charitable  be- 
questB,  and  the  jurisdiction  of  equity  in  relation  thereto,  are  not  wholly 
dependent  upon  the  statute  of  48  Elizabeth,  Chap.  4,  but  a  charitable 
use,  where  neither  law  nor  public  policy  forbids,  may  be  applied  to  almost 
anytliing  that  tends  to  promote  the  well-doing  and  well-being  of  social 
man. 

8.  Same — Charitiea  Defined.— The  court  quotes  approvingly  the  fol- 
lowing definition  of  a  charity :  "  Whatever  is  given  for  the  love  of  God, 
or  the  love  of  your  neighlior,  in  the  catholic  and  universal  sense — given 
from  these  motives  and  to  these  ends — free  from  the  stain  or  taint  of 
every  consideration  that  is  personal,  private  or  selfish,**  is  a  charity. 

4.  SAXR—WJuzt  is  Charitable  in  the  Legal  Sense  of  the  Word,— It  is 
well  settled  that  any  purpose  is  charitable  in  the  legal  sense  of  the  word 
which  is  within  the  principle  and  reason  of  the  statute  of  43  Elizabeth, 
Chap.  4,  although  not  expressly  named  in  it. 

6.  Same— A  Bequest  for  the  Attainment  of  Woman  Suffrage  Valid, — 
A  bequest  to  trustees  "  to  be  used  by  them,  according  to  their  best  judg- 
ment, for  tlie  attainment  of  woman  suffrage  in  the  United  States  of 
America  and  its  territories,"  does  not  violate  the  policy  of  the  law,  and 
should  be  sustained  as  a  valid  charity. 

6.  8AME^Effect  of  Death  of  Trustees— Jurisdiction  of  Chancery,— 
If  a  bequest  creates  a  charitable  use  of  such  a  nature  that  a  court  of 
equity  can  supervise  its  administration,  then  the  death  of  all  or  a  part 
of  the  trustees  does  not  cause  a  failure  of  the  bequest,  but  in  such  a 
case,  where  trustees  capable  of  taking  the  legal  estate  were  originally 
appointed  and  the  case  thus  brought  within  the  jurisdiction  of  a  court 
of  chancery,  that  court  will  supply  any  defect  which  may  arise  in  con- 
sequence of  the  death,  disability  or  refusal  of  the  trustees  to  act. 

7.  QAMR—Not  Affected  by  the  Bule  Against  Perpetuities.— The  rule 
against  perpetuities  does  not  apply  to  charitable  bequests. 

8.  Perpetuities— 7h«  Ride  Does  Not  Apply  to  a  Bequest  to  Trustees 
with  Power  to  Expend. — Where  a  bequest  is  made  to  trustees  for  the 
accomplishment  of  a  particular  object,  and  the  trustees  are  given  power 
to  expend  the  fund,  it  can  not  be  held  that  the  bequest  in  any  way  vio- 
lates the  rule  against  perpetuities. 

9.  Trusts— jEn/orocmen*  of— Who  May  Put  the  Machinery  of  the 
Court  in  Operation.— A  bequest  to  trustees  "for  the  attainment  of 
Woman  Suffrage  in  the  United  States  of  America  and  its  Territories'' 
can  not  be  held  void  because  no  beneficiaries  are  designated  who  can 
enforce  the  execution  of  the  trust,  as  the  heirs,  the  testator,  or  any  person 
interested  in  woman  suffrage  could  put  into  operation  the  machinery 
of  a  court  of  equity  to  enforce  the  trust. 

10.  PuBUC  Foucr -^Advocating  Changes  in  the  Constitution  Not 
Against  Public  Policy.— The  advocacy  of  a  change  of  the  Constitution 
in  a  proper  way,  and  in  the  manner  provided  by  that  instrument  itself, 
is  not  against  public  policy,  and  a  bequest  to  be  used  in  securing  such  a 
change  may  be  sustained  as  a  valid  charity. 
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In  Probate. — Appeal  from  the  Circuit  Court  of  Stephenson  County; 
the  Hon.  James  S.  Baumb,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1897.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  May  23,  1898. 

Catharine  Waugh  McCitlloch,  attorney  for  appellant. 

A  bequest  to  two  or  more  which  would  give  them  a  joint 
tenancy,  if  all  survived  the  testatrix,  will  not  lapse  by  the 
death  of  one  or  more  of  the  legatees  before  the  death  of  the 
testatrix,  if  any  one  of  the  legatees  survives,  for  survivorship 
is  an  incident  of  joint  tenancy.  2  Redfield  on  Wills,  *168 
2  Williams  on  Executors,  505;  2  Jarman  on  Wills,  Sees.  1115, 
1117,  1129;  Freeman  on  Co-tenancy  and  Partition,  Sees.  28; 

I  Schouler  on  Personal  Property,  Sec.  157  (3d  Ed.);  Schouler 
on  Wills,  Sec.  566;  Tiflfany  and  BuUard  on  Trusts  and  Trus- 
tees, 497,  559;  Hill  on  Trustees,  ^303  (4th  Am.  Ed.),  n.  1; 
Wigram  on  Wills,  Part  II,  134,  417;  Putnam  v,  Putnam,  4 
Bradf.  (N.  Y.)  308;  Tiedeman  on  Real  Property,  Sec.  885;  1 
Roper  on  Legacies,  325,  330;  2  Kent's  Com.  *351  (7th  Ed.); 

II  Am.  and  Eng.  Ency.  of  Law,  1062;  2  Pomeroy's  Equity 
Jurisprudence,  Sec.  1060;  1  Perry  on  Trusts,  Sec.  343;  Fos- 
ter on  Joint  Ownership  and  Partition,  26;  Webster  v.  Van- 
deventer,  6  Gray,  428. 

"  Where  a  bequest  is  made  to  two  or  more  as  joint  tenants, 
and  where  the  bequest  is  general  they  will  t^ke  as  such, 
and  any  one  of  the  number  survives  the  testator,  there  will 
be  no  lapse,  although  some  of  the  joint  devisees  may  die 
before  testator,  the  share  of  deceased  joint  tenants  going  to 
the  survivors."    2  Redfield  on  Wills,  168. 

"  If  a  legacy  be  given  to  two  persons  jointly,  although 
one  happen  to  die  before  the  testator,  such  interest  *  *  * 
will  survive  to  the  other  legatee."  2  Williams  on  Execu- 
tors, 605. 

"  Where  a  legacy  is  given  to  two  persons  jointly,  and  one 
of  them  dies  before  testator,  the  share  of  decedent  will  not 
lapse  but  will  survive  to  the  other  legatee."  Tiffany  and 
BuUard  on  Trusts  and  Trustees,  497. 

**  Where  a  bequest  to  two  or  more  whose  names  are  coup- 
led together,  fails  as  to  one  because  of  his  death  before  the 
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will  can  take  effect,  there  is  no  lapse  of  the  bequest  so  long 
as  the  other  party  remains  at  testator's  death  to  take  it  by 
way  of  survivorship."  1  Schouler  on  Personal  Property, 
*157. 

**  It  follows  as  a  consequence  of  the  survivorship  which  is 
incidental  to  a  joint  tenancy  that  if  the  devise  fail  as  to 
one  of  the  devisees  bv  reason  of  the  decease  of  the  devisee 
in  the  testator's  lifetime,  the  other  or  others  will  take  the 
whole."     2  Jarman  on  Wills,  Sec.  1129. 

"  There  can  be  no  doubt  as  to  the  general  doctrine  that 
on  the  death  of  one  joint  tenant,  either  before  the  decease 
of  the  testator  or  after,  *  *  *  his  share  will  survive  to 
the  other  joint  tenant."  Putnam  v.  Putnam,  4  Bradford 
(N.  Y.),  308. 

"If  a  bequest  be  made  to  several  and  one  or  more  die 
before  the  testator,  then  the  surviving  legatees  will  take  the 
entire  property."  Freeman  on  Co-tenancy  and  Partition, 
Sec.  28. 

"  When  donees  take  as  joint  tenants  no  lapse  can  occur 
unless  the  whole  class  becomes  extinct  during  life  of  the 
testator,  aliter  if  they  take  as  tenants  in  common.  The 
legal  presumption  is  that  donees  take  as  joint  tenants." 
Wigram  on  Wills,  Part  II,  417,  134. 

"  A  devise  to  two  or  more  persons  simply,  it  has  been 
long  settled,  makes  the  devisees  joint  tenants.  Survivorship 
is  incident  to  joint  tenancy  but  not  to  tenancy  in  common." 
2  Jarman  on  Wills,  Sec.  1115. 

'*  A  bequest  of  chattels  to  a  plurality  of  persons  unaccom- 
panied by  any  explanatory  words  confers  a  joint,  not  a  sev- 
eral, interest.  *  *  *  The  same  rule  is  now  established 
as  to  money  legacies."    2  Jarman  on  Wills,  Sec.  1117. 

"When  property  is  given  upon  trust  to  two  or  more 
trustees,  they  become  joint  owners.  *  *  *  and  when 
one  dies  or  resigns  all  the  estate  and  powers  remain  in  the 
survivor."    Pomeroy's  Eq.  Jur.,  Sec.  1060. 

Statutes  abolishing  survivorship  do  not  apply  to  trustees 
or  those  holding  for  the  benefit  of  others.  Colder  v.  Bress- 
ler,  105  111.  434;  Mette  v.  Feltgen,  148  111.  363;  Freeman 
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on  Co-tenancy  and  Partition,  43;  1  Perry  on  Trusts,  Sec. 
136  (3d  Ed.);  1  Williams  on  Executors,  796,  n.;  4  Rentes 
Com.  361  (7th  Ed.);  Hill  on  Trustees,  303  (4th  Am.  Ed.); 
11  Am.  &  Eng.  Enoy.  of  Law,  1062,  J  077;  13  Am.  &  Eng. 
Ency.  of  Law,  34;  Appleton  v.  Boyd,  7  Mass.  131;  2  Ked- 
field  on  Wills,  *176  (par.  35). 

"  Some  of  the  statutes  enacted  *  *  ♦  for  the  purpose 
of  abolishing  joint  tenancy  or  of  robbing  it  of  its  grand 
incident  of  survivorship,  except  from  their  operation  estates 
granted  or  devised  to  two  or  more  as  trustees.  But  inde- 
pendent of  any  express  exception,  it  has  been  generally,  but 
not  universally,  decided  that  these  statutes  do  not  apply  to 
estates  held  in  trust.  *  ^  *  Because  the  mischiefs 
which  these  statutes  were  intended  to  avoid  never  worked 
as  mischiefs  but  rather  as  advantages  in  connection  with 
estates  held  by  trustees,  these  estates  are  regarded  as 
beyond  the  scope  and  intent,  and  therefore  beyond  the 
operation  of  the  statutes,  and  are  liable  to  descend  to  the 
survivor  and  in  other  respects  be  treated  as  at  common  law." 
Freeman  on  Co-tenancy  and  Partition,  Sec.  43. 

^^  Upon  the  death  of  one  of  several  trustees,  the  whole 
trust  estate  devolves  upon  the  survivor.  This  is  true  as  to 
real  propert}'^  and  personal,  even  where  survivorship  is 
abolished  by  statute."     1  Williams  on  Executors,  796,  n. 

In  Illinois  the  rule  has  always  been  that  where  a  bequest 
does  not  in  terms  imply  a  severance  of  the  interest  a  sur- 
viving trustee  will  take  all. 

Our  Supreme  Court  has  said : 

^'  It  is  clear  that  by  the  common  law,  and  also  by  an 
express  provision  of  the  statutes,  the  estate  of  trustees  is 
held  in  joint  tenancy,  and  hence  upon  the  death  of  one  of 
several  trustees  nothing  passes  to  his  heir  or  personal  repre- 
sentatives, but  the  whole  estate  devolves  upon  the  survi- 
vors."   Colder  v.  Bressler,  105  III.  434. 

The  rule  against  perpetuities  does  not  apply  to  charitable 
bequests.  As  is  shown  later  this  is  a  charitable  bequest. 
However,  this  bequest  is  valid  and  should  be  sustained 
whether  or  not  the  gift  is  charitable.     Even  if  it  were  not 
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a  charitable  bequest,  there  is  no  violation  of  the  rule  against 
perpetuities.  Anderson's  Law  Diet.  770;  Waldo  v.  Cum- 
mings,  45  111.  421;  Bouvier's  Law  Diet.;  Gilbert's  Uses  by 
Sagd.  260  and  note;  Lewis  on  Perpetuities,  164;  Robert  v. 
Corning,  89  N.  T.  225;  Gray  on  Rule  against  Perpetuities, 
344-374. 

This  fund  was  not  tied  up  for  any  period^  These  trustees 
were  authorized  to  use  this  $S,000.  They  had  absolute 
power  over  its  disposal,  and  might  expend  it  all  within  a 
short  time.  The  fund  is  ^^  to  be  used  by  them  "  (the  trustees); 
that  is,  it  is  to  be  expended  within  the  lifetime  of  the  sur- 
vivor of  them.  The  rule  against  perpetuities  does  not  apply 
to  interests  destructible  by  the  one  having  the  present  vested 
interest.    Hart  v.  Seymour,  147  III.  614. 

*^  The  mere  creation  of  a  trust  does  not,  ipso  facto^  sus- 
pend the  power  of  alienation;  it  is  only  suspended  by  such 
trust  where  a  trust  term  is  created,  either  expressly  or  by 
implication,  during  the  existence  of  which  a  sale  by  the 
trustee  would  be  in  contravention  of  the  trust.  Where  the 
trustee  is  empowered  to  sell,  without  restriction  as  to  time, 
the  power  of  alienation  is  not  suspended,  although  the  aliena- 
tion is  in  fact  postponed  by  the  non-action  of  the  trustee,  or 
in  consequence  of  a  discretion  reposed  in  him  b}'^  the  creator 
of  the  trust.  *  *  *  Where  there  are  persons  in  being 
at  the  creation  of  an  estate  capable  of  conveying  an  im- 
mediate and  absolute  estate  in  fee  in  possession,  there  is  no 
suspension  of  the  power  of  alienation,  and  no  question  as  to 
perpetuities  can  arise."    Hart  v.  Seymour,  147  111.  614. 

A  bequest  for  ^^  the  attsiinment  of  woman  suffrage  in  the 
United  States  of  America  and  its  Territories  "  is  a  charitable 
bequest. 

The  following  are  some  of  the  approved  definitions  of 
charities : 

'^  Charities  had  their  origin  in  the  great  command  to 
love  thy  neighbor  as  thyself.  ♦  ♦  *  A  charity  is  a  gift 
to  a  general  public  use,  which  extends  to  the  poor  as  well  as 
the  rich."    Perin  v.  Carey,  24  How.  (U.  S.)  465. 

"  Whatever  is  given  for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  in  the  catholic  and  universal  sense — ^given 
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from  these  motives  and  to  these  ends — free  from  the  stain 
and  taint  of  every  consideration  that  is  personal,  private  or 
selfish.     Ould  v.  Washington  Hospital,  95  U,  S.  303. 

'*  Good  will,  benevolence,  desire  to  add  to  the  happiness 
or  improvement  of  our  fellow  beings."  Donohugh's  Appeal, 
86  Pa.  St.  312. 

''  A  gift  in  trust  for  promoting  the  welfare  of  the  com- 
munity, of  mankind  at  large."    Century  Dictionary, 

^'  A  gift  to  a  genera]  public  use,  which  extends  to  the  rich 
as  well  as  the  poor."    Burrell's  Law  Diet. 

"  The  word  charity  in  its  widest  sense  denotes  all  the 
good  aflfections  men  ought  to  bear  toward  each  other.  A 
charitable  use,  where  neither  law  nor  public  policy  forbids, 
may  be  applied  to  almost  anything  that  tends  to  promote 
the  well  doing  and  well  being  of  social  man*"  2  Perry  on 
Trusts,  Sees.  697,  687. 

"  A  charity  in  a  legal  sense  may  be  more  fully  defined  as 
a  gift,  to  be  applied  consistently  with  existing  laws,  for  the 
benefit  of  an  indefinite  number  of  persons,  either  by  bring- 
ing their  hearts  under  the  influence  of  education  or  religion 
by  relieving  their  bodies  from  disease,  suffering  or  con- 
straint, by  assisting  them  to  establish  themselves  for  life,  or 
by  erecting  and  maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  government.  It  is  im- 
material whether  the  purpose  is  called  charitable  in  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in 
its  nature."  Jackson  v.  Phillips,  14  Allen,  556;  Crerar  v. 
Williams,  145  111.  643. 

'*  The  court  is  bound  to  carry  the  gift  into  effect,  if  it 
can  see  a  general  charitable  intention." 

"  If  the  fair  meaning  of  the  words  may  include  a  legal  as 
well  as  an  illegal  application,  the  gift  will  bo  upheld."  2 
Perry  on  Trusts,  Sec.  709. 

Hkney  C.  Hydb,  attorney  for  appellees. 

Mb.  Presiding  Justice  Crabtkeb  delivered  the  opinion 
OF  THE  Court. 
On  March  10,  1895,  Eliza  H.  Church  died  at  Freeport,  in 


Second  Disteict — December  Term,  1897.  409 

GaiTison  v.  Little. 

said  county  of  Stephenson,  leaving  a  last  will  and  testament, 
which  was  duly  proven  and  admitted  to  record  April  1, 1 895; 
letters  testamentary  were  issued  thereon  to  Charles  H.  Little 
and  Sarah  C.  Little,  who  were  named  as  executors  in  the 
will  and  who  are  the  appellees  here. 

The  testatrix,  by  her  will,  disposed  of  a  very  considerable 
personal  estate,  and  among  other  bequests  and  legacies,  some 
of  which  were  for  charitable  purposes,  the  thirteenth  clause 
of  the  will  provided  as  follows  : 

*'  13.  I  give  and  bequeath  to  Lucy  Stone,  wife  of  Henry 
B.  Blackwell,  Abey  W.  May,  sister  of  Samuel  May,  of  Lei- 
cester, Mass.,  Wm.  Lloyd  Garrison,  Jr.,  son  of  Wm.  Lloyd 
Garrison,  deceased,  all  residing  in  Boston,  Mass.,  or  its 
suburbs,  the  sura  of  $8,000,  to  be  used  by  them  according  to 
their  best  judgment  for  the  attainment  of  woman  suflFrage 
in  the  United  States  of  America  and  its  Territories." 

By  the  residuary  clause  in  the  will  all  the  estate  of  the 
testatrix  not  otherwise  disposed  of  was  given  to  Sarah  C . 
Little,  one  of  the  appellees  herein. 

It  appears  from  the  stipulation  contained  in  the  record  that 
the  testatrix  left  personal  estate  of  the  value  of  $40,881.18, 
which  was  amply  sufficient  to  pay  all  debts,  legacies  and 
bequests,  including  that  provided  for  in  the  thirteenth  clause 
of  the  will.  Appellees  proceeded  to  execute  the  will  and 
jidvanced  so  far  therein  that  on  April  9, 1897,  they  presented 
to  the  County  Court  of  said  Stephenson  County  their  so-called 
final  report,  showing  a  substantial  compliance  ^vith  all  the 
provisions  of  the  will,  except  distribution  to  the  residuary 
legatee,  and  the  payment  of  the  $8,000  mentioned  in  the 
thirteenth  clause  of  the  will.  As  to  this  last  mentioned 
bequest  the  executors,  in  their  report,  make  a  statement  as 
follows :  "  That  said  Lucy  Stone  and  Abey  W.  May,  two 
of  the  three  persons  named  in  said  thirteenth  clause  of  said 
will  to  receive  said  bequest  of  $8,000,  died  before  the  death 
of  the  testatrix,  *  *  *  and  that  said  bequest  of  $8,000 
is  lapsed  and  become  a  part  of  the  residue  of  said  estate,  to 
l)e  disposed  of  under  the  thirty-third  clause  of  said  will." 
The  thirty-third  clause  of  the  will  was  the  residuary  clause 
above  mentioned. 
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On  July  3,  1897,  appellant  entered  his  appearance  in  the 
County  Court  and  filed  objections  to  the  report  of  the  execu- 
tors, in  which,  while  admitting  the  death  of  said  Lucy  Stone 
and  Abey  W.  May  as  stated  in  said  report,  he  insisted  that 
he  was  the  sole  survivor  of  the  persons  named  in  the  thir- 
teenth clause  of  the  will,  and  as  such  survivor  was  entitled 
to  the  whole  of  the  bequest  therein  mentioned. 

On  a  hearing  in  the  County  Court  it  was  held  that  the 
bequest  in  controversy  was  inoperative  and  void,  and  an 
order  was  entered  directing  the  executors  to  pay  to  Sarah 
C.  Little,  the  residuary  legatee.  From  that  order  appellant 
prosecuted  his  appeal  to  the  Circuit  Court,  where,  upon  a 
hearing  de  novoj  the  same  result  was  reached  and  a  similar 
order  entered. 

Appellant  brings  the  cause  to  this  court  and  assigns  many 
errors  upon  the  record,  all  of  which,  however,  center  around 
the  proposition  as  to  whether  or  not  the  Circuit  Court 
erred  in  holding  the  bequest  contained  in  the  thirteenth 
clause  of  the  will  lapsed,  inoperative  and  void,  and  ordering 
the  $8,000  therein  mentioned  paid  over  to  the  residuary 
legatee. 

Many  written  propositions  were  submitted  to  the  court 
to  be  held  as  the  law  of  the  case,  and  error  is  assigned  upon 
the  action  of  the  court  in  holding  and  refusing  the  same. 
This  assignment  of  error  will  not  be  considered.  It  was 
neither  necessary  nor  proper  to  submit  propositions  of  law 
in  a  case  of  this  character.  It  is  only  where  the  parties  are 
entitled  to  a  trial  by  jury,  and  waiving  that  right  submit 
the  cause  for  trial  by  the  court,  that  section  41  of  the  prac- 
tice act  gives  the  right  to  submit  written  propositions  to 
be  held  as  law  in  the  decision  of  the  case.  This  section 
does  not  govern  any  case  which  must  be  tried  by  the  court 
without  the  intervention  of  a  jury,  in  the  absence  of  agree- 
ment or  consent  of  the  parties.  Martin  v.  Martin,  170  111. 
18.  As  this  was  not  a  case  in  which  the  parties  would  be 
entitled  to  a  jury  trial,  it  follows  that  the  submission  of 
written  propositions  to  be  held  as  the  law  of  the  case  was 
improper,  and  no  error  can  be  assigned  as  to  the  action  of 
the  court  thereon. 
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The  real  qaestion  for  determination  and  to  which  we  have 
given  careful  consideration  is,  was  the  bequest  mentioned 
in  the  thirteenth  clause  of  the  will  of  such  a  character  as 
to  be  upheld  by  a  court  of  equity  ?  And  if  the  answer  be 
in  the  affirmative,  the  further  question  is  presented  as  to 
whether  the  legacy  has  lapsed  by  the  death  of  two  of  the 
persons  to  whom  it  was  given.  The  position  of  counsel 
for  appellees  as  we  understand  it  is,  first,  that  the  bequest 
is  not  one  for  charitable  purposes  within  the  classes  enu- 
merated in  the  statute  of  43  Elizabeth,  Chap.  4,  which  is  in 
force  in  this  State;  second,  that  the  death  of  two  of  the 
trustees  prevents  the  exercise  of  the  power  by  the  survivor; 
third,  that  the  bequest  is  unlimited  in  point  of  time  as  to 
its  execution  and  therefore  void;  fourth,  that  the  bequest  is 
void  because  no  beneficiaries  are  designated  who  could 
enforce  the  execution  of  the  trust. 

As  to  the  first  proposition,  while  it  may  be  conceded  the 
bequest  in  controversy  does  not  fall  strictly  within  the 
classes  enumerated  in  the  statute  43  Elizabeth,  yet  it  by  no 
means  necessarily  follows  it  may  not  be  upheld  as  a  charity. 
In  the  case  of  Ould  v.  Washington  Hospital,  95  IJ.  S. 
(5  Otto)  303,  it  is  shown  that  the  validity  of  charitable 
bequests  and  the  jurisdiction  of  courts  of  equity  in  relation 
thereto,  are  not  wholly  dependent  upon  the  statute  above 
referred  to.  For  while  the  statute  only  enumerates  twenty- 
one  distinct  charities,  yet  in  the  early  English  statutes  and 
decisions  of  courts,  there  were  forty-six  specifications  of 
pious  and  charitable  uses  recognized  as  within  the  protec- 
tion of  the  law,  in  which  were  embraced  all  that  were  enu- 
merated in  the  statute  of  Elizabeth.  And  the  court  say 
that  *^  a  charitable  use,  where  neither  law  nor  public  policy 
forbids,  may  be  applied  to  almost  anything  that  tends  to 
promote  the  well  doing  and  well  being  of  8oci<al  man." 
(Citing  Perry  on  Trusts,  Sec.  687.)  The  court  also  quote 
approvingly  the  following  definition  of  a  charity :  "What- 
ever is  given  for  the  love  of  God  or  the  love  of  youV  neigh- 
bor, in  the  catholic  and  universal  sense — ^given  from  these 
motives  and  to  these  ends — free  from  the  stain  or  taint  of 
every  consideration  that  is  personal,  private  or  selfish." 
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Viewing  the  bequest  in  question  in  this  sense,  why  may 
it  not  be  upheld  as  a  charitable  use  ?  Evidently  the  testa- 
trix regarded  the  attainment  of  woman  suffrage  in  the 
United  States  and  its  Territories  with  great  favor,  and 
believed  it  to  be  for  the  benefit  of  her  sex.  In  this  belief 
she  was  sustained  by  a  large  number  of  eminent  men  and 
women  in  this  country.  To  such  an  extent  has  the  agita- 
tion upon  this  subject  been  carried  on,  that  in  several  States 
of  the  Union  equal  suffrage  has  been  granted  to  both  sexes, 
and  in  a  number  of  others,  including  this  State,  the  right 
of  suffrage  has  been  conferred  in  a  limited  degree.  Whether 
the  attainment  of  the  elective  franchise  bv  women,  to  the 
extent  enjoyed  by  men,  would  be  as  beneficial  in  its  results 
to  society  as  its  friends  hope  or  believe,  is  not  a  question 
for  us  to  consider.  Upon  this  subject  there  are  widely 
divergent  opinions;  but  if  the  cause  was  dear  to  the  heart 
of  the  testatrix,  we  see  no  reason  why  she  should  not  be 
permitted  to  devote  a  portion  of  her  estate  to  its  advance- 
ment. She  believed  it  to  be  for  the  benefit  of  women,  and 
for  that  purpose  and  because  of  her  interest  in  their  welfare 
and  not  from  any  selfish  motive,  she  made  the  bequest  in 
question. 

Counsel  for  appellees  has  called  our  attention  to  the  case  of 
Jackson  v.  Phillips,  14  Allen,  539,  as  an  authority  directly 
in  point  upon  the  proposition  under  discussion. 

In  that  case  the  testator,  by  jjifi..^sixthj^i.fiighth_clauses 
of  his  will,  gave  certain  funds  to  Wendell  Phillips,  Lucy 
Stone,  Henry  Blackwell  and  Susan  B.  Anthony,  to  be 
expended  by  them  at  discretion  "  to  secure  the  passage  of 
laws  granting  women,  married  or  unmarried,  the  right  to 
vote,  to  hold  office,  to  hold,  manage,  and  devise  property, 
and  all  other  civil  rights  enjoyed  by  men." 

It  was  held  that  the  bequest  was  not  for  a  charitable  pur- 
pose, and  the  grounds  of  the  decision  appear  to  be,  that  as 
the  object  of  the  bequest  was  to  effect  a  change  in  the  exist- 
ing laws,  which  object  could  not  be  carried  out  except  by 
changing  the  Constitution,  the  bequest  was  invalid.  A  very 
brief  portion  of  the  lengthy  opinion  delivered  by  the  court 
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in  this  case  was  devoted  to  the  consideration  of  the  sixth 
and  eighth  clauses  of  the  will,  while  a  long  argument  is 
made  to  uphold  and  sustain  the  fourth  clause  of  the  will, 
which  made  a  bequest  of  $10,000  to  William  Lloyd  Garri- 
son, Wendell  Phillips  and  others,  named  as  trustees,  to  be 
expended  by  them  "  for  the  preparation  and  circulation  of 
books,  newspapers,  the  delivery  of  speeches,  lectures,  and 
such  other  means  as,  in  their  judgment,  will  create  a  public 
sentiment  that  will  put  an  end  to  slavery  in  this  country." 
This  bequest  was  held  to  be  a  valid  charity,  as  was  also  a 
bequest  of  $2,000  to  the  same  trustees,  "  to  be  expended  by 
them  at  their  discretion,  *  *  *  for  the  benefit  of  fugi- 
tive slaves  who  may  escape  from  the  slaveholding  States  of 
this  infa/mou8  Union  from  time  to  time."  It  is  difficult  to 
perceive  why,  under  the  laws  which  then  existed  as  to  slavery 
and  fugitive  slaves,  the  clauses  last  mentioned  should  have 
been  held  valid,  and  the  one  pertaining  to  woman  sulBfrage 
held  otherwise.  Certainly  there  can  be  nothing  against 
the  policy  of  the  law  in  allowing  women  to  vote,  inasmuch 
as  the  right  has  been  granted  in  this  State  to  the  extent  the 
Constitution  permits,  in  the  election  of  school  officers,  and 
the  statutes  conferring  such  privilege  have  been  upheld  by 
the  Supreme  Court.  (Plummer  v.  Yost,  144  111.  68;  Acker- 
man  V.  Haenck,  147  111.  514.)  But  even  though  a  constitu- 
tional amendment  be  necessary  before  a  complete  right  of 
suffrage  may  be  conferred  on  women  in  this  State,  we  see 
no  reason  for  holding  that  the  advocacy  of  a  change  of  the 
organic  law,  in  a  proper  way,  and  in  the  manner  provided 
by  that  instrument  itself,  can  be  held  as  against  public 
policy.  In  the  evolution  of  the  race  new  conditions  arise 
which  the  earlier  lawmakers  could  not  anticipate  nor  fore- 
see. 

The  thirteenth  amendment  to  the  Constitution  of  the 
United  States  was  a  radical  change  in  the  organic  law, 
brought  about  by  the  growth  and  advancement  of  public 
sentiment  on  the  slavery  question,  the  agitation  upon  which 
subject  had  plunged  the  Nation  into  civil  war.  No  such 
provision  could  have  been  incorporated  into  the  Constitu- 
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tion  as  originally  adopted,  and  yet  the  time  came  when  the 
great  majority  of  our  pedple  believed  in  it,  and  acquiesced 
in  it,  as  a  wise  and  just  chan^  in  the  law. 

Who  shall  say  what  the  future  sentiment  of  the  people 
may  be  as  to  woman  suffrage  ?  As  we  have  already  said, 
the  question  as  to  whether  this  movement  in  behalf  of 
women  is  wise  or  unwise,  is  not  one  for  our  determination. 
The  opinion  of  any  individual  member  of  this  court,  or  of 
the  whole  court  upon  that  subject,  is  not  to  govern  in  the 
decision  of  the  question  before  us.  If  the  bequest  in  con- 
troversy is  for  a  charitable  use,  either  within  the  classes 
enumerated  in  the  statute  43  Elizabeth,  or  within  the  rea- 
son and  principle  of  the  statute,  it  must  be  upheld. 

^'  It  is  well  settled  that  any  purpose  is  charitable  in  the 
legal  sense  of  the  word,  which  is  within  the  principle  and 
reason  of  this  statute,  although  not  expressly  named  in  it; 
and  many  objects  have  been  upheld  as  charities,  which  the 
statute  neither  mentions  nor  distinctly  refers  to."  Jackson 
V.  Phillips,  supra,  Numerous  instances  might  be  given  in 
illustration  of  this  doctrine,  but  we  shall  take  time  to  refer 
only  to  a  few. 

In  the  case  of  Haines  v.  Allen,  78  Ind.  100,  a  bequest  of 
$1,000  was  made  to  certain  trustees  ''  to  be  put  at  interest, 
and  the  interest  to  be  appropriated,  annually,  to  the  sup* 
pression  of  manufacturing,  selling  or  using  intoxicating 
liquors."  And  the  bequest  was  upheld  as  a  valid  charita- 
ble trust.  In  delivering  the  opinion  of  the  court  Bicknell^ 
J.,  says:  ^'Preventing  the  use  of  intoxicating  liquors, 
regarded  as  a  means  of  promoting  individual  and  social 
welfare,  may  be  deemed  a  proper  subject  of  charitable 
bequest,  and  whether  the  object  shall  be  sought  by  the 
distribution  of  documents,  or  by  lectures,  or  by  other  rea- 
sonable and  appropriate  means,  is  a  matter  within  the  dis- 
cretion of  the  trustees." 

In  a  recent  English  case,  In  re  Foveaux,  L.  R.  Ch.  Div. 
Vol.  2  of  1895,  501,  it  was  decided  that  a  society  having  for 
its  object  the  total  abolition  of  the  practice  of  vivisection, 
is  a  charity  within  the  legal  meaning  of  the  word  charity, 
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as  being  a  lawful  association  formed  with  the  intention  of 
benefitinp^  society,  although  the  purpose  of  the  bequest 
involved  the  repeal  of  an  act  of  Parliament.  And  in  the 
opinion  it  is  said :  ^^The  purpose  of  these  societies,  whether 
they  are  right  or  wrong  in  the  opinions  they  hold,  is  char- 
itable in  the  legal  sense  of  the  term.  The  intention  is  to 
benefit  the  community;  whether,  if  they  achieved  their 
object,  the  community  would  in  fact  be  benefited,  is  a 
question  on  which  I  think  the  court  is  not  required  to 
express  an  opinion." 

In  the  case  of  Hutchins^s  Ex'r  v.  George,  44  N.  J.  Eq.  124, 
the  court  had  under  consideration  the  validity  of  a  bequest  to 
Henry  George,  "  in  sacred  trust  for  the  express  purpose  of 
spreading  the  light  on  social  and  political  liberty  and 
justice  in  these  United  States  of  America,  by  means  of  the 
gratuitous,  wise,  efficient,  and  economically  conducted  dis- 
tribution all  over  the  land  of  said  George's  publications  on 
the  all-important  land  question  and  cognate  subjects,  includ- 
ing his  Progress  and  Poverty,  his  replies  to  the  criticisms 
thereon,  his  Problems  of  the  Times,  and  any  other  of  his 
books  and  pamphlets  which  he  may  think  it  wise  and 
proper  to  gratuitously  distribute  in  this  country." 

As  is  well  known,  these  books  of  Mr.  George  contain 
arguments  favoring  the  most  radical  changes  in  the  laws 
relating  to  property,  and  denouncing  the  private  owner- 
ship of  land  as  robbery  and  a  crime.  The  vice-chancellor 
refused  to  uphold  this  bequest  as  a  charitable  use,  upon  the 
ground  that  the  courts  ought  not  to  give  their  aid  and 
sanction  to  the  distribution  of  literature  which  denounces 
as  robbery,  as  a  crime,  an  immense  proportion  of  the  judi- 
cial determinations  of  the  higher  courts  protecting  private 
ownership  in  land. 

He  said  that  had  Mr.  George  confined  himself  to 
endeavoring  by  argument  to  make  his  readers  believe  in  the  * 
expediency  of  abolishing  private  ownership  in  land,  he 
would  have  sustained  the  gift  as  a  charitable  trust,  thongh  n 
it  were  for  the  purpose  of  effecting  a  change  in  the  exist- 
ing laws,  because,  not  to  sustain  it,  would  be  aiming  a  blow 
at  the  liberty  of  speech  and  the  freedom  of  discussion;  and 
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in  this  respect  he  reached  a  far  different  conclusion  from 
that  arrived  at  in  Jackson  v.  Phillips,  14  Allen,  539,  which 
he  commented  on  and  discussed. 

But  when  the  case  came  before  the  Court  of  Errors  and  Ap- 
peals, the  decree  of  the  vice-chancellor  was  reversed  and  the 
bequest  was  sustained  as  a  valid  charitable  trust.  (George 
V.  Braddock,  45  N.  J.  Eq.  757, 14  Am.  State  Rep.  754.)  In 
the  able  opinion  delivered  by  Beasley,  C.  J.,  it  is  shown 
that  the  grounds  upon  which  the  vice-chancellor  placed  his 
decision  are  clearly  untenable.  In  speaking  of  the  writings 
of  Mr.  George,  then  under  consideration,  the  learned  chief 
justice  says :  "  What  these  writings  are  calculated,  and 
were  intended  to  effect,  is  to  cause  the  repeal,  in  a  legiti- 
mate mode,  of  the  laws  at  present  regulating  the  title  to 
land  and  the  substitution  of  a  different  system.  It  would 
seem  to  be  quite  out  of  the  question  for  this  court  to  declare 
that  such  an  endeavor  is  opposed  to  the  law,  for  it  is  simply 
a  proposition  to  ^Iter^he  law  according  t£i  thf?  law  Tho 
charitable  uses  created  in  this  will  must  be  sustained." 

Here,  then,  we  have  three  cases  in  which  bequests  have 
been  sustained  as  charitable  uses,  although  it  is  clear  neither 
of  them  was  within  the  classes  enumerated  by  the  statute 
of  Elizabeth,  yet  they  are  upheld  because  they  are  within 
the  principle  and  reason  of  the  statute.  We  prefer  to  fol- 
low these  cases  rather  than  that  of  Jackson  v.  Phillips, 
supra. 

Within  the  broad  definition  of  a  charity  above  given,  we 
think  the  bequest  in  controversy  in  this  case  must  be  upheld 
and  sustained  as  such. 

As  to  the  point  that  because  two  of  the  trustees  named  in 
the  will  are  now  deceased,  the  survivor  has  no  power  to  act 
and  is  not  entitled  to  the  fund,  we  think  the  position  unten- 
able. Counsel  for  appellee  concede  that  if  the  bequest 
creates  a  charitable  use,  of  such  a  nature  that  a  court  of 
equity  can  supervise  its  administration,  then  the  death  of 
all,  or  a  part  of  the  trustees,  would  not  cause  a  failure  of 
the  bequest.  We  have  reached  the  conclusion  that  there  is 
here  such  a  charitable  use,  and  the  law  is  well  settled  that 
in  such  a  case,  where  trustees  capable  of  taking  the  legal 
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estate  were  originally  appointed,  and  the  case  was  thus 
brought  within  the  jurisdiction  of  the  court  of  chancery, 
that  court  will  su])ply  any  defect  which  may  arise  in  con- 
sequence of  the  death,  or  disability  or  refusal  of  the  trustees 
to  act.  Haines  v.  Allen  et  al.,  78  Ind.  100;  Grimes'  Ex'rs 
V.  Harmon,  35  Ind.  198;  2  Story's  Eq.  Jur.  (8th  Ed.),  382, 
par.  1 166. 

As  to  the  objection  that  the  bequest  is  unlimited  in  point 
of  time  as  to  its  execution  and  therefore  void,  it  is  a  suffi- 
cient answer  to  say  that  the  rule  against  perpetuities  does 
not  apply  to  charitable  bequests.  But  we  can  not  see  that 
the  bequest  in  controversy  in  any  way  violates  the  rule 
against  perpetuities.  The  trustees  were  given  the  powef, 
and  it  was  evident! v  the  intention  of  the  testatrix,  that  thev 
should  expend  the  fund  during  their  lives  or  that  of  the  sur- 
vivor of  them.  Certainly  nothing  in  the  will  sought  to  tie 
up  the  fund  for  a  longer  period  than  the  lives  of  the  trustees 
then  in  being,  and  hence  there  was  no  violation  of  the  rule 
against  perpetuities.  "* 

The  only  remaining  proposition  is,  that  the  bequest  is 
void  because  there  are  no  beneficiaries  named  who  could 
enforce  the  execution  of  the  trust. 

We  regard  the  position  as  unsound.  The  persons  whom 
the  testatrix  intended  to  benefit,  were  undoubtedly  the 
women  of  the  United  Stajes  and  its  Territories  who  do  not 
now  enjoy  the  right  of  suffrage. 

This  is  a  class  of  persons  numerous  and  distinct.  Should 
the  trustee  fail  or  neglect  to  apply  the  fund  properly  for 
the  purposes  designated  in  the  bequest,  the  heirs  of  the  tes- 
tatrix, the  residuary  legatee,  or  any  person  interested  in  the 
cause  of  woman  suffrage,  could,  in  our  opinion,  put  into 
operation  the  machinery  of  a  court  of  equity  to  enforce  the 
trust. 

On  a  careful  consideration  of  the  whole  case,  we  are  satis- 
fied that  the  order  of  the  Circuit  Court  was  erroneous  and 
must  be  reversed  with  directions  to  enter  an  order  that  the 
bequest  of  $8,000  be  paid  to  appellant. 

Order  reversed,  and  cause  remanded  with  directions. 

tm.  lxzt  n 
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Illinois  Watch  Case  Company  y.  Frederic  Ecaubert. 

1.  Estoppel— JSyec^  of  Receiving  or  Paying  Fees  for  Use  of  Patent  or 
Right  to  Disavow  the  Position  of  Licensor  or  Licensee,— The  owner  of 
patents  pan  not  maintain  a  suit  for  infringements  of  his  patents  after 
receiving  license  fees  or  royaltieft;  and  after  paying  such  fees  or  royal- 
ties, and  having  had  all  the  benefits  of  a  right  to  manufacture  under 
patents,  a  person  can  not  be  heard  to  say  that  he  was  not  a  lioenaee  but 
a  mei'e  infringer. 

Assam psity  for  royalties.  Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this 
cdurt  at  the  December  term,  1897.    A£Srmed.    Opinion  filed  May  28, 

1898. 

BoTSFORD,  Wayne  &  Botsfobd,  attorneys  for  appellant; 
Thomas  Banning,  of  counsel. 

Hopkins,  Thatcheb  &  Dolph  and  John  A.  EusselL) 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Cbabtree  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  of  assumpsit  brought  by  appellee 
against  api>ellant,  to  recover  the  amount  alleged  to  be  due 
him  for  royalties  upon  the  manufacture  of  watch  cases, 
under  certain  letters  patent  owned  by  appellee.  It  appears 
that  appellee  is  an  inventor,  and  was  the  owner  of  certain 
patents  relatino^  to  the  manufacture  of  watch  cases.  That 
on  September  J,  1S88,  M.  C.  Eppenstein  &  Co.  were  manu- 
facturers of  watch  cases,  and  desiring  to  use  the  processes 
covered  by  the  patents  owned  by  appellee,  a  written  con- 
tract of  license  was  entered  into  between  appellee  and  said 
Eppenstein  &  Co.  whereby  the  latter  acquired  the  right  to 
use  the  patents  of  appellee  from  and  after  September  1^ 
1888,  during  the  life  of  the  patents,  upon  the  payment  of 
certain  royalties  provided  in  the  contract. 

Shortly  after  making  this  conti*act,  M.  C.  Eppenstein 
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&  Co.  removed  their  mauufactaring  business  from  Chicago 
to  Elgin,  where  they  formed  a  corporation  under  the  laws 
of  this  State,  under  the  name  and  style  of  "  Illinois  Watch 
Case  Company,"  being  so  incorporated  on  November  24, 
1888.  The  corporation  thus  formed  is  the  appellant  herein. 
With  the  consent  of  appellee,  appellant  took  from  said 
M.  C.  Eppenstein  &  Co.  all  its  tools,  machinery,  stock  and 
good  will,  and  also  all  the  rights  in  the  aforesaid  licenses, 
and  proceeded  to  manufacture  watch  cases  according  to 
appellee's  system  and  apparently  under  his  patents.  Appel- 
lant also  from'time  to  time  remitted  to  appellee  amounts  it 
claimed  were  due  him  as  royalties.  Appellee  claims  a  sulv 
sequent  agreement  (called  a  "  substitute  agreement ")  was 
entered  into  between  appellant  and  himself,  for  the  pay- 
ment of  royalties  on  watch  cases,  manufactured  by  appel- 
lant under  appellee's  patents,  and  such  an  agreement  in 
writing  was  produced  upon  the  trial,  signed  by  both  parties, 
and  dated  January  1, 1894.  There  is  a  dispute  as  to  whether 
this  agreement  was  ever  in  force  for  the  reason  that  after 
it  had  been  signed  in  duplicate  by  appellant,  both  copies 
were  sent  to  appellee,  who  never  returned  a  copy  to  appel- 
lant signed  by  him.  Nevertheless,  appellant  continued  to 
manufacture  watch  cases  and  remit  for  royalties  as  before, 
until  appellee  claimed  he  had  discovered  that  appellant  was 
not  properly  accounting  for  and  paying  royalties  on  the 
number  of  watch  cases  manufactured.  After  that  time  he 
did  not  use,  or  procure  to  be  cashed,  the  checks  or  drafts 
sent  him  for  royalties,  but  brought  this  suit  to  recover  for 
such  royalties  upon  watch  cases  manufactured  by  appel- 
lant, and  which  he  claimed  it  had  not  properly  accounted  for. 

The  cause  was  tried  by  a  jury  and  a  verdict  returned  in 
favor  of  appellee  for  $3,220.07.  A  motion  for  new  trial 
being  overruled  there  was  judgment  on  the  verdict  and  appel- 
lant prosecutes  this  appeal. 

We  understand  the  position  of  appellant  to  be,  that  it 
was  not  a  licensee  of  appellee  but  a  mere  infringer  of  his 
patents,  and  that  this  suit  can  not  be  maintained.  Upon 
this  point  we  think  the  evidence  is  ample  to  show  that  in 
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the  manufacture  of  watch  cases  under  appellee's  system  and 
machinery,  it  acted  as  a  licensee  under  appellee's  patents, 
and  was  so  recognized  by  him.  We  think  both  parties 
have  so  acted  as  to  be  now  estopped  from  disavowinc^  or 
disclaiming  the  positions  of  licensor  and  licensee.  Certainly 
appellee  could  not  go  into  the  Federal  courts  and  maintain 
a  suit  against  appellant  for  infringement  of  his  patents  after 
receiving  license  fees  or  royalties;  and  after  paying  such 
fees  and  royalties,  and  having  had  all  the  benefits  of  a  right 
to  manufacture  under  the  patents,  appellant  can  not  be 
heard  to  say  it  was  not  a  licensee,  but  a  mere  infringer  of 
appellee's  patents. 

Complaint  is  made  as  to  the  introduction  of  evidence  as 
incompetent,  but  we  think  as  to  this  point  there  was  no 
serious  error. 

It  is  also  insisted  that  the  damages  are  excessive,  but  inas- 
much as  it  was  in  appellant's  power  to  show  the  exact  num- 
ber of  watch  cases  manufactured  upon  which  royalties  were 
due,  and  it  saw  fit  to  put  in  no  evidence  whatever  upon  the 
subject,  it  should  not  now  be  heard  to  complain.  The  ver- 
dict was  based  upon  a  computation  made  by  a  witness  upon 
an  examination  of  appellant's  books  by  agreement  of  the 
parties,  and  it  is  not  in  a  position  now  to  question  the  cor- 
rectness of  the  computation,  nor  the  basis  upon  which  it 
was  made.  We  are  not  disposed  to  interfere  with  the 
judgment  on  the  ground  that  the  damages  are  excessive. 

Finding  no  serious  errors  in  the  record  the  judgment  will 
be  affirmed. 


75  420      The  American  Strawboard  Company  v.  The  Chicago  & 

Alton  Railroad  Company. 

1.  RaHjEO ADS— LiaWZify  o/,  for  Damages  Caused  by  Fire,  —Under  the 
statutes  of  this  State,  proof  that  property  was  destroyed  by  fire  com- 
municated from  a  passing  engine,  is  to  be  taken  as  full  prima  facie 
evidence  to  charge  the  railroad  company  operating  the  same  with  n#(g- 
ligence;  and  to  rebut  the  case  made  by  such  proof  it  is  incumbent  on 
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the  company  to  show  that  the  engine  was  at  the  time  equipped  with  the 
best  known  appliances  to  prevent  the  escape  of  fire,  was  in  good  repair, 
and  was  skillfully  and  carefully  handled. 

2.  SAME^Fires  Communicated  by  Locomotives— Contributory  Negli- 
gence,— The  statute  in  regard  to  fires  communicated  by  locomotives  was 
not  intended  to  absolve  the  owner  of  property  from  all  care  whatever, 
and  confer  upon  him  the  right  to  make  such  extraordinary  use  of  his  land 
adjoining  a  railway  as  that  he  might,  regardless  of  danger,  pile  up  vast 
quantities  of  highly  combustible  material,  liable  at  any  moment  to  be 
set  on  fire  by  a  passing  engine,  and  he  himself  take  no  risk;  and  in  this 
case  the  court  holds  that  the  question  whether  the  plaintiff  was  guilty 
of  contributory  negligence,  in  stacking  a  large  quantity  of  straw  near  a 
railroad  track,  was  properly  submitted  to  the  jury. 

3.  Tbiais— Province  of  the  Jury  Where  the  Evidence  is  Conflicting. — 
Tlie  question  arising  in  this  case  as  to  the  relative  merits  of  different 
methods  of  preventing  the  escape  of  sparks  from  a  locomotive  was  one 
of  fact,  peculiarly  within  the  province  of  the  jury  to  determine,  and  it 
was  for  them  to  reconcile  the  conflicting  evidence,  if  they  could,  and  if 
not,  then  to  give  credence  where  they  thought  it  properly  belonged. 

Trespass  on  the  Case,  for  damage  caused  by  fire.  Error  to  the  Cir- 
cuit Court  of  Will  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  December  term,  1897.  Affirmed. 
Opinion  filed  May  23,  1898. 

Hill,  Havejj  &  Hill,  attorneys  for  plaintiff  in  error; 
Jones  &  Lusk,  of  counsel. 

When  a  fire  is  started  by  sparks  from  a  locomotive 
engine,  while  upon  or  passing  along  any  railroad,  the  fact 
that  such  fire  is  so  communicated  is  to  be  taken  as  full 
prima  facie  evidence  to  charge  the  company  with  negli- 
gence. Par.  123,  Chap.  114,  R.  S.,  title.  Railroads;  Louis- 
ville, E.  &  St.  L.  Con.  R.  R.  Co.  v.  Spencer,  47  111.  App.  603; 
Chicago  &  E.  I.  R.  R.  Co.  v.  Goyette,  133  111.  27;  Chicago 
&  A.  R.  R.  V.  Quaintance,  58  111.  393;  Chicago  &  A.  R.  R. 
Co.  V.  Clampit,  63  111.  95. 

When  plaintiff  has  established  a  prima  facie  case  by 
proving  that  the  fire  was  communicated  by  sparks  from  the 
engine  of  defendant,  to  rebut  the  presumption  of  negligence 
arising  from  the  proof  of  that  fact,  it  is  necessary  that 
defendant  show  that  the  engine  was  at  the  time  equipped 
with  the  best  or  most  approved  appliances  to  prevent  the 
escape  of  fire,  that  it  was  in  good  repair,  and  skillfully  and 
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carefally  handled  at  the  time  of  the  fire.    Forest  Glen 
Brick  Co.  v.  Chicago,  M.  &  St.  P.  Ey.  Co.,  33  111.  App.  574. 

The  burden  is  on  the  defendant  to  show  that  the  engine 
was  properly  constructed,  in  good  repair  and  operated  with 
due  care.  Spaulding  v.  Chicago  &  N.  W.  Ey.  Co.,  33  Wis. 
682;  Chicago  &  N.  W.  Ey.  Co.  v.  McCahill,  66  111.  28;  Am. 
&  Eng.  Enc.  of  Law,  Vol.  8,  page  6;  Bishop  on  Non-con- 
tract Law,  Sec.  1027;  Chicago  &  A.  E.  E.  Co.  v.  Clam  pit, 
63  lU.  95. 

The  law  holds  railroad  companies  to  the  exercise  of  a  very 
high  degree  of  care  and  skill  in  the  use  of  the  most  effective 
appliances  to  prevent  the  emission  of  sparks  from  engines. 
Gulf,  etc.,  Ey.  Co.  v.  Benson,  69  Texas,  407;  Toledo,  W.  & 
W.  Ey.  V.  Larmon,  67  111.  68;  Chicago  &  A.  E.  Co.  v. 
Clampit,  63  111.  96;  Louisville,  E.  &  St.  L.  Con,  E.  E.  Co. 
V.  Spencer,  47  III.  App.  603;  Louisville,  E.  &  St.  L.  Con. 
E.  E.  Co.  V.  Black,  64  111.  App.  82. 

A  railroad  company  is  bound  to  use  more  care  and  cau- 
tion in  running  a  train  when  the  wind  is  blowing,  than  in 
ordinary  weather.  Elliott  on  Eailroads,  Sec.  1228;  Mil- 
waukee &  St.  Paul  Ey.  Co.  v.  Kellogg,  94  U.  S.  469;  Grand 
Trunk  E.  E.  Co.  v.  Eichardson,  91  U.  S.  470;  Great  Western 
E.  E.  Co.  V.  Haworth,  39  III.  346;  Illinois  Central  E.  E.  Co. 
V.  Mills,  42  111  407;  Chicago  &  N.  W.  Ey.  Co.  v.  McCahiU, 
66  111.  28. 

It  is  the  duty  of  companies  running  their  engines  close 
to  buildings  to  use  the  utmost  vigilance  and  foresight  to 
avoid  injury,  and  to  control  their  engines  carefully,  to 
adopt  every  known  safeguard,  and  to  avail  themselves  from 
time  to  time  of  every  approved  invention  to  lessen  their 
danger.  Frankfort  &  Bristol  Turnpike  Co.  v.  Philadelphia 
&  T.  E.  E.  Co.,  54  Pa.  St.  345;  Fero  v.  Buffalo  &  State  Line 
E.  E.  Co.,  22  N.  Y.  209. 

The  degree  of  care  required  is  always  proportionate  to 
the  danger.  1  Thompson  on  Negligence,  163;  Elliott  on 
Eailroads,  Sec.  1228;  Bishop  on  Non-Contract  Law,  Sec. 
1023;  Chicago  &  N.  W.  Ey.  Co.  v.  McCahill,  56  lU.  28; 
Diamond  v.  Northern  Pacific  Ey.  Co.,  6  Mont.  580;  John- 
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son  V.  Chicago,  etc.,  Ry.  Co.,  31  Minn.  57;  Pittsburg,  etc., 
R.  R.  Co.  V.  Noel,  77  Ind.  116. 

It  is  not  necessary  to  aver  that  plaintiff  was  in  the  exer- 
cise of  due  care.  5  Ency.  of  Pleading  and  Practice,  1;  Con- 
solidated Coal  Co.  V.  Wombacher,  134  111.  63;  Chicago  & 
E.  L  R,  R.  Co.  V.  nines,  33  111.  App.  271. 

All  unnecessary  averments  may  be  rejected  as  surplus- 
age. Campbell  v.  Missouri  Pacific  Ry.  Co.,  121  Mo.  34(»; 
Weber  v.  Winona  &  St.  P.  R.  R.  Co.,  65  N.  W.  Rep.  93; 
Chicago  West  Division  Ry.  Co.  v.  Mills,  105  111.  67. 

Plaintiff  was  not  guilty  of  negligence.  Par.  123,  Ch.  114, 
R.  S.,  title,  Railroads  (S.  &  C.  Statutes);  Elliott  on  Rail- 
roads, Sec.  1238;  Cincinnati,  etc.,  R.  Co.  v.  Barker,  94  Ky. 
71;  Fero  v.  Buflfalo  &  State  Line  R.  R.  Co.,  22  N.  Y.  209; 
Toledo,  St.  L.  &  K.  C.  R  .R.  Co.  v.  Kingman,  49  111.  App.  43. 

Geobge  S.  House,  attorney  for  defendant  in  error. 

Mr.  Pbbstdino  Justice  Cba.btbeb  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  by  plaintiff  in  error  against 
defendant  in  error,  to  recover  damages  for  the  destruction 
by  fire,  of  3,476  tons  of  baled  straw,  and  a  straw  stacker, 
which  straw  was  stjicked  in  close  proximity  to  a  switch 
track  operated  by  defendant  in  error  at  Lockport  in  said 
Will  county.  It  is  claimed  that  the  fire  which  consumed 
this  property  was  communicated  from  one  of  defendant  in 
error's  passing  engines  engaged  in  hauling  cars  upon  said 
switch  track.  The  defense  was  that  the  engine  was  prop- 
erly equipped  with  the  best  known  appliances  to  prevent 
the  escape  of  sparks,  and  was  properly  bandied. 

The  case  was  tried  by  a  jury  which  returned  a  verdict  in 
favor  of  defendant  in  error.  A  motion  for  new  trial  was 
overruled  by  the  court  and  judgment  rendered  against 
plaintiff  in  error  for  costs.  To  reverse  this  judgment  a  writ 
of  error  is  prosecuted  to  this  court. 

The  assignmoits  of  error  challenge  the  correctness  of  the 
court's  rulings  upon  the  admission  and  rejection  of  evidence, 
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the  giving  of  instructions  on  behalf  of  defendant  in  error, 
and  in  refusing  to  set  aside  the  verdict  and  grant  a  new 
trial.  After  a  patient  and  careful  consideration  of  all  these 
questions  a  majority  of  the  court  hold  that  the  objections 
are  not  well  taken,  and  that  the  record  is  substantially  free 
from  error. 

As  shown  by  the  evidence,  the  facts  of  the  case,  briefly 
stated,  are  as  follows :  The  fire  complained  of  occurred 
on  March  25,  1895.  At  that  time,  and  for  several  years 
prior  thereto,  defendant  in  error  owned  and  operated  vari- 
ous switch  tracks  in  the  village  of  Lockport,  which  were 
constructed  and  laid  down  under  the  authority  of  certain 
ordinances  of  said  village,  and  which  ran  from  a  point  on 
the  main  line  of  defendant  in  error's  railway  to  the  several 
industries  carried  on  in  said  village,  such  switch  tracks 
constituting  what  is  designated  upon  the  plats  put  in  evi- 
dence as  a  "  Y." 

The  "  Y"  and  the  switch  tracks  in  question  were  located 
upon  and  crossed  certain  lands  granted  by  the  general  gov- 
ernment to  the  State  of  Illinois  to  aid  in  the  construction 
of  the  Illinois  and  Michigan  Canal,  and  which  were,  in  1848, 
platted  and  laid  out  by  the  canal  trustees  into  village  lots, 
blocks  and  streets,  which  lots  have  been  conveyed  by  refer- 
ence to  such  plat.  On  this  plat  appears  a  street  called 
'^  Daviess  street,"  and  one  of  the  switch  tracks  referred  to, 
according  to  the  "Whitley  Plat"  put  in  evidence,  ran  on 
the  west  line  of  this  street  immediately  west  of  and  opposite 
block  127,  for  a  short  distance,  and  thence  diverged  north- 
westerly to  the  paper  mill  in  one  direction  and  southwest- 
erly to  the  wire  mill  in  another. 

For  many  years  prior  to  the  fire,  Norton  &  Co.  had  owned 
and  operated  a  paper  mill  in  Lockport,  and  on  September 
13,  1882,  they  leased  the  same  to  the  Lockport  Paper  Com- 
pany, which,  on  July  1,  1889,  assigned  its  lease  to  plaintiff 
in  error  with  the  consent  of  Norton  &  Co. 

This  lease  does  not  appear  to  cover  any  part  of  block 
127,  on  a  part  of  which  the  straw  in  question  was  stacked 
at  the  time  of  the  fire,  but  by  a  deed  put  in  evidence  by  de- 
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fendant  in  error,  it  does  appear  that  on  June  9,  1891,  the 
canal  trustees  conveyed  to  plaintiflf  in  error  lots  2,  3,  6  and 
7  of  said  block  127,  being  the  west  half  of  said  block,  lying 
immediately  east  of  and  abutting  upon  the  east  line  of  said 
Daviess  street.  In  said  deed  no  reference  whatever  is  made 
to  said  street. 

The  straw  which  was  consumed  by  the  fire  consisted  of 
a  tier  of  stacks,  ten  in  number,  located  partly  in  Daviess 
street,  and  partly  on  the  adjoining  lots  in  block  127,  and  it 
appears  from  the  evidence  that  the  same  ground  had  been 
used  for  the  purpose  of  stacking  straw  thereon  by  Norton 
&  Co.  and  their  successors,  including  plaintiflf  in  error,  for 
a  i)criod  of  about  twenty  years.  It  is  claimed  that  Daviess 
street  at  the  point  where  the  straw  was  stacked  has  been 
for  many  years  practically  abandoned  by  the  public  as  a 
traveled  street,  a  new  road  having  been  acquired  across  the 
west  half  of  block  127,  as  shown  by  the  dotted  lines  appear- 
ing on  the  Whitley  plat. 

On  the  morning  of  the  fire  one  of  defendant  in  error's 
engines  was  engaged  in  switching  in  the  yards,  in  charge  of 
its  servants,  at  a  time  when  there  was  a  high  wind  blowing 
from  the  west,  and  immediately  after  the  engine  had  passed 
over  a  track  thirty  feet  westerly  from  the  nearest  straw 
stack  the  latter  was  discovered  to  be  on  fire,  and  although 
all  due  eflforts  were  made  to  prevent  it,  the  entire  ten  stacks, 
containing  3,476  tons  of  baled  straw  worth  $4.35  per  ton, 
were  entirely  consumed  by  the  fire,  and  a  straw  stacker 
upon  the  ground  was  likewise  destroyed. 

There  seems  to  be  no  dispute  about  the  fact  that  the  fire 
was  communicated  by  the  passing  engine,  the  principal  point 
of  contention  being  as  to  whether  the  engine  was  properly 
equipped  with  the  best  known  appliances  to  prevent  the 
escape  of  fire,  and  also  as  to  whether  or  not  it  was  properly 
handled.  And  it  is  insisted  by  defendant  in  error,  that  by 
stacking  such  a  large  amount  of  highly  combustible  material 
in  close  proximity  to  the  switch  tracks,  known  to  be  oper- 
ated daily,  plaintiff  in  error  was  guilty  of  such  contributory 
negligence  as  prevents  and  bars  a  recovery  in  this  case. 
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It  is  clear  that  under  the  act  of  March  29, 1869,  proof 
that  property  is  destroyed  by  fire  communicated  from  a 
passing  engine,  is  to  be  taken  as  full  prima  facie  evidence 
to  charge  the  railroad  company  operating  the  same  with 
negligence.    3  Starr  &  Curtis  (2d  Ed.),  p.  3294. 

To  rebut  the  case  made  by  such  proof  it  is  incumbent 
upon  the  railroad  company  to  show  that  the  engine  was,  at 
the  time,  equipped  with  the  best  known  appliances  to  pre- 
vent the  escape  of  fire,  was  in  good  repair,  and  was  skill- 
fully  and  carefully  handled.  Chicago  &  A.  R.  R.  Co.  v. 
Quaintance,  58  111.  389. 

The  engine  which  set  the  fire  complained  of  was  equipped 
with  what  is  called  the  "  Diamond  Stack  "  for  the  purpose 
of  preventing  the  escape  of  fire  therefrom.  As  to  this 
there  is  no  dispute,  but  it  is  insisted  by  plaintiff  in  error 
that  the  Diamond  Stack  is  not  the  best  known  appliance 
now  in  use  as  a  spark  arrester  on  locomotive  engines,  and 
that  a  better  and  safer  one  is  what  is  known  as  the  '^  Exten- 
sion Front."  We  do  not  deem  it  necessary  to  go  into  an 
extended  description  of  these  different  appliances  nor  a  dis- 
cussion of  their  respective  merits.  Considerable  evidence 
was  taken  as  to  their  relative  value,  experts  on  both  sides 
giving  their  opinion  as  to  the  merits  of  the  two  systems, 
and  it  is  unfortunate  that  these  opinions  are  far  from  being 
harmonious,  but  such  is  the  case.  From  the  whole  evidence 
it  seems  to  be  left  somewhat  doubtful  as  to  which  is  the 
better  appliance,  under  all  conditions,  and  it  would  appear 
that  what  is  the  best  mode  of  preventing  the  escape  of  fire 
from  locomotive  engines  is  still  a  matter  of  doubt  and 
experiment,  no  two  experts  entirely  agreeing  upon  the  sub- 
ject. One  thing,  however,  appears  certain,  and  that  is,  no 
device  has  ever  yet  been  invented  or  applied  which  will, 
under  all  circumstances,  entirely  prevent  the  escape  of  fire 
and  sparks  from  moving  engines  when  drawing  a  loaded 
train.  In  this  case  the  proofs  are  clear  that  the  engine, 
and  the  appliance  to  prevent  the  escape  of  fire,  such  as  it 
was,  was  in  good  repair  at  the  time  when  it  is  alleged  the 
fire  was  communicated  to  the  property  destroyed.    The 
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jury  saw  the  witnesses  and  heard  them  testify;  they  saw 
the  models  and  drawings  of  the  respective  appliances;  and 
having  found  against  plaintiff  in  error  on  this  issue  we  see 
no  suflBcient  reason  for  saying  they  came  to  a  wrong  conclu- 
sion. It  was  for  the  jury  to  reconcile  the  conflicting  evi- 
dence if  they  could,  and  if  not,  then  to  give  credence  where 
they  thought  it  properly  belonged.  The  question  submitted 
was  one  of  fact,  peculiarly  within  the  province  of  the  jury 
to  determine. 

Upon  the  question  as  to  whether  the  engine  was  carefully 
and  skillfully  handled,  the  affirmative  evidence  is  all  one 
way.  Numerous  witnesses  testify  to  the  competency  and 
carefulness  of  the  engineer  and  fireman,  and  those  who  saw 
the  engine  at  work  at  the  time  the  fire  was  set,  say  it  was 
as  carefully  handled  as  it  ever  was.  True,  it  appears  that 
at  the  time  the  engine  passed  the  straw  stacks  a  high  wind 
was  blowing  from  the  west  and  from  the  engine  toward  the 
straw,  and  that  the  engineer  was  compelled  to  use  consider- 
able steam  to  draw  out  his  load,  but  he  testifies  he  only 
used  such  steam  as  was  necessary  to  do  the  work,  and  while 
it  is  strongly  urged  that  under  the  circumstances,  and 
because  of  the  high  wind,  greater  care  was  required  than 
would  have  been  necessary  on  a  still  day,  we  can  not  say 
the  evidence  shows  an  improper  or  careless  handling  of  the 
engine.  It  may  be  it  would  have  been  less  dangerous  to 
have  passed  and  repassed  these  straw  stacks  several  dif- 
ferent times,  by  dividing  the  train  and  hauling  out  the  cars 
two  or  three  at  a  time,  than  it  was  to  pass  by  once  in  haul- 
ing the  whole  train,  but  it  is  not  clearly  apparent  to  us  that 
such  would  have  been  the  fact.  The  claim  that  the  engine 
was  improperly  handled,  we  think,  rests  upon  inference  and 
not  upon  evidence,  and  we  are  not  prepared  to  say  the 
finding  of  the  jury  was  wrong  upon  this  question. 

While  it  is  assigned  for  error  that  the  court  admitted 
improper  evidence  on  the  part  of  defendant,  and  refused 
proper  evidence  offered  by  the  plaintiff,  yet  as  no  point  is 
made  on  these  assignments  of  error  in  the  argument  of 
counsel  <  for  plaintiff  iti  error,  the  objections  must  be  con- 
sidered as  waived,  and  need  not  be  further  discussed. 
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At  the  close  of  all  the  evidence  in  the  case,  plaintiff  in 
error  asked  the  court  to  instruct  the  jury  to  find  a  verdict 
in  its  favor,  which  the  court  refused  to  do,  and  this  is 
assigned  for  error.  We  think  the  instruction  was  properly 
refused.  In  view  of  the  questions  of  fact  involved,  and  the 
contradictory  nature  of  the  evidence  in  relation  thereto,  it 
would  have  been  clearly  improper  for  the  court  to  have 
given  the  instructions  asked.  It  was  right  and  proper  that 
the  questions  of  fact  should  be  submitted  to  the  jury  as 
was  done. 

Complaint  is  made  that  the  court  erred  in  refusing  to 
give  instruction  numbered  five,  asked  by  plaintiff  in  error. 
The  purport  of  this  instruction  was  that  possession  of  real 
estate  was  prima  facie  evidence  of  ownership,  and  if  the 
jury  believed  from  the  evidence  that  the  ground  where  the 
straw  stacks  stood  at  the  time  of  the  fire  had  been  in  the 
actual  and  exclusive  possession  of  the  plaintiff  for  some 
years  prior  thereto,  and  that  during  all  that  time  the  plaint- 
iff exercised  acts  of  ownership  over  and  upon  the  same, 
then  such  possession  wasjt^WTw^yJzd^  evidence  of  ownership 
in  the  plaintiff  of  the  property  on  which  the  straw  was 
stacked  at  the  time  of  the  fire. 

We  think  there  was  no  error  in  refusing  the  instruction. 
As  we  have  seen,  a  large  part  of  the  straw  in  question  was 
stacked  in  and  upon  what  appears  on  the  plat  as  Daviess 
street.  The  question  of  ownership  in  that  street  was  not 
properly  involved  in  the  case,  and  to  give  this  instruction 
to  the  jury  could  only  have  been  misleading,  in  submitting 
an  issue  not  before  them. 

While  the  assignments  of  error  challenge  the  action  of 
the  court  in  giving  a  number  of  instructions  at  the  instance 
of  defendant  below,  the  argument  only  complains  of  and 
discusses  two,  being  the  sixteenth  and  seventeenth.  We  do 
not  think  the  sixteenth  instruction  is  fairly  open  to  the 
criticism  placed  upon  it  bj*^  plaintiff  in  error.  It  certainly 
does  not  in  terms  pretend  to  tell  the  jury  that  any  different 
appliance,  or  one  more  unsafe,  may  be  used  upon  a  switch 
engine  than  one  engaged  in  any  other  use  to  which  engines 
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may  be  put  in  conducting  railroad  business,  although  this 
is  the  construction  placed  upon  it  by  counsel  for  plaintiff  in 
error.  Nor  do  we  see  that  the  mind  of  the  ordinary  juror 
would  naturally  have  understood  it  as  intending  so  to  inform 
them.  After  a  careful  consideration  and  analysis  of  the 
instruction,  we  are  of  the  opinion  there  was  no  error  in 
giving  it. 
Instruction  No.  17  complained  of,  is  as  follows : 
**17.  The  jury  are  further  instructed  that,  in  this  action, 
the  burden  of  proof  is  upon  the  plaintiff  to  show,  not  only 
that  the  defendant  was  guilty  of  negligence,  but  that  it,  the 
plaintiff  itself,  was  not  guilty  of  negligence  or  careless- 
ness." 

We  think  the  question  of  contributory  negligence  was 
fairly  involved  in  the  case  and  that  there  was  no  error  in 
giving  this  instruction.  In  four  of  the  five  counts  of  its 
declaration,  plaintiff  in  error  averred  due  care  on  its  part  to 
prevent  the  destruction  of  its  property  by  fire,  and  while 
under  the  statute  above  referred  to,  a  party  is  not  to  be 
charged  with  negligence  because  he  uses  his  property  in  the 
same  manner  in  which  he  would  have  had  the  right  to  use  it 
had  no  railroad  been  there,  yet  we  think  it  was  not  intended 
by  this  act  of  the  legislature  to  absolve  the  owner  of  prop- 
erty from  all  care  whatever,  and  confer  upon  him  the  right 
to  make  such  extraordinary  use  of  his  land  adjoining  a  rail- 
way, as  that  he  might,  regardless  of  danger,  pile  up  vast 
quantities  of  highly  combustible  material,  liable  at  any 
moment  to  be  set  on  fire  by  a  passing  engine  and  he  him- 
self take  no  risk.  One  might  desire  for  purposes  of  his  own, 
to  erect  and  maintain  a  powder  house  upon  his  land,  for  the 
storing  of  gunpowder,  and  if  he  violated  no  police  regula- 
tion of  the  State,  he  might  have  a  perfect  right  to  make 
such  use  of  his  property,  but  no  one  would  contend  it  was 
not  an  act  of  culpable  negligence  to  locate  such  a  building 
in  the  immediate  vicinitv  of  a  railroad  track  constantlv 
traversed  by  passing  engines,  and  it  would  be  unreasonable 
to  hold  the  railroad  company  responsible  as  an  insurer  of 
the  safety  of  such  a  structure. 
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Our  attention  has  not  been  called  to  any  decision  of  oar 
Supreme  Court  on  this  precise  question  since  the  passage  of 
the  act  of  1869,  nor  do  we  know  of  any.  The  cases  of 
Toledo,  W.  &  W.  Ey.  Co.  v.  Larmon,  07  111.  68,  and  Toledo 
W.  &  W.  Ry.  Co.  V.  MaxBeld,  72  III.  95,  have  been  cited  by 
counsel  for  defendant  in  error  in  support  of  his  contention 
that  plaintiff  in  error  is  chargeable  with  contributory  n^- 
ligence  in  this  case.  But  there  is  nothing  in  either  of  those 
cases  to  show  when  the  fire  complained  of  occurred,  and 
hence  we  can  not  say  they  are  of  controlling  force  in  the 
case  at  bar.  We  regard  the  act  of  1869  as  being  remedial 
in  its  nature,  and  intended  to  relieve  the  owner  of  land  abut- 
ting upon  a  railroad  from  the  burden  of  keeping  his  prop- 
erty free  and  clear  of  combustible  matter  in  its  ordinary 
use.  On  the  generality  of  farms  through  or  near  which  a 
railroad  passes,  it  is  a  natural  and  common  thing  for  dead 
grass,  dry  weeds,  stubble  or  straw  to  accumulate  and  become 
liable  to  ignition  from  passing  engines,  and  it  would  be  bur- 
densome to  require  the  owner  to  clean  up  these  accumula- 
tions, at  the  peril  of  suffering  the  loss  on  account  of  his  own 
contributory  negligence,  in  case  his  property  was  destroyed 
by  fire  communicated  from  a  passing  engine.  But  this  is  a 
very  different  thing  from  voluntarily  piling  or  stacking  an 
immense  quantity  of  highly  combustible  matter  in  imme- 
diate proximity  to  a  railroad  track,  as  was  done  in  this  case. 
The  evidence  shows  the  stacks  to  have  been  so  near  one  of 
the  tracks,  that  the  engineer  could  pull  straws  therefrom 
when  leaning  out  of  his  cab  window,  and  they  were  only 
thirty  feet  from  the  track  upon  which  the  engine  was  mov- 
ing at  the  time  the  fire  is  supposed  to  have  been  communi- 
cated. That  plaintiff  in  error  was  fully  aware  of  the  dan- 
ger and  the  risks  incurred  by  placing  its  stacks  so  near  the 
railroad  tracks  is  evidenced  by  the  fact  that  it  was  equipped 
with  hose,  pumps  and  other  facilities  for  extinguishing  fires, 
and  kept  a  watchman  constantly  in  charge  of  the  straw 
stacks,  with  buckets  filled  with  water  ready  for  instant  use. 

Upon  a  full  consideration  of  this  question  we  are  disposed 
to  hold  that  the  question  of  contributory  negligence  in  this 
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case  was  one  proper  to  be  submitted  to  the  jury  and  that 
the  seventeenth  instruction  was  properly  given. 

This  disposes  of  all  the  material  questions  discussed  by 
counsel  in  argument,  and  finding  no  error  in  the  record  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

Mb.  Justice  Dibell  delivered  the  following  dissenting 

OPINION  : 

My  examination  of  this  case  has  brought  me  to  a  different 
conclusion  from  that  reached  by  the  majority  of  the  court 
and  the  case  seems  of  sufficient  importance  to  justify  a 
statement  of  the  main  reasons  why  I  think  the  judgment 
should  be  reversed  and  a  new  trial  awarded.  . 

First.  Two  counts  in  the  declaration  averred  that  the 
property  when  destroyed  by  the  fire  in  question  was  sit- 
uated upon  '^  a  certain  close  of  plaintiff  in  the  village  of 
Lockport."  Issue  was  joined  on  a  plea  of  the  general  issue 
to  these  and  other  counts.  The  west  end  of  the  west  tier 
of  stacks  where  the  fire  caught  was  upon  a  strip  of  land 
marked  on  the  plat "  Daviess  St.'*  Plaintiff  sought  to  show 
the  continuous  use  of  said  strip  for  many  years  as  a  straw 
stack  yard  by  itself  and  its  predecessors  in  business,  and  to 
establish  a  title  thereto  by  possession,  and  thus  to  prove 
that  the  place  where  the  fire  caught  in  its  stack  was  upon 
its  "  close ''  as  averred.  Defendant  offered  in  evidence  the 
title  papers  of  plaintiff  for  the  evident  purpose  of  shoAving 
that  plaintiff  had  no  paper  or  record  title  to  the  land  where 
the  fire  caught — that  said  strip  was  not  included  in  its  deed 
or  lease.  Defendant's  counsel  argues  here,  and  it  may 
fairly  be  assumed  he  argued  to  the  jury,  that  plaintiff  was 
not  the  owner  of  the  land  on  which  the  west  tier  of  stacks 
stood,  and  was  not  entitled  in  this  case  to  the  rights  and 
immunities  extended  to  an  owner  in  the  use  of  his  own  land. 
On  this  subject  plaintiff  asked  the  court  to  give  to  the  jury 
the  following  instruction : 

"  5.  The  court  instructs  the  jury  that  possession  of  real 
estate  is prim^z facie  evidence  of  ownership,  especially  where 
such  possession  has  been  exclusive  and  long-continued,  and 
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if  the  jury  believe  from  the  evidence  in  this  case  that  the 
ground  where  the  straw  stacks  stood  at  the  time  of  the  fire 
then  was  and  for  some  years  had  been  in  the  actual  and  ex- 
clusive possession  of  the  plaintiff,  and  that  during  all  that 
time  the  plaintiff  exercised  acts  of  ownership  over  and  upon 
the  same,  then  such  possession  was  and  is  prima  facie  evi- 
dence of  ownership  in  the  plaintiff  of  the  property  upon 
which  the  straw  was  stacked  at  the  time  of  the  fire." 

The  court  refused  this  instruction,  and  the  record  pre- 
sents the  question  whether  such  refusal  was  error. 

The  proof  shows  Norton  &  Co.  built  a  paper  mill  in  1872 
on  the  west  side  of  the  Illinois  &  Michigan  Canal,  and  a 
short  distance  from  said  mill  established  a  large  straw  stack 
yard  for  the  storage  of  straw  purchased  to  be  used  in  making 
paper  in  the  mill.  The  firm  had  deeds  for  part  but  not  for 
all  of  the  land  upon  which  it  established  said  yards.  There 
were  many  straw  stacks  kept  in  >  said  yards,  and  a  large 
quantity  of  straw  seems  to  have  been  constantly  kept  on 
hand.  The  land  was  so  used  for  a  stack  yard  in  connection 
with  the  paper  mill  continuously  from  1872  to  the  time  of 
the  fire,  March  25,  1895,  a  period  of  twenty-three  years. 
In  1882  Norton  &  Co.  leased  the  mill  to  the  Lockport 
Paper  Company,  and  it  entered  into  possession  of  the  mill 
and  straw  stack  yard,  and  operated  both.  In  1889  the 
Lockport  Paper  Company  assigned  its  lease  and  all  its 
rights  to  the  American  Strawboard  Company,  and  the  Straw- 
board  Company  entered  into  possession  of  the  mill  and 
stack  yard,  and  operated  both  till  the  fire.  In  1891  the 
American  Strawboard  Company  obtained  a  deed  from  the 
canal  commissioners  of  some  of  the  lots  upon  which  saicl 
stack  yards  had  long  been  located.  As  before  stated,  this  stack 
yard  was  partly  upon  the  land  marked  "  Daviess  St."  upon 
the  recorded  plat.  The  west  end  of  the  west  tier  of  stacks 
rested  upon  said  strip,  and  there  the  fire  started.  There  is 
no  proof  Daviess  street  at  the  place  where  this  stack  yard 
was  located  had  ever  been  accepted  as  a  street  by  the  village 
of  Lockport,  in  which  it  was  situated,  nor  that  the  village 
had  ever  taken  possession  of  or  worked  that  part  of  said 
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Strip  as  a  highway,  nor  that  the  public  had  ever  traveled 
that  route.  Acceptance  or  user  was  necessary.  Jordan  v. 
City  of  Chenoa,  166  111.  530.  On  the  contrary,  the  proof 
shows  that  the  straw  stacks  in  that  stack  yard  had  occupied 
tliat  ground  ever  since  1872,  and  that  those  operating  the 
paper  mill  and  stack  yard  opened  a  way  for  the  public  east 
of  the  west  tier  of  stacks  and  across  lots  owned  by  said 
parties,  and  that  the  public  had  continuously  traveled  that 
route  since  1871  or  1872.  North  of  the  spillway  of  the  canal 
the  paper  mill  buildings  stood  directly  upon  the  line  of 
said  so-called  Daviess  street,  and  in  1871  a  bridge  over  the 
spillway  was  built  on  the  line  of  said  public  travel,  en- 
tirely east  of  the  east  line  of  the  strip  marked  "  Daviess 
St."  It  is  not  made  clear  whether  the  village  built  that 
bridge,  but  it  has  kept  it  in  repair  for  many  years. 

Defendant  denies  plaintiflF  the  rights  of  an  owner  of  said 
ground  because  bare  possession  will  not  ripen  into  a  title 
against  the  State,  and  because  the  deed  from  the  canal 
Commissioners  to  plaintiif  in  1891  was  of  lots  in  the  sub- 
division upon  the  plat  of  which  said  strip  of  land  is  marked 
**  Daviess  St; "  and  therefore  it  is  said  plaintiff  should  be 
estopped  from  denying  that  said  strip  is  a  public  street. 
This  is  not  a  controversy  between  the  Strawboard  Com- 
pany and  the  State,  and  the  question  whether  the  company's 
possession  of  this  strip  of  land  would  give  it  title  thereto 
against  the  State  is  not  involved.  The  village  of  Lock- 
port  represents  the  State  as  to  streets  within  its  borders, 
and  it  has  never,  so  far  as  appears,  sought  to  open  or  use 
Daviess  street  at  this  point  on  the  line  so  marked  on  the 
plat,  but  has  recognized  a  traveled  way  east  thereof,  and 
keeps  in  repair  a  bridge  on  said  way.  It  did  grant  to 
defendant  the  privilege  of  crossing  and  running  along 
Daviess  street,  but  the  tracks  defendant  laid  pursuant  to 
said  permission  do  not  occupy  any  part  of  said  stack  yard. 
One  of  said  tracks,  called  the  straw  track,  was  purposely 
laid  immediately  west  of  said  stack  yard  in  the  so-called 
street  to  enable  it  to  deliver  cars  of  baled  straw  to  plaintiff 
at  said  yard;  but  the  locomotive  which  caused  the  fire  in 

Vok  LXXV  » 
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qaestion  was  not  upon  said  straw  track,  but  upon  anotber 
track  west  thereof,  leading  to  the  paper  mill  and  to  Nor- 
ton's flour  mills,  and  so  the  permission  given  by  the  yUlage 
has  no  bearing  upon  plaintiff's  possession  and  right  to 
occupy  all  that  part  of  the  strip  marked  '*  Daviess  St.,'' 
which  was  used  by  it  for  a  stack  yard.  The  defendant  was 
not  a  party  to  the  deed  from  the  canal  commissioners  to 
plaintiff.  When  that  deed  was  made  plaintiff  and  its  prede- 
cessors had  been  in  possession  of  said  stack  yard,  including 
the  part  resting  upon  said  strip,  for  many  years.  I  am 
of  opinion  the  taking  of  said  deed  had  no  effect  to  oust 
plaintiff  of  whatever  rights  it  had  acquired  by  long  pos- 
session of  a  stack  yard  upon  part  of  said  strip  marked 
''  Daviess  St."  on  the  plat. 

It  seems  to  me,  therefore,  that  the  facts  appearing  in  this 
record  constitute  plaintiff,  as  against  this  defendant,  the 
owner  of  so  much  of  the  land  marked  "  Daviess  St."  on 
the  plat  as  plaintiff  and  its  predecessors  had  thus  occupied 
for  a  stack  yard,  including  the  ground  where  the  stack 
caught  fire.  Prior  possession  of  land  for  not  less  than  twenty 
years  is  prima  facie  evidence  of  title  and  will  authorize  a 
recovery  in  ejectment  or  in  trespass  qtiare  dauaum  fregit 
against  a  mere  trespasser.  Riverside  Co.  v.  Townshend, 
120  III.  9;  Shoup  v.  Shields,  116  111.  488.  In  McLean  v. 
Farden,  61  111.  106,  the  court  held  that  a  party  in  possession 
of  land  is  entitled  to  hold  it  against  all  the  world  except 
the  owner  of  the  paramount  title;  that  a  party  in  posses- 
sion of  land,  no  matter  how  acquired,  is  entitled  to  main- 
tain his  possession  against  any  mere  intruder  or  wrongdoer, 
and  will  be  deemed  and  held  the  true  owner  thereof  till  the 
contrary  is  made  to  appear.  City  of  Chicago  v.  McGraw, 
75  111.  566;  City  of  Peoria  v.  Crawl,  28  111.  App.  154.  As 
plaintiff  pleaded  this  was  its  close,  and  defendant  by  plea 
denied  it,  and  by  argument  says  plaintiff  can  not  recover 
because  the  stack  which  first  caught  fire  was  in  a  street,  I 
think  plaintiff's  ownership  was  a  proper  subject  for  instruc- 
tions. As  defendant  in  this  case  was  a  mere  wrongdoer, 
having  no  rights  in  the  land  where  the  stacks  stood^  the 
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long-continued  and  exclusive  possession  thereof,  with  an 
established  business,  ought  to  be  sufficient  evidence  of  its 
ownership  for  the  purposes  of  this  case.  As  this  case  was 
tried  I  think  it  was  important  for  plaintiff  to  have  the  jury 
instructed  upon  the  law  as  laid  down  in  instruction  No,  5? 
and  that  its  refusal  was  harmful  to  plaintiff  and  reversible 
error.  A  given  instruction  alluded  to  this  subject,  but  it 
did  not  state  the  entire  legal  proposition  contained  in 
instruction  No.  5,  and  which  I  think  plaintiff  was  entitled 
to  have  laid  down  to  the  jury,  in  view  of  the  pleadings  and 
of  the  position  taken  by  defendant 

Second.  The  court  at  the  request  of  defendant  gave 
the  following  instruction :  "  17.  The  jury  are  further  in- 
structed that  in  this  action  the  burden  of  proof  is  upon  the 
plaintiff  to  show  not  only  that  the  defendant  was  guilty  of 
negligence  but  that  the  plaintiff  itself  was  not  guilty  of 
negligence  or  carelessness."  There  were  only  two  respects 
in  which  defendant  argues  there  was  proof  of  contributory 
negligence  by  the  plaintiff,  namely,  in  locating  its  stacks  in 
the  street,  and  in  putting  them  so  near  the  line  of  defend- 
ant's tracks — ^about  thirty  feet  from  the  track  on  which  the 
engine  was  when  it  set  the  fire.  What  has  already  been 
said  as  to  plaintiff's  possession  of  said  stack  yard  disposes  of 
the  claim  plaintiff  was  negligent  in  locating  its  stacks  in  the 
street.  The  place  was  not  a  street  in  any  sense  except  that 
it  was  so  named  on  an  old  plat  recorded  many  years  ago. 
The  proposition  that  it  was  negligence  for  the  plaintiff  to 
locate  its  stacks  thirty  feet  from  defendant's  switch  track  is 
based  upon  the  assumption  that  after  the  track  was  located 
plaintiff  changed  the  use  of  the  land  and  put  it  to  a  new, 
extraordinary  and  highly  dangerous  use,  with  full  knowl- 
edge of  the  hazards  attending  its  action..  This  position,  it 
seems  to  me,  ignores  the  evidence. 

Several  witnesses  testified  that  Norton  &  Co.  stacked 
from  the  time  the  paper  mill  was  built  right  where  the 
stacks  in  question  stood,  and  that  their  successors  stacked 
right  where  Norton  &  Co.  had  stacked,  and  that  this  place 
had  been  so  used  ever  since  the  mill  was  built.    A  contract  be- 
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tween  Norton  &  Co.  and  the  railroad  company,  raade  in  1891, 
after  the  rights  of  the  Strawboard  Company  had  attached, 
recites  contracts  between  Norton  &  Co.  and  the  railroad  com- 
pany, made  in  1874,  in  1883,  and  in  1887,  under  which  at 
some  time  not  stated,  a  bridge  was  built  across  the  canal 
(on  the  east  side  of  which  the  main  line  of  the  railroad  was 
located)  and  side  tracks  were  built.  These  recitals  doubt- 
less  are  not  evidence  against  the  Strawboard  Company, 
but  they  seem  to  be  the  only  evidence  at  what  date  earlier 
than  1890  these  switch  tracks  were  put  down.  They  show  it 
was  not  earlier  than  1874  and  that  it  may  have  been  later. 
The  paper  mill  was  built  in  1872.  Large  room  was  neces- 
sary for  the  storage  of  straw  in  stacks  out  of  which  to  make 
paper.  The  persons  who  founded  the  paper  mill  located 
the  straw  stack  yard  on  this  land.  They  and  their  succes- 
sors in  the  business  of  operating  this  paper  mill  have  ever 
since  occupied  this  particular  tract  of  land  for  that  purpose. 
The  land,  including  the  place  where  the  stack  stood  which 
first  caught  fire,  was  exclusively  used  for  a  straw  stack  yard 
before  the  railroad  track  was  located  there,  and  after  the 
track  was  located  there  the  proprietors  of  the  paper  mill 
simply  continued  to  use  the  land  just  as  they  had  done  for 
years  before. 

Section  1  of  the  act  of  1809  in  relation  to  fires  caused  bv 
locomotives  expressly  provides  for  this  case,  when  it  says, 
"  It  shall  not  in  any  case  be  considered  as  negligence  on  the 
part  of  the  owner  or  occupant  of  the  property  injured,  that 
he  has  used  the  same  in  the  manner,  or  permitted  the  same 
to  be  used  or  remain  in  the  condition  it  would  have  been 
used  or  remained  had  no  railroad  passed  through  or  near 
the  property  so  injured."  This  owner  had  its  straw  stacks 
at  the  precise  place  where  its  predecessors  in  busint^ss  had 
them  before  the  railroad  tracks  were  put  near  by;  and  it 
has  used  the  place  in  the  same  manner,  and  only  in  the 
same  manner,  that  it  was  used  before  the  railroad  tracks 
were  located,  and  in  the  same  manner  it  would  have  been 
used  if  no  railroad  tracks  had  been  located  near  the  property. 
If  defendant's  contention  is  well  founded,  the  eflfect  of  its 
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locating  its  switch  track  where  it  did  was  to  deprive  the 
owners  of  the  paper  mill  and  stack  yards  of  the  right  to 
use  their  property  as  they  had  theretofore  used  it,  except 
under  the  penalty  of  being  their  own  insurers  against  fires 
which  might  be  set  from  engines  on  said  tracks  by  the  neg- 
ligence of  the  railroad  company.  It  is  not  shown  this  land 
would  be  useful  to  plaintiff  for  any  other  purpose,  nor  that 
it  had  room  enough  to  have  put  said  stacks  remote  from 
the  railroad  track,  but  if  it  could  have  moved  them  it  seems 
to  me  it  could  not  be  compelled  to  do  so.  The  railroad 
company  voluntaril}'-  located  its  switch  tracks  in  close  prox- 
imity to  a  long-established  business  requiring  a  constant 
use  of  highl}'  inflammable  material.  It  did  not  condemn  this 
property.  Its  location  of  the  switch  tracks  there  did  not 
give  defendant  the  right  to  drive  the  proprietors  out  of  busi- 
ness, nor  to  force  them  to  seek  a  new  location,  nor  to  com- 
pel them  to  bear  the  increased  risk  of  fire  caused  by  the 
location  of  the  railroad  tracks  near  them.  I  am  of  opinion 
it  was  not  negligence  for  plaintiff  to  continue  this  business 
after  the  tracks  had  been  located  as  it  had  been  conducted 
before  and  was  being  conducted  when  the  tracks  were  located 
there.  I  think  there  was  no  proof  plaintiff  had  been  guilty 
of  contributory  negligence,  and  therefore  it  was  error  to 
give  said  instruction  No.  17,  and  it  was  calculated  to  mislead 
the  jury. 

Third.  The  court,  at  the  instance  of  defendant,  gave 
instruction  No.  16,  which,  among  other  things,  told  the  jury 
the  law  imposed  upon  defendant  the  duty  of  maintaining 
engines  '^  equipped  and  supplied  with  the  best  known  and 
most  approved  appliances  in  common  use  for  arresting  the 
escape  of  sparks  therefrom,  in  the  particular  use  to  which 
such  engines  are  put,"  and  that  when  the  railroad  company 
had  used  due  diligence  and  was  without  fault  in  the  respects 
named  in  the  instruction  a  loss  by  fire  set  by  a  spark  escap- 
ing from  an  engine  of  the  company,  must  fall  oh  the  owner 
of  the  property  so  destroyed.  I  think  it  was  error  to  insert 
the  qualification  *^  in  the  particular  use  to  which  such  engines 
are  pat"    The  rule  was  correctly  stated  without  those 
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words.  The  instruction  told  the  jury  the  rule  requiring  the 
use  of  the  most  approved  appliances  for  arresting  sparks  is 
modified  by  the  use  to  which  the  engine  is  put.  I  think  the 
rule  requiring  the  use  of  the  best  appliances  is  imperative 
and  is  not  subject  to  any  such  modification,  but  if  there  is 
any  modification  arising  from  the  use  to  which  the  engine 
is  put  this  instruction  does  not  tell  the  jury  what  effect  the 
use  to  which  the  engine  is  put  would  have  upon  the  rule. 
As  it  was  an  instruction  telling  the  jury  that  certain  things 
would  exonerate  the  defendant  and  leave  the  owner  to  bear 
the  loss,  the  jury  might  easily  understand  the  instruction  to 
mean  that  the  railroad  company  was  not  required  to  have 
on  its  switch  engines  as  good  appliances  as  upon  road  engines. 
I  think  this  can  not  be  the  law.  Switch  engines  go  in  and 
out  about  mills,  factories  and  yards  where  much  combustible 
material  is  found,  and  they  often  go  in  narrow  ways.  They 
often  go  closer  to  property  and  into  positions  where  they 
are  more  liable  to  set  fires  than  engines  upon  the  main  line 
with  a  wide  right  of  way  free  from  buildings  and  inflammable 
material.  I  think  instruction  Ko.  16  was  calculated  to  mis- 
lead the  jury. 

Fourth.  It  does  not  admit  of  serious  question  but  that 
plaintiffs  property  was  destroyed  by  fire  communicated 
from  defendant's  locomotive  engine  No.  208,  while  it  was 
being  operated  by  defendant's  servants.  By  force  of  the 
statute  a,primafaoie  inference  of  negligence  arises  against 
defendant  from  this  mere  fact.  Defendant,  to  overcome 
this  inference,  was  required  to  show  among  other  things, 
that  it  had  in  use  upon  the  locomotive  the  best  and  most 
approved  appliances  for  preventing  damages  by  fire,  or  as 
expressed  in  Chicago  &  Alton  R.  R.  Co.  v.  Quaintance,  58 
III.  389, "  the  best  and  most  approved  mechanical  appliances" 
to  "  prevent  the  emission  of  fire  sparks  from  locomotive 
engines."  Toledo,  W.  &  W.  Ry.  Co.  v.  Larmon,  67  111.  68; 
Chicago  &  k  I.  R.  R.  Co.  v.  Goyette,  133  111.  21. 

Said  engine.  No.  208,  was  equipped  with  a  "  diamond 
stack."  Defendant  offered  proof  to  show  it  was  the  best 
and  most  approved  appliance  to  prevent  the  escape  of  sparks. 
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Plaintiff  offered  evidence  in  rebuttal  to  show  that  the 
^'  extension  front "  was  a  much  more  effective  spark  arrester, 
and  was  so  recognized  and  approved  by  railroad  men  gen- 
erally. It  would  unduly  extend  the  limits  of  this  dissent- 
ing opinion  to  describe  the  difference  between  these  appli- 
ances, save  to  say  that  in  the  diamond  stack  the  cinders 
reaching  the  smoke  stack  are  all  carried  by  the  draught  out 
of  the  smoke  stack  at  the  top  and  dropped  upon  the  ground 
near  by,  but  they  are  first  thrown  against  a  steel  cone  upon 
which  many  of  them  are  broken  and  ground  up  and  their 
vitality  destroyed;  while  in  the  extension  front  the  great 
majority  of  the  cinders  are  deflected  from  the  draught  and 
deposited  in  a  receptacle  at  the  bottom  of  the  smoke  stack 
where  they  lie  until  taken  out  at  the  end  of  the  run;  and 
those  cinders  and  sparks  which  are  not  so  deflected  are 
thrown  high  into  the  air«  and  it  is  claimed' they  generally 
become  dead  before  they  reach  the  ground.  Johann,  defend- 
ant's superintendent  of  machinery,  testified  that  an  exten- 
sion front  will  so  deposit  fifteen  to  twenty  bushels  of  cinders 
in  running  from  Chicago  to  Bloomington,  a  distance  of  126 
miles.  It  would  seem  that  a  contrivance  which  entirely 
prevents  the  escape  of  so  large  a  portion  of  the  cinders 
which  reach  the  smoke  stack,  must  be  less  liable  to  com- 
municate fire  than  an  appliance  which  forces  all  this  mate- 
rial out  of  the  top  of  the  smoke  stack,  even  if  the  cinders 
are  first  broken  so  fine  as  to  pass  through  a  screen. 

Defendant  called  three  of  its  employes  as  experts  as  to 
the  relative  value  of  these  appliances,  who  did  on  direct 
examination  testifv  that  the  diamond  stack  was  as  effective 
for  the  purpose  of  preventing  the  escape  of  fire  as  the 
extension  front,  fiut  of  these  witnesses  only  one,  Abrams, 
the  engineer  of  No.  208  when  this  fire  was  set,  adhered 
fully  to  that  position  on  cross-examination.  Van  Horn  on 
cross-examination  said  he  supposed  it  was  true  the  exten- 
sion front  was  generally  considered  the  best.  Johann  on 
cross-examination  admitted  that  the  extension  front  had 
largely  superseded  the  diamond  stack,  and  that  in  certain 
respects  it  is  an  improvement  over  the  diamond  stack.     lie 
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also  admitted  that  on  the  trial  of  Glenny  v.  The  Chicago  & 
Alton  K.  R.  Co.  he  testified  that  the  extension  front  was 
the  best  engine  known  to  him  in  common  use ;  that  it  bad 
superseded  the  diamond  stack  as  a  spark  arrester;  that  it 
was  the  best  known  appliance  for  that  purpose;  and  was  in 
almost  universal  use.  £eallis,  the  fireman  of  No.  208, 
described  the  difference  between  the  two  appliances,  but 
did  not  express  an  opinion  as  to  their  relative  values*  On 
the  other  hand  plaintiff  called  five  expert  witnesses,  not 
connected  with  either  party,  each  of  whom  declared  the 
extension  front  was  superior  to  the  diamond  stack  as 
a  spark  arrester  and  as  a  preventive  of  fire,  and  each 
adhered  to  his  position.  Moreover,  Heintzleman,  one  of 
defendant's  engineers,  and  its  witness,  on  cross-examination 
gave  positive  testimony  to  the  same  effect.  There  were 
therefore  six  positive  witnesses  testifying  that  the  extension 
front  was  the  best  known  appliance  for  preventing  the 
escape  of  fire  from  a  locomotive  and  was  superior  to  the 
diamond  stack  for  that  purpose,  as  against  one  positive 
witness  and  two  halting  witnesses,  employes  of  defendant, 
claiming  the  diamond  stack  was  equal  to  the  extension 
front.  In  addition  to  this  was  the  very  significant  fact  that 
for  fifteen  years  the  defendant  had  not  purchased  a  single 
diamond  stack  nor  equipped  a  single  engine  therewith,  but 
that  all  engines  it  has  bought  or  equipped  during  that 
period  have  been  furnished  with  the  extension  front,  and  it 
has  made  over  several  diamond  stacks  into  extension  fronts 
during  that  time.  It  therefore  seems  to  me  that  the  great 
preponderance  of  the  evidence  is  that  at  the  time  this  fire 
was  set  the  diamond  stack  was  not  the  best  known  appli- 
ance for  preventing  the  escape  of  fire  from  locomotives. 
But  still  further,  the  proof  shows  by  defendant's  own  wit- 
nesses, that  Johann,  who  came  to  defendant  in  1892,  intro- 
duced into  the  diamond  stack  a  cone  two  inches  wider 
across  the  top,  and  auger  shaped,  having  a  winding  spiral 
groove;  that  this  improvement  causes  the  engine  to  throw 
less  sparks  than  did  the  diamond  stacks  as  previously  in 
use,  and  that  this  improvement  was  not  pot  on  engine  No. 
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208.  Therefore  it  seems  engine  No.  208  was  not  equipped 
even  with  the  diamond  stack  best  fitted  to  arrest  sparks. 

Fifth.  Did  the  crew  having  eno^ine  No.  208  in  charge 
exercise  due  care  at  the  time  this  fire  was  set  ?  The  evi- 
dence shows  that  defendant's  engineers  and  switch  crews 
who  worked  on  the  switch  tracks  knew  the  danger  of  work- 
ing the  engines  hard  near  these  straw  stacks.  When  they 
had  cars  to  set  in  on  the  straw  track  next  to  the  stacks 
they  never  took  the  engine  in  at  all  but  "  kicked  "  the  cars 
in.  When  they  had  cars  to  take  out  from  the  track  they 
went  in  carefully  with  just  enough  steam  to  move  the  cars. 
Engine  No.  208  that  day  had  a  heavy  load  to  pull  out  from 
the  mill  switch  track,  and  passed  thirty  feet  from  the 
stacks.  There  was  a  gale  of  wind  blowing  from  the  place 
where  the  engine  had  to  pass  toward  the  stacks.  The 
train  had  to  be  pulled  up  a  steep  grade  on  a  curve.  The 
engine  that  day  had  about  as  heavy  a  load  as  it  could  draw 
up  that  grade  on  that  curve.  The  engineer  testified  that 
when  he  had  such  a  load  he  was  accustomed  to  pull  his 
engine  "  wide  open  "  in  going  out  of  that  place,  and  that 
he  hauled  this  load  out  that  day  just  as  ho  was  accustomed 
to  do  on  other  daj^s.  He  testified  that  it  occurred  to  him 
while  he  was  doing  this  work  that  it  was  dangerous  to  run 
by  these  straw  stacks.  He  excused  himself  on  the  ground 
that  he  was  subject  to  the  orders  of  the  foreman  of  the 
switching  crew,  and  that  the  foreman  ordered  him  to  go 
ahead  with  this  load  and  he  obeyed.  The  proof  shows  that 
when  an  engine  is  pulling  hard  it  will  throw  more  sparks 
than  when  hauling  only  a  moderate  load.  1  think  it  a  rea- 
sonable inference  from  the  evidence  that  if  this  crew  had 
hauled  half  these  cars  over  the  canal  bridge  and  then  gone 
back  for  the  others  no  fire  would  have  been  set.  The  crew 
took  this  train  out  just  as  if  there  had  been  no  gale  of  wind 
blowing  from  the  engine  to  the  stacks  liable  to  carry  the 
sparks  to  the  straw.  I  am  disposed  to  hold  this  was  not 
the  exercise  of  due  care  under  the  circumstances  of  this 
particular  case. 

For  the  reasons  stated  I  think  the  judgment  should  be 
reversed  and  a  new  trial  granted. 
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Charles  Hudson  r.  F.  M.  Madison. 

1.  Verdicts— TTTi^n  Not  to  be  Disturbed. — It  is  the  settled  practice  of 
this  court  not  to  disturb  the  verdict  of  a  jury  if  it  is  free  from  any 
taint  of  passion,  prejudice  or  partiality. 

2.  Appellate  Ck)URT  Practice.  —  What  Qtiestions  Can  Not  be  Raised 
for  the  First  Time,  etc, — The  question  whether  a  person  suing  for  medical 
services  rendered  is  a  licensed  physician  under  the  laws  of  Illinois  can 
not  be  raised  for  the  first  time  in  the  Appellate  Ck>urt. 

3.  KRROR—When  it  Can  Not  be  Assigned,— When  the  attention  of 
the  trial  court  was  not  called  to  the  fact  that  the  plaintiff,  suing  for 
medical  services  rendered,  was  not  a  licensed  physician,  and  no  ruling 
was  had  on  the  question  in  such  court,  error  can  not  be  assigned  upon  it 

4.  Same — Abandonment  o/.— Where  a  party  asks  the  court  to  review 
the  instructions  given  on  behalf  of  his  adversary  without  pointing  out 
any  specific  objections,  such  a  mode  of  presenting  instructions  for 
review  will  be  regarded  as  an  abandonment  of  the  error. 

Assumpsit,  for  medical  services.  Appeal  from  the  Circuit  Court  of 
Mcl^ean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Heard  in  this  court  at  the  November 
term,  1897.  Affirmed.  Opinion  filed  February  9,  1898.  Rehearing 
denied  June  8,  1898. 

Peirce  &  Peirce,  attorneys  for  appellant. 

A  physician  practicing  in  the  State  of  Illinois  is  required 
to  have  a  license.  R.  S.  (Starr  &  Curtis),  Vol.  2,  page  y8, 
Sec.  1;  People  v.  Arendt,  60  111.  App.  89. 
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A  physician  suing  for  services  is  required  to  affirmatively 
show  his  compliance  with  the  law  that  he  has  a  license  to 
practice  in  the  State.  North  Chicago  Street  B.  R.  Co.  v. 
Cotton,  29  N.  E.  Eep.  899;  140 IIL  600. 

S.  P.  Robinson,  attorney  for  appellee,  contended  that, 
where  the  question  of  license,  or  qualification  of  a  physician, 
arises  collaterally  in  a  civil  action  between  party  and  party, 
or  between  the  doctor  and  one  who  employs  him,  then  the 
license,  or  due  qualification  under  the  statute  to  practice 
will  be  presumed.  Williams  v.  The  People,  20  111.  App.  92; 
McPherson  v.  Cheadell,  24  Wend.  15;  Thompson  v.  Say  re, 
1  Den.  (K  Y.)  175;  Pearce  v.  Whale,  5  Barn.  &  C.  38. 

Mr.  Justice  Glenn  deliyebed  the  opinion  of  the  Court. 

This  suit  was  brought  before  a  justice  of  the  peace  of 
McLean  county  by  appellee,  to  recover  for  medical  services 
rendered  by  him  for  appellant  under  a  written  contract 
entered  into  between  the  parties.  A  judgment  was  ren- 
dered in  that  court  in  favor  of  appellee  for  $100.  The 
appellant  took  the  case  by  appeal  to  the  Circuit  Court  of 
McLean  County,  where  there  was  a  trial  with  a  jury,  which 
resulted  in  a  judgment  in  favor  of  appellee  for  $200.  The 
case  comes  to  this  court  by  appeal  to  reverse  this  judg- 
ment. 

The  written  contract  entered  into  between  the  parties 
and  upon  which  this  suit  is  brought  is  as  follows : 

Dr.  Madison, 
Observatory  Block,  214-216  S.  Adams  St. 

Saybrooe,  III.,  June  11, 1895. 

ARTICLE  OP  agreement. 

This  is  to  certify  that  I  agree  to  pay  Dr.  F.  M.  Madison 
the  sum  of  two  hundred  dollars,  on  or  before  November  1, 
1895,  on  condition  that  I  am  cured  of  piles,  from  which  I 
am  now  suflfering,  by  remedies  furnished  by^  said  Dr.  F.  M. 
Madison;  and  I  agree  to  be  treated  according  to  his  direc- 
tions, and  to  appear  for  treatment  until  cured,  at  Peoria, 
HI.,  at  such  times  as  I  am  notified,  commencino^  August 
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15,  1S95.     In  case  the  said  Dr.  F.  M.  Madison  fails  to  cure 

me,  or  fails  to  make  his  appointments  without  reasonable 

cause,  then  this  contract  is  to  be  void;  and  in  case  I  fail  to 

appear  for  treatment  without  a  reasonable  cause,  then  this 

to  be  in  full  force. 

To  be  settled  by  cash  when  cured. 

Chas.  Hudson. 

It  will  be  observed  from  the  terms  of  this  contract  that 
appellant  was  to  pay  appellee  the  sum  of  $200  on  Novem- 
ber 1,  1895,  if  he  were  cured  of  the  piles  at  that  date  by 
remedies  furnished  by  appellee.  But  if  he  were  not  at  that 
date,  by  a  subsequent  clause  in  the  contract  he  was  to 
appear  for  further  treatment,  until  he  was  cured,  or  until  a 
reasonable  time  had  elapsed  for  appellee  to  effect  a  cure. 
The  consideration  the  appellee  was  to  receive  for  his  services 
did  not  become  due  November  1,  1895,  unless  appellee  was 
cured  at  that  time.  The  time  for  payment,  and  the  time  to 
render  the  services,  was  to  be  extended  in  such  case.  Bv 
the  terms  of  the  contract  appellant  was  bound  to  return  to 
Peoria  upon  notice,  for  treatment  by  appellee,  for  such  time 
as  was  reasonably  necessary  to  effect  a  cure  or  a  cure  was 
effected. 

It  is  claimed  on  the  part  of  appellee  that  appellant  was 
cured  by  his  treatment,  and  bj'^  appellant  that  he  was  not. 
There  is  evidence  in  the  record  sustaining  eaoh  contention. 
These  issues,  with  the  evidence,  were  submitted  to  a  jury,  who 
found  the  weight  of  the  evidence  was  with  appellee.  In 
such  case  it  is  the  settled  practice  of  this  court  not  to  disturb 
the  verdict  of  the  jury,  if  it  is  free  from  any  taint  of  pas- 
sion, prejudice  or  partiality.  It  is  claimed  by  appellant  that 
this  judgment  should  be  reversed  because  appellee  did  not 
prove  that  he  was  at  the  time  he  rendered  the  services  sued 
for,  a  licensed  physician  under  the  laws  of  the  State  of 
Illinois.  This  objection  is  urged  for  the  first  time  in  this 
court.  It  now  comes  too  late.  The  attention  of  the  trial 
court  was  not  called  to  this  question.  No  ruling  was  had 
on  this  matter,  and  error  can  not  be  assigned  on  that  which 
the  trial  court  has  not  ruled  and  his  attention  has  not  been 
called. 
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Appellant's  counsel  suggest  that  the  trial  court  erred  in 
permitting  appellee  to  introduce  in  evidence  a  letter  writ- 
ten by  him  to  appellant  bearing  date  July  10,  1896,  to 
which  he  objected.  No  specific  objection  is  pointed  out, 
why  this  evidence  is  not  competent.  We  think  there  was 
no  error  in  this  ruling. 

It  is  urged  by  appellant  that  a  "  grave  error  "  was  com- 
mitted by  the  court  below  in  not  permitting  him  to  show 
that  the  term  "  piles "  used  in  the  contract,  was  a  general 
term,  and  applied  to  many  diseases  of  the  rectum.  The 
abstract  fails  to  disclose  any  such  testimony  was  offered,  or 
objected  to,  or  excluded. 

It  is  also  suggested  in  appellant's  brief  that  "  the  court 
below  committed  many  errors  in  the  admitting  of  evidence, 
the  questions  being  set  forth  in  abstract  fully,"  without 
pointing  out  any  specific  objections  of  record.  The  Supreme 
and  Appellate  Courts  of  this  State  have  animadverted  upon 
this  mode  of  raising  questions  for  review,  and  characterize  it 
as  assorting"  and  " bundling"  method.  Chicago,  R.  I.  & 
P.  R.  R.  Co.  V.  Moffitt,  75  111.  624;  Chicago  C.  Ry.  Co.  v. 
Van  Vleck,  40  111.  App.  367;  Ludwig  v.  L.  C.  Huck  Malting 
Co.,  46   111.  App.  494. 

We  are  kindly  invited  by  appellant's  counsel "  to  carefully 
review  each  of  the  instructions  that  were  refused  by  the 
court  asked  on  behalf  of  the  appellant,"  also  "  to  review 
carefully  the  instructions  given  on  behalf  of  appellee,  and 
the  modifications  that  were  made  to  instructions  given  on 
behalf  of  appellant,"  without  pointing  out  a  specific  objection 
to  a  single  instruction.  Such  a  mode  of  presenting  instruc- 
tions for  review  must  be  regarded  as  an  abandonment  of  the 
error. 

"We  decline  to  enter  upon  the  consideration  of  the 
alleged  errors  thus  bundled  upon  us."  Chicago,  R.  I.  &  P. 
R.  R.  Co.  V.  Moffitt,  supra. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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N.  J.  Ames  and  I.  C.  Woodrow  r.  John  Qnigley. 


1.  Master  and  Servant  —  Defective  Machinery  —  When  Servant 
Assumes  Risk  of, — An  employe  can  not  recover  for  an  injury  suffered 
in  the  course  of  the  business  about  which  he  is  employed,  from  defective 
machinery  used  therein,  if  he  continues  his  work  after  he  has  knowl- 
edge of  the  defect.  Upon  becoming  aware  of  the  defective  condition  of 
the  machinery  he  should  desist  from  his  employment,  and  if  he  does  not 
do  so  and  chooses  to  continue  he  is  deemed  to  have  assumed  the  risks  of 
such  defects,  at  least  when  he  has  not  been  induced  by  his  employer  to 
believe  that  a  change  will  be  made,  and  has  not  plainly  objected. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Tazewell  County;  the  Hon.  Thomas  M.  Shaw,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897«  Reversed 
and  remanded.    Opinion  filed  June  8, 1898. 

T.  N.  Green  and  Beach  &  Hodnett,  attorneys  for  appel- 
lants. 


W.  H.  Ambrose  and  W.  R.  Curran,  attorneys  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

Appellee  grounds  his  right  of  recovery  in  this  case  upon 
the  third  count  of  the  declaration  which  is  as  follows: 

Third  count :  That  defendants  were  livery  stable  keep- 
ers and  employed  plaintiff  as  a  hostler,  and  that  it  was  the 
duty  of  defendants  to  keep  and  maintain  in  good  safe  repair 
the  floor  of  said  livery  barn,  and  the  floors  of  each  of  the 
stalls  in  said  livery  barn,  so  as  to  render  such  floors  safe  and 
proper  to  bear  the  weight  of  such  horses,  and  sufficient  in 
thickness,  repair  and  strength  so  such  horses  would  not 
break  through  said  floors  when  covered  with  straw  bedding 
at  night,  and  maintain  and  keep  said  floors  of  said  stalls  so 
as  to  be  safe  at  all  times  for  such  hostler  to  go  into  said 
stalls  either  in  daylight  or  in  the  dark,  or  by  artificial  light, 
to  feed,  etc.,  such  horses  standing  therein.  Yet  the  defend- 
ants, well  knowing  the  premises,  etc.,  and  not  regarding 
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their  duty  to  plaintiff,  wrongfully,  negligently  and  know- 
ingly permitted  the  floors  of  said  stalls  in  said  barn  to 
become  and  remain  worn,  weak  and  thin  and  out  of  repair 
and  unsafe  and  improper  to  bear  the  weight  of  horses,  and 
unsafe  in  thickness  and  strength  to  prevent  horses  from 
breaking  through  said  floor  when  covered  with  straw  bed- 
ding, and  unsafe  for  such  hostler  to  go  in  said  stalls  either 
in  daylight  or  in  the  dark,  or  by  artificial  light,  to  feed, 
clean,  handle  and  care  for  said  horses,  while  standing  in 
said  stalls.  By  means  whereof  plaintiff  on  the  date  afore- 
said, while  engaged  as  such  hostler  in  said  barn  by  artificial 
light  in  the  night  time,  passing  into  one  of  said  stalls  the 
floor  of  which  was  covered  with  straw  bedding,  to  feed  one 
of  said  horses  therein,  without  fault  on  his  part  and  by 
reason  of  such  wrongful  neglect  of  said  defendants,  neces- 
sarily and  unavoidably  tripped  and  stumbled  and  fell  upon 
and  against  one  of  said  weak,  worn,  broken  plank  in  said 
floor  in  said  stall  covered  with  said  straw  bedding,  under 
the  feet  of  a  horse  standing  in  said  stall  and  was  thereby 
bruised  and  injured,  and  said  horse  thereby  violently  kicked, 
bruised  and  trampled  upon  and  injured  plaintiff,  and  thereby 
the  collar  bone  of  plaintiff  was  broken,  etc.,  became  sick, 
etc.,  and  was  prevented  from  attending  to  business,  etc. 
Paid  out  $200  in  endeavoring  to  be  cured,  etc.,  to  plaintiff's 
damage  $3,000. 

The  only  witness  testifying  upon  the  trial  was  appellee, 
who  was  sworn  on  his  own  behalf;  and  his  physician,  who 
testified  as  to  the  character  of  the  injuries  appellee  sus- 
tained, and  one  Byan,  who  testified  to  seeing  the  stall  and 
the  hole  appellee  stepped  into  soon  after  the  injury.  Appel- 
lants introduced  no  testimony." 

It  appeal's  from  the  evidence  that  appellants  were  the 
owners  of  a  livery  barn  in  Delovan,  Tazewell  county;  that 
they,  on  the  20th  day  of  September,  1895,  employed  appel- 
lee to  work  for  them  as  a  hostler  in  their  stable.  A  few 
minutes  before  five  o'clock  of  the  morning  of  the  28th  of 
March,  1896,  appellee  went  to  the  stable  to  feed  the  horses. 
He  first  lighted  up  the  stable  with  three  lanterns,  distributed 
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in  different  parts  of  the  barn,  so  he  could  see  where  to  go  to 
feed.  He  then  went  to  the  stall  where  the  horse  stood  that 
inflicted  upon  him  the  injuries  complained  of,  and  cleaned 
the  cobs  out  of  the  trough,  after  which  he  got  some  corn 
and  returned  to  the  same  stall,  and  as  he  entered  the  stall 
on  the  left-hand  side  of  the  horse,  placing  his  hand  on  the 
horse  and  speaking  to  him,  at  this  instant  he  stepped  with 
his  left  foot  into  a  hole,  going  through  to  his  crotch.  The 
corn  he  had  in  his  arm  fell  around  the  horse's  front  feet, 
and  he,  thinking  he  was  going  to  hit  him,  grabbed  the  horse 
by  the  legs  and  hallooed,  and  after  that  he  did  not  know 
anj'thing  until  he  was  picked  out  betw^een  the  horse^s  hind 
•  le^s.  He  crawled  out  on  the  floor;  after  lying  there  a  few 
minutes  he  went  into  the  oflice  and  telephoned  Mr.  Ames 
to  come  to  his  assistance.  Mr.  Ames  sent  for  a  physician 
and  had  appellee's  wounds  treated.  His  collar  bone  was 
broken,  he  had  a  wound  on  his  left  eye,  and  two  of  his  ribs 
were  sore.  For  the  injuries  the  appellee  recovered  a  judg- 
ment against  appellant  for  $771. 

There  were  in  appellant's  livery  stable  at  the  time  appellee 
received  his  injuries,  eleven  horses,  boarders  and  all,  two 
carriages  and  two  surreys.  Horses  and  carriages  were  kept 
for  hire.  Appellee  commenced  going  to  this  stable  from 
the  10th  to  the  15th  of  July,  1895,  and  was  acquainted  with 
it  until  he  went  to  work  for  appellants,  September  20, 1895. 
He  did  substantially  all  the  work  about  the  stable  except 
the  feeding  at  noon,  which  was  done  by  the  appellant 
Wood  row. 

The  stalls  in  the  front  part  of  the  stable  were  box-stalls, 
with  plank  floors,  and  those  in  the  rear  had  dirt  floors. 
Those  with  plank  floors  were  originally  laid  with  two-inch 
plank,  but  were  so  worn  that  they  were  only  three-quarters 
of  an  inch  or  an  inch  thick.  They  had  been  patched  with 
old  inch  boards,  which  were  also  worn.  Appellee,  in  testi- 
fying, says  he  drew  Mr.  Ames'  attention  to  the  condition 
of  the  floor,  putting  his  foot  on  the  board  and  springing  it 
between  the  joist,  and  saying,  "  Nick,  that  is  too  weak  a 
place  there  for  your  black  horses  to  stand."  He  said  nothing; 
that  was  the  "  end  of  it."    He  says  he  called  Mr.  Ames' 
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attention  to  the  dangerous  condition  of  the  stall  two  or 
three  times.  Another  time,  he  says,  he  drew  his  attention 
three  or  four  times  to  the  dangerous  condition  of  the  stalls, 
that  they  were  dangerously  weak.  He  says  he  did  not  draw 
his  attention  to  the  condition  of  the  stall  in  which  he  was 
hurt.  He  says  he  regarded  this  as  one  of  the  best  stalls  in 
the  stable;  it  was  better  than  the  stalls  on  the  east  side. 
All  the  stalls,  he  says,  were  dangerously  weak;  that  they 
were  all  about  the  same — dangerouslj'  weak,  and  he  told 
Mr.  Ames  so;  that  the  first  time  he  told  Mr.  Ames  about 
the  condition  of  the  floors  was  about  six  weeks  before  he 
got  hurt,  and  the  last  time  about  two  weeks.  Mr.  Wood- 
row  might  have  heard  what  he  said  to  Mr.  Ames;  he  was 
about  the  barn.  He  says  he  brought  the  horse  that  was  in 
the  stall  where  he  received  the  injuries,  from  a  dirt-floor 
stall  in  the  rear  of  the  stable,  where  there  were  five  or  six 
dirt-floor  stalls,  because  he  was  an  early  horse  out,  and  he 
would  be  handy.  He  did  this  some  ten  days  before  he  was 
injured.  Among  the  duties  the  appellee  performed  was  to 
clean  out  the  stalls  in  the  morning  that  had  been  used  the 
night  before,  and  sweep  them,  and  in  the  evening  to  bed 
them  with  straw. 

It  is  suggested  by  counsel  for  appellee  that  when  appellee 
spoke  in  his  testimony  about  the  floors  in  the  stalls  being 
dangerously  weak,  he  meant  they  were  dangerously  weak 
for  horses.  If  they  were  dangerously  weak  for  a  horse  to 
stand  upon  them,  they  would  be  more  dangerously  weak 
with  a  man  and  a  horse  standing  upon  them. 

It  seems  clear  from  the  evidence  in  this  case  that  the  floor 
in  the  box-stall  of  appellant's  livery  stable,  in  which  appellee 
received  the  injury  complained  of.  was  in  a  dangerous  con- 
dition; that  appellee,  as  well  as  appellants,  knew  of  this 
condition  at  the  time  appellee  sustained  his  injuries.  He 
knew  of  the  hazards  to  which  he  was  exposed  on  account  of 
the  condition  of  the  stall.  He  cleaned  it  out  and  swept  it 
daily.  The  same  rule  applies  in  this  kind  of  a  case  as  does 
in  a  case  where  an  employe  uses  knowingly  defective 
machinery  and  is  injured. 

TOL.LXXV89 


T5    450 
179s  2H 


450  Appellate  Courts  op  Illinois. 

Vol.  75.]     Canal  Commissioners  v.  Village  of  East  Peoria. 

"  Tbe  dootrine  upon  this  subject  appears  to  be  that  an 
employe  can  not  recover  for  an  injury  suffered  in  the  course 
of  the  business  about  whicb  he  is  employed,  from  defective 
machinery  used  therein  after  he  had  knowledge  of  the  defect, 
and  continued  his  work;  it  being  held  that,  upon  becoming 
aware  of  the  defective  condition  of  such  machinery  he  should 
desist  from  his  employment;  but  if  he  does  not  do  so  and 
chooses  to  continue  on,  he  is  deemed  to  have  assumed  the 
risks  of  such  defects,  at  least  when  he  has  not  been  induced 
by  his  employer  to  believe  that  a  change  would  be  made 
and  has  not  plainly  objected/^  Camp  Point  Mfg.  Co.  v. 
Ballon,  71  111.  417;  Chicago  &  A.  R.  R.  Co.  v.  Munroe,  86 
111.  26;  Pennsylvania  Co.  v.  Lynch,  90  111.  333;  Simmons  v. 
Chicago  &  T.  R.  R.  Co.,  110  "^111.  340;  Chicago  &  A.  R.  R. 
Co.  V.  Bragonier,  Adm'x,  119  111.  51.  There  is  no  evidence 
in  the  record,  or  even  any  claim  upon  the  part  of  appellee, 
that  appellants  promised  to  make  any  change  in  respect  of 
tbe  defects  complained  of,  or  that  he  objected  to  continue 
his  work,  and  did  so  under  any  sort  of  compulsion. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary 
to  enter  upon  a  discussion  of  the  instructions,  either  given 
on  behalf  of  appellee  or  asked  and  refused  on  behalf  of 
appellants. 

We  hold  the  judgment  of  tbe  Circuit  Court  should  be 
reversed  and  the  cause  remanded. 


Canal  Commissioners  v.  Tillage  of  East  Peoria. 

1.  Equity  PRACTncB— WTiere  BiU  Jbt&  to  Sftow  Oroundsfar  EgpH- 
table  Interference, — Wbenever  a  <court  of  equity  is  caUed  upon  to  pa^s 
upon  a  bill,  and  it  appears  to  it  that  on  the  faoe  of  tbe  bill  tliere  is  no 
equity  in  it»  and  no  sufficient  grounds  discloeed  in  it  why  a  court  of 
equity  should  interfere,  the  biU  will  be  dismisaed. 

2.  Equity  FiXAJaso—Tke  Admission  of  Facts  WeU  Headed  Doem 
Not  Inchide  Inferences  or  Statements  as  to  the  Law. — The  admission  of 
facts  well  pleaded  in  a  bill  does  not  carry  witii  it  tbe  admisstoD  of  infer- 
ences from  those  facts,  or  of  the  law  as  set  f ortli  in  the  UU,  but  thia  court 
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must  be  able  to  say,  from  the  law  as  it  is,  when  applied  to  the  facts  well 
pleaded  in  the  bill,  that  the  effect  of  these  facts  will  most  likely  be  such 
that  it  would  be  inequitable  for  the  court  not  to  give  the  complainants 
equitable  relief;  and  the  court  must  construe  the  pleading  most  strongly 
against  the  pleader  and  consider  all  matters  of  fact  of  which  it  must  take 
judicial  notice. 

8.  Dbainaob — Changes  in  the  Course  of  a  Stream  Made  by  a  Munici- 
paiity, — Where  municipal  authorities,  in  making  changes  in  the  flow  of 
water,  so  as  to  cause  it  to  empty  into  the  same  natural  water  course  as 
before,  but  at  a  different  point,  act  in  their  best  judgment  for  the  benefit 
of  their  municipality,  and  in  such  a  manner  that  the  results  will  be,  when 
fairly  considered,  beneficial  to  the  municipality,  such  change  of  the  flow 
of  water  will  not  be  enjoined  unless  it  will  most  likely  produce  a  nuisance 
to  those  injuriously  affected  thereby. 

4.  Judicial  Notice— 27ie  Law  as  to,  Applied, — In  this  case  the  court 
must  take  judicial  notice  that  *'  Farm  Creek,"  in  its  natural  channel, 
emptied  its  waters  and  those  of  its  tributaries  and  of  the  country  drained 
by  it,  with  all  its  accompanying  sand  and  other  alluvial  matter,  into  the 
Illinois  river  at  a  point  not  very  far  from  the  point  of  discharge  by  the 
proposed  new  channel;  that  such  matter  never  totally  prevented  naviga- 
tion, and  that  appellee  is  a  village  incorporated  under  the  general  law  of 
the  State  and  clothed  with  all  the  power  given  such  municipalities  by 
our  law. 

Injanctlon. — Appeal  from  the  Circuit  Court  of  TazeweU  County:  (he 
Hon.  Leslie  D.  Pcterbaugh,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1697.    Affirmed.    Opinion  flled  June  3,  1898. 

Statement  of  the  Case. 

The  complainants  in  the  court  below,  on  May  18,  1887, 
filed  in  that  court  the  bill  in  this  case,  which  was  amended 
September  25,  1897,  and  in  substance  is  as  follows  : 

The  complainants  are  the  canal  commissioners  of  the 
Illinois  and  Michigan  canal,  consisting  of  Clarence  £. 
Snively,  president,  Howard  Hilton,  secretary,  and  F.  M. 
Ryon,  treasurer.  That  they  are  legally  and  duly  appointed 
and  qualified  and  are  now  acting  as  public  ofllcers  of  the 
State  of  Illinois  for  the  purposes  specified  by  law. 

That  as  such  canal  commissioners  they  are  legally  vested 
with  control  and  general  management  of  the  Illinois  and 
Michigan  canal,  the  property  thereto  belonging,  the  locks, 
dams  and  other  improvements  for  the  navigation  of  the  Illi- 
nois and  Little  Wabash  rivers  in  said  State,  and  that  such 
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control  extends  upon  the  Illinois  river  from  Peru,  Illinois, 
to  a  point  1,000  feet  below  the  Copperas  Creek  lock,  and  it 
is  made  their  duty  to  cause  the  said  canal,  locks,  river  and 
appurtenances  to  be  kept  in  good  and  sufficient  repair  for 
navigation  by  water. 

That  the  said  Illinois  river,  between  the  points  aforesaid, 
is  a  navigable  stream,  and  is  appurtenant  to  the  said  canal, 
locks  and  dams  composing  the  improvement  of  the  Illinois 
and  Michigan  canal,  and  that  such  river  between  the  points 
aforesaid  is  kept  and  maintained  in  a  navigable  condition 
by  the  said  canal  commissioners,  who  have  expended,  and 
who  do  now  annually  expend,  large  sums  of  money  in  keep- 
ing the  channel  of  said  river  in  an  unobstructed  condition. 

That  the  receipts  of  the  Illinois  and  Michigan  canal  for 
navigation  thereon  depend  very  largely  upon  a  free  and 
unobstructed  use  of  the  said  Illinois  river  for  navigation, 
between  the  said  points,  and  that  whatever  would  impede 
navigation  between  the  said  points  would  thus  result  ia 
irreparable  injury  to  complainants. 

That  in  the  vicinity  of  the  village  of  East  Peoria,  Taze- 
well county,  Illinois,  on  the  said  Illinois  river,  about  two 
miles  therefrom,  and  between  Peru  and  1,000  feet  below  the 
said  lock  and  dam  at  Copperas  creek,  the  defendant,  for  the 
purpose  of  changing  the  course  of  Farm  creek  and  for 
enlarging  certain  other  creeks,  constructing  drains,  ditches 
and  levees,  for  the  purpose  of  providing  drainage  for  cer- 
tain real  estate  in  said  county,  is  constructing  and  about  to 
complete  a  certain  artificial  channel,  10,000  feet  long  and 
from  70  to  100  feet  in  width  and  of  great  depth,  into  which 
artificial  channel  it  is  proposed  to  turn  the  course  of  the  said 
Farm  creek  and  its  tributaries,  and  the  surface  water  of 
the  surrounding  country,  and  thereby  to  discharge  the  same 
into  the  said  Illinois  river,  opposite  the  city  of  Peoria,  at  a 
point  different  and  other  than  the  natural  place  of  discharge 
of  the  waters  of  said  Farm  creek. 

That  the  said  work  is  being  performed  by  the  said  defend- 
ant with  all  possible  speed,  night  and  day  and  Sundays, 
and  will  probably  be  completed  by  the  18th  and  19th  day 
of  May,  1897,  and  that  for  such  reason  the  complainants  will 
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have  no  time  to  give  notice  of  the  intended  application  for 
injunction. 

That  the  Illinois  river  at  the  point  last  aforesaid  is  a 
navigable  stream,  at  the  ordinary  stage  of  water,  of  from 
500  to  600  feet  in  width. 

That  the  artificial  channel,  so  in  process  of  construction, 
when  completed  will  extend  into  the  navigable  channel  of 
the  river  at  right  angles,  and  will  discharge  a  vast  amount 
of  sand,  soil,  silt,  sediment,  debris  and  other  alluvial  matter 
into  the  same,  and  that  the  direct  result  of  such  discharge 
will  be  to  create  in  the  navigable  channel  of  said  stream  a 
bank,  bar  or  barrier,  composed  thereof,  that  will  extend 
across  the  said  navigable  channel,  and  prove  to  be  an  ob- 
struction that  will  prevent,  retard  and  hinder  the  use  of 
said  river  for  the  purpose  of  navigation,  and  will  constitute 
an  absolute  impediment  to  the  carrying  trade  of  this  State, 
for  the  conveyance  and  carrying  of  passengers  and  freight. 

That  as  a  result  of  the  completion  of  said  channel,  and 
the  discharge  of  the  waters  of  said  Farm  creek  and  its 
tributaries,  and  the  waters  of  the  surrounding  country, 
through  the  same  into  said  river,  as  a  necessary  result  in 
the  time  of  heavy  rains,  in  and  upon  the  country  so  drained, 
by  reason  of  the  nature  of  the  soil  of  said  country,  there 
would  be  conveyed  through  said  channel  and  into  the 
navigable  channel  of  said  river,  in  a  very  short  time,  so 
great  a  quantity  of  sand,  soil,  sediment,  debris  and  other 
alluvial  matter,  as  to  prove  a  most  serious  obstruction, 
hindrance  and  impediment  to  the  use  of  said  river  by  the 
carrying  trade  of  the  State  and  to  navigation  thereon. 

That  as  a  result  of  the  opening  of  said  artificial  channel 
and  the  discharge  of  the  said  waters  therefrom  into  the 
said  river,  navigation,  carrying  trade  and  commerce  will  be 
obstructed,  prevented  and  hindered  by  reason  of  a  bar  that 
will  be  produced  in  the  navigable  channel  of  said  river,  as 
above  set  forth. 

That  by  reason  of  the  formation  of  the  said  bank  and 
bar,  and  the  obstruction  to  the  navigation  of  said  river, 
irreparable  injury  will  result  to  the  navigable  channel  of 
said  river,  to  the  carrying  trade  and  commerce  of  the  State 
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and  to  the  complainants,  by  affecting  the  use  of  the  Illinois 
and  Michigan  canal  in  connection  therewith,  and  the  addi- 
tional expense  that  will  be  entailed  upon  them,  in  maintain- 
ing a  navigable  channel  at  the  point  aforesaid,  and  that  said 
irreparable  injury  would  be  permanent  in  its  character. 

That  in  the  event  of  said  bar  being  formed,  a  large  ex- 
penditure of  money  would  be  required  for  dredging  the 
said  stream,  so  that  navigation  could  be  maintained  upon 
the  said  river,  and  the  relief  thereby  afforded  would  be 
temporary  in  its  nature,  and  would  have  to  be  repeated 
from  time  to  time  as  often  as  the  bar  should  reform. 

Prayer  for  relief,  asking  that  the  defendant  may  make 
answer,  etc.,  that  it  may  be  ordered  to  desist  from  fur- 
ther prosecuting  the  said  work,  and  from  connecting,  or 
attempting  to  connect  the  same  with  the  Illinois  river, 
and  to  refrain  from  and  desist  in  attempting  to  discharge 
the  said  waters  of  the  said  Farm  creek  through  the  said 
artificial,  channel,  or  any  other  artificial  channel,  into 
the  said  Illinois  river,  and  that  the  said  defendant  may  be 
enjoined  from  performing  the  injurious  acts  above  com- 
plained of,  and  that  the  complainants  may  have  such  other 
and  further  relief  in  the  premises  as  the  nature  of  its  case 
may  require. 

The  bill  is  sworn  to,  and  has  attached  thereto  the 
affidavit  of  Clarence  E.  Snively,  for  immediate  injunction, 
without  notice;  also  the  affidavit  of  William  Keough  and 
Leon  McDonald,  which  support  the  statement  of  facts  in 
the  bill. 

Summons  issued  in  said  cause  on  May  24, 1897,  return- 
able to  the  September  term,  1897,  of  the  court,  and  service 
was  had  on  defendant  June  4,  1897.  Notice  was  served  on 
defendant  May  18, 1897,  that  application  would  be  made  for 
an  injunction,  to  be  heard  before  Hon.  N.  Gi^een,  one  of  the 
judges  of  that  court,  May  21^  1897;  but  no  application  was 
then  made.  Notice  was  given  defendant  of  an  intended 
application  for  an  injunction,  to  be  heard  before  Hon.  L.  D. 
Puterbaugh,  another  judge  of  that  court,  August  18,  1897. 
On  this  last  notice,  application  and  hearing  for  a  temporary 
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injunction  was  had,  and  on  August  31,  1897,  Judge  Puter- 
baugh  denied  the  injunction. 

On  August  25, 1897,  the  defendant  filed  its  answer  to  the 
bill  in  substance  as  follows: 

Answers  of  defendant,  filed  August  25,  1897,  alleged  as 
follows,  to  wit :  That  the  defendant  is  not  advised  of  the  offi- 
cial capacity  of  the  complainants,  except  by  the  allegations 
of  the  bill,  but  calls  for  strict  proof  thereof;  that  the  defend- 
ant is  not  advised,  and  neither  admits  nor  denies  that  the 
complainants,  as  such  pretended  canal  commissioners,  are  by 
law  vested  with  the  control  and  general  management  of  the 
Illinois  and  Little  Wabash  rivers  in  said  State,  but  defend- 
ant expressly  denies  that  such  jurisdiction,  or  any  jurisdiction 
for  any  purpose  whatever,  extends  over  1,000  feet  above  the 
lock  at  Lockport,  upon  the  south  branch  of  the  Chicago 
river,  to  the  termination  of  the  canal  basin  at  Peru,  Illinois, 
and  from  thence  upon  the  Illinois  river  to  a  point  1,000  feet 
below  the  Copperas  creek  lock,  and  expressly  denies  that 
the  complainants  have  any  jurisdiction  or  authority  what- 
ever, over  the  Illinois  river,  from  a  point  1,000  feet  above 
the  Copperas  creek  dam,  to  a  point  1,000  feet  below  the 
dam  at  Henry,  and  denies  that  within  the  territorial  juris- 
diction aforesaid,  it  is  made  the  duty  of  complainants  to 
cause  said  canal,  locks,  river  or  appurtenances  to  be  kept 
in  good  and  sufiicient  repair  and  condition  for  navigation 
bj'  water. 

That  the  respondent  admits  that  from  Peru,  Illinois,  to  a 
point  1,000  feet  below  Copperas  creek  dam  in  said  State, 
the  Illinois  river  is  a  navigable  stream  for  the  use  of  boats 
and  commerce,  but  expressly  denies  that  the  same  is  within  ' 
the  territorial  jurisdiction  of  the  complainants,  as  alleged, 
or  that  the  same  is  in  any  way  appurtenant  to  any  canal, 
locks  and  dams  composing  the  pretended  improvement  of 
the  Illinois  and  Michigan  canal,  or  that  the  same  is  main- 
tained and  kept  in  a  navigable  condition  by  the  complain- 
ants, as  alleged.  That  defendant  is  not  advised,  save  by  the 
bill  of  complaint,  nor  does  it  deem  it  material,  whether  the 
said  complainants  have  expended  large  sums  of  money  for 
maintaining  said  river  in  a  navigable  condition,  or  whether 
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complainants  now  annually  expend  large  sums  of  money  in 
keeping  the  navigable  channel  of  said  river  in  an  unob- 
structed condition  for  navigation,  and  calls  for  strict  proof 
thereof. 

Defendant  alleges  that  the  complainants  have  no  money  at 
their  disposal  which  can  lawfully  be  applied  for  the  purpose 
of  maintaining  the  said  Illinois  river  in  a  navigable  condi- 
tion, nor  are  complainants  charged  with  said  duty. 

That  defendant  is  not  advised  as  to  the  magnitude  of  the 
receipts  of  the  Illinois  and  Michigan  canal,  for  navigation 
thereon,  nor  to  what  extent  such  receipts  are  dependent 
upon  an  unobstructed  use  of  said  river  between  the  points 
referred  to  in  said  bill,  nor  is  defendant  advised,  nor  does  it 
believe  that  whatever  would  affect  navigation  by  water  upon 
said  river  between  the  points  last  aforesaid,  would  result  in 
irreparable  injury  to  complainants,  by  injuriously  affecting 
navigation  upon  said  canal,  and  calls  for  strict  proof 
thereof. 

That  defendant  is  a  municipal  corporation  as  alleged ; 
that  it  has  recently  improved  and  as  hereinafter  more  par- 
ticularly set  forth,  deepened,  widened,  and  straightened  the 
course  and  channel  of  certain  creeks,  to  wit,  Farm  creek 
and  Cole's  creek,  which  from  time  immemorial  have  existed 
and  flowed  through  the  territory  now  comprised  within  the 
territorial  limits  of  the  said  village,  and  beyond  said  villag-e 
about  one  half  mile  to  the  Illinois  river,  where  Farm  creek 
has  from  time  immemorial  discharged  itself  into  said  river, 
but  expressly  denies  that  it  has  changed  or  altered  any 
other  creeks,  or  constructed  any  ditches,  drains  or  levees 
whatever,  except  those  hereinafter  mentioned  and  referred 
to,  and  further  denies  that  in  said  improvement  it  has  dis- 
charged the  said  water  therefrom  at  a  point  different  or  other 
than  the  natural  point  of  discharge,  and  further  denies  that 
the  said  improvement  was  made  for  the  purpose  or  objects 
set  forth  in  the  said  bill  of  complaint,  but  says  that  the 
improvements  were  made  for  the  purpose  of  protecting 
property  lying  within  said  village  from  overflow  from  said 
creeks. 

That  the  said  village  of  East  Peoria  was  duly  organized 
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under  the  laws  of  the  State  of  Illinois  (in  1883  or  1884); 
that  the  territory  now  and  then  included  therein,  comprises 
about  three  square  miles,  and  that  the  population  thereof  is 
about  1,000  people. 

That  the  entire  territory  comprised  within  said  village 
lies  within  the  Illinois  river  valley,  and  within  the  basin 
of  said  creeks.  Cole's  creek  being  a  branch  of  Farm  creek; 
that  said  territory  is  mostly  flat  and  somewhat  low,  being 
on  an  average  about  twenty-five  feet  above  said  river,  at 
low  water  mark,  but  that  back  of  said  village,  about  a  mile, 
the  surface  of  the  country  becomes  rough  and  rises  into 
steep  hill  and  gullies,  wherein  the  said  creeks  have  their 
source;  that  in  ordinarj'  times  the  amount  of  water  in 
said  creeks  is  not  great  and  in  places  they  frequently  run 
dry,  but  by  reason  of  the  character  of  the  country,  in  times 
of  froshets,  the  waters  thereof  rise  very  rapidly;  that  for 
many  years  past,  in  the  spring  of  the  year,  and  at  times  of 
heavy  rainfalls,  the  entire  territory  within  said  village  has 
been  subject  to  overflow  from  said  creeks,  and  that  they 
unite  about  the  center  of  said  village,  and  from  thence  are 
known  as  Farm  creek. 

That  the  said  overflow  from  said  creeks  for  many  years 
has  been  so  great  as  to  seriously  affect  the  comfort,  health 
and  lives  of  the  inhabitants,  and  to  cause  serious  injury  to 
the  streets,  etc.,  of  said  village.  That  the  question  of 
guarding  against  the  same  has  been  a  vital  question  to  said 
inhabitants,  and  that  in  the  latter  part  of  1896,  in  order  to 
relieve  against  such  overflow,  and  drain  said  territory,  and 
to  prevent  said  injuries,  under  the  supervision  of  compe- 
tent engineers,  it  undertook  the  improvement  of  said  creeks 
for  that  purpose.  That  the  scope  and  character  of  the  same 
was  to  deepen,  widen  and  straighten  the  channel  of  said 
creeks,  through  said  village,  and  from  thence  to  the  mouth 
of  said  Farm  creek,  into  the  Illinois  river,  and  that  said 
improvement  cost  about  $20,000,  paid  for  by  special  assess- 
ment. That  in  making  said  improvement,  the  original  and 
natural  channel  of  said  creek  was  followed,  and  where  devi- 
ated from,  it  was  with  the  objectof  straightening  the  same, 
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and  that  at  no  place  was  the  original  channel  departed  from 
more  than  a  few  feet.  That  the  dirt  excavated  was  used 
for  embankments,  and  that  no  more  country  is  drained  than 
has  always  been  drained  through  said  creeks,  the  intention 
of  such  improvement  being  to  prevent  overflow  upon  the 
said  village. 

That  as  the  river  is  neared  the  country  becomes  lower 
and  flatter;  that  at  a  quarter  of  a  mile  the  land  is  about 
fifteen  feet  above  low  water  mark;  that  the  said  creeks 
would  and  still  do  cut  various  channels  through  this  low 
ground  in  times  of  flood,  while  ordinarily  they  would  flow 
through  one  channel;  that  in  times  past  such  last  mentioned 
channel,  since  Illinois  was  settled,  has  not  always  been,  the 
same,  but  for  twenty-fi.ve  years  the  greater  part  of  the  time 
has  been  along  the  channel  which  was  deepened  and 
improved. 

That  the  land  along  the  river  where  said  creek  empties 
into  said  river,  and  above  and  below,  for  a  long  distance, 
belongs  to  Johnson  L.  Cole;  that  his  title  extends  five  hun- 
dred feet  to  the  center  of  the  stream,  and  that  this  improve- 
ment was  made  with  his  consent  and  approval,  and  that 
no  deposit  will  be  made  in  the  navigable  channel  of  said 
river. 

That  said  work  was  performed  with  all  possible  speed, 
nights  and  days  and  Sundays. 

That  the  work  was  completed  to  the  Illinois  river  and 
connected  therewith  on  or  about  May  20,  1897,  and  since 
then  the  waters  have  continued  to  flow  through  said  chan- 
nel into  said  river,  and  that  the  said  work  was  done  bv 
contract  with  the  defendant  by  Willis  &  Brothers. 

That  the  Illinois  river  opposite  the  place  where  the  said 
channel  enters  the  said  river  is  a  navigable  stream,  at  the 
usual  depth  of  water,  and  that  its  width  is  800  feet,  and 
that  above  and  below  said  point  the  river  is  used  for  navi- 
gation; that  the  navigable  channel  of  said  river  does  not 
exceed  50  to  100  feet,  and  that  it  is  located  on  the  opposite 
side  of  the  river  from  the  mouth  of  Farm  creek,  and  at  a 
distance  of  500  feet  therefrom. 
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Defendant  denies  that  the  said  channel  enters  the  river 
at  an  angle  of  ninety  degrees,  but  says  that  it  enters  said 
river  at  an  angle  of  forty-five  degrees,  and  with  the  current 
of  the  river. 

Defendant  admits  that  there  will  be  discharged  through 
the  said  channel  a  vast  amount  of  water,  together  with 
more  or  less  sediment,  sand,  soil,  debris  and  other  alluvial 
matter,  but  denies  that  the  same  will  be  discharged  into  the 
navigable  channel  of  said  stream,  and  avers  that  at  or  near 
the  same  place  there  has  always  been  a  like  discharge,  as 
the  natural  and  inevitable  result  of  the  existence  of  said 
creek,  and  that  said  deposit  was  not  caused  by  respondent; 
that  there  will  be  no  greater  deposit  by  reason  of  said 
improvement  than  has  always  existed,  or  than  was  dis- 
charged before  the  said  improvement  was  made. 

Defendant  admits,  on  information  and  belief,  that  there 
has  always  been  a  tendency  to  the  formation  of  bars  at 
the  mouth  of  said  Farm  creek,  where  the  same  enters 
the  Illinois  river,  and  that  such  tendency  will  still  exist, 
and  that  it  is  utterly  impossible  to  prevent  the  same,  but 
respondent  expressly  denies  that  such  tendency  has  been 
increased  by  the  said  improvement,  and  asserts,  upon  the 
contrary,  that  it  has  been  diminished,  and  that  there  is  no 
reasonable  ground  to  believe  that  the  said  sand,  soil,  etc., 
discharged  from  the  said  channel  will  extend  into  and 
across  the  navigable  channel  of  said  Illinois  river,  or  that 
the  same  will  ever  prove  an  obstruction  that  will  prevent, 
retard  or  hinder  the  use  of  said  river,  and  denies  that  the 
same  will  constitute  an  absolute  impediment  and  hindrance 
to  the  commerce  of  the  State. 

Defendant  avers  that  the  said  improvement  of  Farm  creek 
was  fully  completed  and  in  use  shortly  after  the  filing  of  this 
bill,  and  has  since  then  been  in  use,  but  defendant  expressly 
denies  that  as  a  result  therefrom,  in  time  of  heavy  rains 
or  freshets,  or  at  other  times,  such  great  quantities  of  sand, 
soil,  etc.,  have  been  or  will  be  deposited  or  carried  from 
said  Farm  creek  into  the  navigable  channel  of  said  Illinois 
river,  as  to  produce  there  any  material  bank  or  bar,  or  to 
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prove  an  iinpedimeni  to  the  use  of  the  river  for  commerce, 
or  to  produce  a  greater  bar  than  would  have  been  made  by 
said  creek  without  said  improvement. 

That  although  the  said  channel  has  been  in  use  since 
shortly  after  the  filing  of  this  bill,  that  no  such  bar  has 
been  formed,  or  has  navigation  or  carry ino^  trade  and  com- 
merce been  in  the  least  obstructed  or  hindered  by  reason  of 
any  bar  or  bank,  or  has  the  navigation  of  the  said  river 
been  in  an}'  way  affected,  or  will  it  be  so  affected. 

Defendant  denies  that  any  bar,  etc.,  has  or  will  be  formed 
because  of  the  making  of  said  improvement,  and  denies  that 
the  navigation  and  commerce  of  the  State  will  in  any  way 
be  obstructed  or  endangered,  in  the  least  degree,  more  by 
reason  of  the  improvement  than  without  it. 

Defendant  admits  that  said  improvement  was  completed 
shortly  after  the  filing  of  the  bill  herein,  and  the  said  watere 
discharged  through  said  channel,  but  denies  that  navigation 
and  commerce  has  been  or  will  be  obstructed,  prevented  or 
hindered  by  reason  of  an}'  pretended  bar  or  bank,  as  alleged, 
and  expressly  denies  that  any  such  bank  has  been  or  will 
be  produced  thereby  in  the  navigable  channel  of  said  river 

Defendant  denies  that  any  such  bar  will  be  formed,  or 
that  any  obstruction  to  the  commerce  of  the  said  State  will 
result,  or  that  any  irreparable  injury  will  result  to  the 
navigable  channel  of  said  river,  or  to  the  navigation  thereof, 
or  to  the  Illinois  and  Michigan  canal,  connected  therewith, 
and  denies  that  complainants  could  or  would  be  put  to  any 
expense  in  maintaining  a  navigable  channel  in  said  river, 
or  that  irreparable  injury,  as  alleged  in  said  bill,  would 
result. 

Defendant  denies  that  a  bar  would  be  formed,  as  alleged, 
or  that  a  large  expenditure  of  money  would  be  required  for 
dredging  said  stream,  or  for  receiving  sand,  soil,  etc.,  there- 
from, so  that  navigation  could  be  maintained  thereon; 
denies  that  complainants  have  any  right,  charge  or  super- 
vision over  said  river,  or  its  navigation,  at  the  point  where 
the  said  artificial  channel  enters  said  river,  or  at  any  other 
point  for  many  miles  above  or  below,  and  that  it  will  not 
be  necessary,  nor  would  complainants  have  the  power,  to 
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make  repairs  of  the  kind  mentioned  in  said  bill  of  com- 
plaint, or  to  interfere  with  the  natural  course  of  the  river, 
or  with  the  management  of  streams  tributary  thereto,  and 
entering  therein.  That  the  complainants  have  no  rio^ht  to 
interfere  with  the  defendant  in  the  exercise  of  its  corporate 
power,  and  that  the  said  defendant  has  full  power  to  make 
said  improvement,  and  that  by  reason  of  said  improvement 
no  water  will  be  carried  through  said  channel  into  the  said 
river,  other  than  is  naturally  tributary  thereto. 

That  if  the  result  of  making  such  improvement  will  be 
to  form  bars  in  the  Illinois  river,  either  in  the  navigable 
channel,  or  at  any  point,  yet  defendant  has  full  power,  right 
and  authority  to  make  said  improvement  in  manner  and 
form  as  it  was  made,  and  is  lawfully  entitled  to  maintain 
the  same;  that  complainants  have  a  full  remedy  at  law;  that 
there  is  a  lack  of  equity  apparent  upon  the  face  of  the  bill. 

Defendant  prays  same  advantage  to  complainants'  bill  as 
though  it  had  pleaded,  demurred  or  excepted  to  the  many 
errors,  etc.,  therein  contained. 

Defendant  prays  to  be  dismissed  with  its  costs;  and  bill 
is  sworn  to. 

This  answer  was  amended  September  25, 1897. 

The  defendant  filed  a  general  replication  on  September 
25, 1897,  and  on  that  day  the  court  heard  an  application 
for  a  temporary  injunction  based  upon  the  bill  with  its 
amendment,  the  answer  with  its  amendment,  the  affidavits 
attached  to  each,  and  the  replication;  also  a  cross-motion 
bv  the  defendant  to  dismiss  the  bill  for  want  of  equity 
appearing  on  the  face  of  the  bill. 

The  court  denied  the  application  for  the  injunction,  and 
on  the  cross-motion,  dismissed  the  bill  for  want  of  equity, 
etc. 

The  complainants  bring  the  cause  to  this  court  by  appeal. 

Chiperfield,  Grant  &  Chiperfield,  attorneys  for  appel- 
lants. 

McCuLLOcH  &  McCiTLLocH,  Page,  Wead  &  Eoss  and  T.  N. 
Green,  attorneys  for  appellee. 
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The  court  will  take  judicial  notice  that  appellee  is  organ- 
ized as  a  village  under  the  general  laws  relating  to  cities 
and  villages.  R.  S.,  Oh.  24,  Sec.  6;  City  of  Bock  Island  v. 
Cuinely,  126  111.  408. 

Also  that  Farm  creek  runs  through  the  village,  which 
fact  is  also  admitted  by  the  bill.  Harmon  v.  City  of  Chi- 
cago, 110  111.  400. 

The  chancellor  will  take  judicial  cognizance  of  that 
which  is  within  the  range  of  common  observation  and  of 
the  ordinary  course  of  nature.  3  Green,  on  Ev.,  Sees. 
269-71;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Warner,  108  111.  538. 

He  will  therefore  take  notice  that  Farm  creek  has  always 
emptied  into  the  Illinois  river,  that  it  has  a  tendency  to 
carry  solid  matter  into  the  stream,  and  that  unless  con- 
trolled it  will  have  a.  tendency  to  fill  up  the  channel  and  to 
create  bars,  etc.  But  he  will  also  take  notice  that  the  vol- 
ume of  water  flowing  through  the  river  has  kept  open  the 
channel,  which,  from  time  immemorial,  has  made  it  a  navi- 
gable stream. 

Before  a  court  of  equity  will  interfere,  a  case  of  nuisance, 
as  well  as  complainants'  rights,  must  be  clearly  made  out. 
1  High  on  In j..  Sec.  766;  State  of  Wisconsin  v.  City  of  Eau 
Claire,  40  Wis.  533. 

If  the  case  is  doubtful,  or  where  the  object  sought  can 
as  well  be  attained  at  law,  the  relief  will  be  withheld. 
High  on  Inj.,  Sees.  760,  761,  766,  781. 

Appellee  has,  therefore,  a  legal  right  to  deepen,  widen 
dock,  cover,  wall,  alter  or  change  its  channel;  to  construct 
drains,  levees,  dykes,  and  to  acquire  land  therefor,  and  to 
otherwise  drain  lands  lying  within  its  corporate  limits.  R. 
S.,  Ch.  24,  Sec.  63,  CI.  30;  Laws  of  1885,  60;   1  S.  &  C.  860. 

The  last  cited  act  constitutes  it  a  drainage  district.  Vil- 
lage of  Hyde  Park  v.  Spencer,  118  111.  446. 

In  the  exercise  of  its  powers  it  is  not  confined  to  its  own 
territorial  limits,  but  when  necessary  may  go  outside.  Cal- 
lon  v.  City  of  Jacksonville,  147  111.  113;  Maywood  Co.  v. 
Village  of  Maywood,  140  111.  216;  Shreve  v.  Town  of  Cicero, 
129  111.  226. 
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When  a  manicipality  is  in  the  exercise  of  a  legal  right,  a 
court  of  equity  has  no  jurisdiction  to  interfere,  except  in 
case  of  an  abuse  of  such  power.  Brush  v.  City  of  Carbon- 
dale,  78  111.  74;  City  of  Mt.  Carmel  v.  Shaw,  155  111.  37. 

And  the  presumption  is  that  it  is  acting  within  its 
powers.  Harmon  v.  City  of  Chicago,  140  111.  374;  Osborne 
V.  Mayor,  etc.,  of  Mobile,  44  Ala.  493;  Haskell  v.  New  Bed- 
ford, 108  Mass.  217. 

The  right  of  navigation  is  subject  to  other  rights  of  a 
public  nature.  Illinois  E.  Packet  Co.  v.  Peoria  Bridge 
Ass'n,  38  111.  467;  Mississippi  R.  Br.  Co.  v.  Lonergan,  91 
111.  608. 

And  such  rights  may  be  delegated  to  municipal  corpora- 
tions.   City  of  Chicago  v.  McGinn,  51  111.  266. 

The  right  of  the  legislature  to  legislate  concerning  drain- 
age is  unlimited  by  any  constitutional  inhibition.  Const., 
Art  IV,  Sec.  31;  I'^S.  &  C.  138;  Blake  v.  People,  etc.,  109 
III.  504;  Kilgour  v.  Drainage  Comrs.,  Ill  111.  342. 

By  our  motion  to  dismiss  we  admit  only  those  matters 
that  are  well  pleaded;  that  is,  matters  of  fact  and  not  the 
inferences  either  of  fact  or  law  that  may  be  drawn  from 
the  same.  1  Daniell's  Ch.  Pr.,  566-8,  3d  Am.  Ed.;  Ibid, 
581-5;  Greig  v.  Russell,  115  111.  483;  Ebersole  v.  First  Nat. 
Bank  of  Morrison,  36  111.  App.  267  (with  cases  cited); 
Newell  V.  Bureau  County,  37  111.  253;  Stow  v.  Russell,  36 
111.  18;  Mills  V.  Brown,  2  Scam.  549. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the 
Court. 

The  appellant  presented  to  the  court  below  its  bill  of 
complaint  praying  among  other  things  for  a  temporary 
injunction  against  the  appellee,  and  upon  that  court  deny- 
ing the  temporary  injunction  and  dismissing  the  bill  for 
want  of  equity  appearing  on  the  face  thereof,  the  appellant 
brings  the  cause  to  this  court,  and  urges  as  grounds  for 
reversal  that  the  court  below  erred  in  dismissing  the  bill 
without  a  hearing  on  the  merits,  and  that  as  the  bill  with 
its  amendment  and  affidavits  disclosed  a  good  cause  for  an 
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injunction  as  prayed  for,  and  the  cross-motion  to  dismiss 
same,  like  a  demurrer,  admitted  all  the  facts  well  pleaded 
in  the  bill,  the  court  ous^ht  not  to  have  dismissed  it. 

The  claim  made  in  the  bill,  with  its  amendment,  is  that 
the  appellee  was  making  and  about  to  complete,  a  new 
channel  for  a  stream  known  as  "  Farm  Creek,"  so  as  to 
carry  the  waters  thereof  and  of  its  tributaries  and  the  sur- 
rounding country  through  said  now  channel  into  the  Illi- 
nois river,  instead  of  allowing  it  to  go  through  the  natural 
channel  as  heretofore,  the  new  point  of  discharge  being 
near  the  appellee  village;  and  that  the  effect  of  this  change, 
if  not  prevented  by  injunction,  would  be  that  said  waters, 
discharging  through  the  new  channel,  would  bring  with  it 
a  large  quantity  of  debris,  sediment,  silt,  sand,  soil  and  other 
alluvial  matter,  and  thereby  create  a  bar  in  the  navigable 
channel  of  said  river  at  the  said  point  of  discharge,  prevent- 
ing the  navigation  of  said  river  and  creating  a  public 
nuisance. 

There  is  no  allegation  in  the  bill  or  its  amendment,  that 
a  larger  quantity  of  water  with  its  accompanying  sand,  soil, 
sediment,  debris,  or  other  alluvial  matter,  would  be  dis- 
charged through  the  new,  than  before  flowed  through  the 
natural  channel,  nor  any  facts  averred  that  show  the  ob- 
struction to  navigation  would  be  any  greater  by  reason  of 
the  discharge  of  the  same  throught  the  new,  than  was  for- 
merly occasioned  by  the  flow  through  the  natural  channel. 

The  appellee,  although  it  had  answered  the  bill,  closed 
the  same  as  follows : 

"  And  forasmuch  as  the  said  complainants  have  not  by 
their  said  bill  set  out  such  a  state  of  facts  as  in  a  court  of 
equity  entitles  them  to  any  relief,  *  »  *  this  respond- 
ent prays  that  it  may  have  the  same  advantage  as  to  said 
bill  as  it  might  have  had  or  taken  by  way  of  demurrer,  plea 
or  exception  to  the  same  for  the  many  errors,  uncertainties, 
and  other  imperfections  therein  contained." 

The  question  of  practice  raised,  we  think,  has,  in  this 
State,  in  the  case  of  Winkler  v.  Winkler,  40  111.  179,  and 
cases  subsequently  decided  by  our  Supreme  Court,  been 
settled  to  be,  that  whenever  the  court  is  called  upon  to 
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adjudicate  npon  the  bill,  and  it  appears  to  it  that  on  the  face 
of  the  bill  there  is  no  equity  in  it,  and  no  sufficient  grounds 
disclosed  in  it  why  a  court  of  equity  should  interfere,  the 
bill  will  be  dismissed.  Edwards  v.  Beaird,  Breese,  70;  State 
Bank  v,  Stanton,  2  Gilman,  352;  Puterbaugh  v.  Elliott,  22 
111.  157;  March  v.  Mayers  et  al.,  85  III.  177. 

We  think  the  main  question  upon  which  the  correctness 
or  incorrectness  of  the  decree  entered  by  the  court  below  in 
this  cause  turns,  is,  does  the  bill  with  its  amendment  show 
a  state  of  facts  from  which  the  court  could  see  that  the  acts 
of  the  appellee  sought  to  be  enjoined  would  most  likely 
produce  t"he  nuisance  claimed ! 

The  admission  of  the  facts  well  pleaded  in  the  bill,  by  the 
cross-motion  of  the  appellee,  does  not  carry  with  it  the 
admission  of  the  inferences  of  those  facts,  or  of  the  law  as 
set  forth  in  the  bill  by  the  pleader,  but  this  court  must  be 
able  to  say  from  the  law  as  it  is,  when  applied  to  the  faets 
well  pleaded  in  the  bill,  that  the  effect  of  those  facts  will 
most  likely  be  such  that  it  would  be  inequitable  for  the 
court  not  to  give  the  complainant  equitable  relief.  And  in 
considering  such  facts  well  pleaded,  the  court  must  construe 
the  pleading  most  strongly  against  the  pleader;  and  also 
consider  all  matters  of  fact  which  the  court  must  take  j,udi«> 
cial  notice  of. 

In  this  cause  the  court  must  take  judicial  notice  that 
"  Farm  Creek,"  in  its  natural  channel,  emptied  its  waters, 
and  those  of  its  tributaries  and  of  the  country  drained  by 
it,  with  all  its  accompanying  sand,  silt,  and  other  alluvial 
matter,  into  the  Illinois  river  at  a  point  not  very  far  from 
the  point  of  discharge  by  the  proposed  new  channel;  that 
the  actual  effect  thereof,  while  tending  to  form  bars  that 
disturb  navigation  on  the  river  at  the  point  of  discharge, 
yet  never  totally  prevented  such  navigation,  since  the 
river  would,  in  times  of  high  water  especially,  clean  out  and 
wash  away  such  bars;  also  that  the  appellee  is  a  village 
incorporated  under  the  general  law  of  the  State,  and  is 
clothed  with  all  the  powers  and  authority  given  such  mu- 
nicipalities by  our  law,  under  which  it  is  thus  incorporated. 
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We  think  the  true  rule  that  ought  to  govern  courts  in 
determining  when  to  enjoin  municipal  authorities  from 
making  changes  in  the  flow  of  water,  so  as  to  cause  it  to 
empty  into  the  same  natural  watercourse  as  before,  but  at 
a  different  point,  is  that,  when  such  authorities  are,  in  so 
doing,  acting  in  their  best  judgment  for  the  benefit  of  their 
municipality,  and  so  acting  that  if  the  work  they  are  doing 
will  be,  when  fairly  considered,  beneficial  to  such  munici- 
pality, then  such  change  of  the  flow  of  water  will  not  be 
enjoined  unless  it  will  most  likely  produce  a  nuisance  to 
those  injuriously  affected  thereby.  Hotz  v.  Hoyt,  135  IlL 
88S,  and  the  authorities  cited  therein. 

Other  questions  are  raised  by  counsel  in  their  briefs  and 
oral  argument  in  this  court,  but  we  think  that  inasmuch 
as  the  bill  does  not  aver  such  facts  as  compel  the  court  to 
conclude  that  most  likely  the  proposed  change  of  the  chan- 
nel of  Farm  creek  by  the  appellee,  as  set  out  in  the  bill, 
will  cause  it  to  carry  into  the  Illinois  river  more  water, 
sand,  silt,  etc.,  than  before,  we  do  not  think  the  effect  will 
most  likely  be  as  claimed,  and  for  that  reason  alone,  the 
court  below  was  justified  in  dismissing  the  bill  for  want  of 
equity  appearing  on  its  face.  We  therefore  will  not  dis- 
cuss or  determine  the  other  questions  raised  by  counsel. 
The  decree  of  the  court  below  is  affirmed. 


Lake  Erie  &  Western  Railroad  Co.  t.  Michael  H.  Mor^ 

rissey. 

1.  Former  Decisions— JFbffcwwxi— The  declaration  in  this  case  Is 
very  similar  to  the  fourth  count  in  the  case  of  Illinois  Central  R. 
R  Co.  T.  Sanders,  166  IlL  270,  and  from  the  evidence  in  the  record  the 
conrt  thinks  the  case  very  similar  in  its  facts  to  that  case,  and  tliat  it 
must  govern  the  decision  here. 

Trespass  on  the  Case^  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Georoe  W.  Patton,  Judge, 
presiding.  Heard  in  this*  court  at  the  November  term,  18d7.  Affirmed, 
Opinion  filed  June  8, 189a. 
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Tipton  &  Tipton,  attorneys  for  appellant;  John  B.  Cook- 
bum,  of  counsel. 

John  E.  Pollock  and  Fitz  Hbnry  &  Pollock,  attorneys 
for  appellee. 

Mb.  Justicb  Bubboughs  delivebed  thb  opinion  of  thb 

COUBT. 

This  was  an  action  on  the  case  by  the  appellee  against 
the  appellant  to  recover  damages  for  a  personal  injury, 
commenced  and  prosecuted  to  judgment  in  the  Circuit 
Court  of  McLean  County.  There  was  a  trial  by  jury  and  a 
verdict  for  the  appellee  for  $7,000. 

The  appellant  brings  the  case  to  this  court  and  urges  a 
reversal  for  the  reason,  as  it  claims,  that  the  court  below 
erred  in  its  instructions  to  the  jury;  that  the  verdict  is 
against  the  law  and  the  evidence,  and  that  the  damages  are 
excessive. 

The  declaration  charges  that  the  appellant  permitted  that 
portion  of  its  track  in  the  switch  limits  of  the  village  of 
East  Lynn,  a  station  on  its  road  where  it  received  and  dis- 
charged freight  and  passengers,  and  where  cars  were  coupled 
and  uncoupled  on  freight  trains  passing  there,  to  become 
and  remain  in  an  unsafe  condition,  in  this,  that  certain  ties 
were  carelessly  permitted  to  remain  above  the  surface  of  the 
ground,  and  the  railroad  track  to  remain  above  the  ground, 
and  negligently  failed  to  have  the  ground  between  the  ties 
and  bottom  of  the  rail  filled  up,  so  that  the  appellee,  when 
coupling  and  uncoupling  cars  passing  along  and  over  said 
track  in  said  switch  limits,  could  safely  perform  his  duties 
as  conductor  of  a  freight  train  passing  through  said  village; 
that  the  appellee,  as  a  servant  of  the  appellant,  while  coup- 
ling cars  in  said  switch  limits  at  night,  and  when  using  due 
care  for  his  safety,  not  knowing  the  condition  of  the  track, 
got  his  foot  caught  between  the  rail  and  the  ground  so  he 
could  not  pull  it  out  before  one  of  the  cars  he  was  trying 
to  couple  to  his  train  ran  over  his  left  leg,  crushing  it  so 
that  it  had  to  be  amputated  above  the  knee. 

The  appellant  pleaded  not  guilty. 
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The  evidence  shows  that  the  appellee  was  a  conductor  on 
a  freight  train  of  the  appellant,  and  on  the  ni^rht  of  August 
14,  1897,  when  attempting  to  couple  an  "Empire  Line  Car" 
onto  his  train,  in  the  switch  yards  of  East  Lynn,  where  he 
was  not  familiar  with  the  condition  of  the  road  bed,  got  his 
foot  caught  behind  a  cross  tie  and  between  one  of  the  rails 
and  the  ground,  in  a  space  there,  so  he  could  not  pull  it  out, 
and  the  car  he  was  trying  to  couple  to  his  train,  ran  over 
his  left  leg  and  crushed  it  so  it  was  necessary  to  amputate 
it  above  the  knee. 

The  declaration  in  this  case  is  very  similar  to  the  fourth 
count  of  the  declaration  in  the  case  of  the  Illinois  Central 
E.  R.  Co.  V.  Sanders,  166  111.  270,  and  from  the  evidence  in 
this  record,  we  think  the  case  very  similar  in  its  facts  to 
that  case. 

As  the  Supreme  Court  held  there  was  a  liability  in  that 
case,  we  think  there  is  also  in  this.  The  instructions  of  the 
court  to  the  jury  are  free  from  any  reversible  error,  and 
the  amount  of  the  damages  we  can  not  say  are  excessive; 
hence  we  affirm  the  judgment  of  the  Circuit  Court. 

Judgment  affirmed. 


Westville  Coal  Company  v.  Daniel  Schwartz. 

1.  Fellow-Servants— !%€  Relation  Held  Not  to  Ikcist  Under  the 
Circumatancea  of  a  Particular  Case.  —In  a  Buit  by  a  miner  against  a 
coal  company  for  injuries  alleged  to  have  been  caused  by  negligence, 
the  court  reviews  the  evidence  and  holds  that  a  mine  inspector,  manager 
and  pit  boss,  stood  in  his  relation  to  the  plaintiff  not  as  a  fellow-servant, 
but  as  a  master  or  vice  principal. 

2.  Neguobncb— A  Plaintiff  Held  to  Have  Exercised  Ordinary  Care. 
— In  a  suit  by  a  miner  against  a  coal  company  for  injuries  all^^  to 
have  been  caused  by  negligence  the  court  reviews  the  evidence  and  holds 
that  the  plaintiff,  in  obeying  the  commands  of  a  mine  manager,  inspector 
and  pit  boss,  acted  with  that  degree  of  prudence  that  an  ordinarily  pru- 
dent man  would  have  exercised  under  like  circumstances. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  FsBDmAND  BooKWALTEBy  Judge, 
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pre8iding.    Heard  in  this  court  at  the  November  term,  1897.    Affirmed. 
Opinion  filed  Jmie  3/1808. 

W.  J.  Calhoun  and  H.  M.  Stbely,  attorneys  for  appel- 
lant. 

Will  Beckwith  and  F.  E,  Shopp,  attorneys  for  appellee. 

Mb.  Justice  Glenn  delitered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case,  brought  by  appellee  to 
recover  damages  for  injuries  received  while  operating  an 
electric  machine  in  mining  coal  for  appellant,  by  the  falling 
of  a  large  piece  of  soapstone  or  slate  from  the  roof  of  the 
mine  over  his  head.  The  injuries  were  received  on  the 
night  of  December  21, 1896,  and  were  quite  severe,  result- 
ing in  the  permanent  loss  of  the  sense  of  hearing  in  one  of 
his  ears.  The  malar  bone  on  the  right  side  was  fractured, 
the  fracture  extending  to  the  front  and  through  the  superior 
or  maxillary  bone,  or  upper  jaw  bone,  between  the  first  and 
second  teeth  on  the  right  hand  side.  It  also  extended 
toward  the  back  in  the  region  of  the  ear.  The  malar  bone 
is  pressed  down  from  the  upper  part,  and  prevents  appellee 
from  closing  his  mouth,  and  he  is  not  able  to  eat  solid  food. 
This  injury  is  permanent.  He  received  other  injuries  that 
were  not  permanent,  but  from  which  he  suffered  great  pain 
and  inconvenience. 

The  circumstances  surrounding  appellee  at  the  time  he 
sustained  the  injuries  complained  of  were,  as  appears  from 
the  evidence,  substantially  as  follows :  He  was  in  the  employ 
of  appellant  as  the  runner  of  an  electric  machine  used  in 
mining  coal.  The  custom  in  this  mine  was  to  have  a  runner 
and  a  helper  for  each  machine.  Appellant  at  the  time  of 
the  injury  to  appellee  was  operating  a  coal  mine  of  some 
two  hundred  rooms  with  seven  machines,  which  were 
operated  day  and  night.  The  motive  power  to  run  these 
machines  was  by  electricity.  This  mine  was  a  machine 
mine.  In  a  mine  of  this  kind  miners  are  not  assigned  to 
any  special  room.  They  are  shifted  from  room  to  room  by 
the  bosses,  not  working  in  any  one  more  than  two  or  three 
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hours  at  any  one  time,  and  sometimes  working  in  a  room 
they  have  not  seen  for  several  weeks.  Succinctly  stated 
the  method  of  mining  coal  with  a  machine  is  as  follows: 
The  rock  gang,  consisting  of  two  miners,  would  first  go  into 
the  room,  clean  out  the  debris,  pull  down  the  loose  and  over- 
hanging rock  from  the  roof,  sound  the  roof  and  prepare  the 
room  for  the  machine  men.  Then  the  machines  would  be 
brought  into  the  room.  The  machine  moves  along  the  face 
of  the  coal  and  is  set  along-side  where  it  cuts  as  before,  and 
so  on  until  it  cuts  clear  across  the  room.  The  machine  men 
have  nothing  to  do  with  the  bringing  down  or  loading  of 
the  coal.  After  they  get  through  cutting  in  a  room,  the 
machine  men  load  up  their  machine  and  take  it  into  what- 
ever room  the  night  or  day  pit  boss,  who  is  in  charge  of 
that  part  of  the  mine,  directed.  Every  machine  runner  and 
helper  had  a  machine  assigned  exclusively  to  them,  and  fol- 
lowed it  in  its  rounds.  The  usual  custom  in  appellant's 
mine,  after  a  machine  was  hauled  into  a  mine,  was  for  the 
machine  runner  and  helper  to  unload  and  oil  it,  change  the 
bits  and  fix  it  in  proper  position  to  operate. 

On  the  night  of  the  unfortunate  disaster  to  appellee,  an 
arrangement  was  made  to  make  a  record  greater  in  the  ten 
hours  shift  than  had  been  made  at  a  neighboring  mine — the 
Kelly ville  mine.  The  best  record  that  had  been  made  at 
the  Kellyville  mine  at  that  time  was  seventy-four  runs  in 
the  shift  of  ten  hours.  The  best  record  in  the  Westville — 
appellant's  mine — was  fifty-nine  runs  in  the  shift  of  ten 
hours,  and  it  was  customary  to  make  from  twenty-five  to 
thirty  runs  in  the  ten  hours  shift  in  appellant's  mine. 
Schwartz,  the  appellee,  had  made  fifty  runs  in  the  shift  of 
ten  hours. 

The  two  miners  selected  to  run  the  machine  to  make  this 
record  for  the  Westville  Coal  Company  were  Tommy  Fitz- 
patrick  and  Daniel  Schwartz,  appellee  herein.  They  were 
selected  by  Rhodes,  the  mine  inspector,  the  mine  manager 
and  the  night  pit  boss  of  appellant.  He  was  licensed  as  such 
at  that  time. 

Fitzpatrick  and  Schwartz  were  two  of  the  best  miners  in 
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appellant's  employ.  These  two  men  were  to  work  together 
this  night  on  two  machines,  first  on  one  and  then  on  the 
other.  One  of  the  machines  was  Schwartz's  and  the  other 
Fitzpatrick's,  Appellee  met  Fitzpatrick  and  Ehodes,the  mine 
manager  and  night  pit  boss,  at  the  bottom  of  the  shaft.  lie 
took  them  to  one  side  and  asked  them  to  beat  the  Kellvville 
record.  Schwartz  said, "  I  will  not  do  it  for  no  two  dollars/' 
Rhodes  said,  *'  We  do  not  ask  you  to  do  it  for  no  two  dollars." 
Then  Tommy  Fitzpatrick  spoke  up  and  said,  ''The  cigars 
ought  to  be  in  it  anyway."  Rhodes  replied  saying,  "  Yes, 
the  cigars  will  be  in  it  whether  you  beat  or  not."  This  con- 
versation occurred  a  few  minutes  before  seven  o'clock  p.  m. 
At  that  hour,  under  the  direction  of  Rhodes,  the  mine  man- 
ager and  night  pit  boss,  appellee  and  Fitzpatrick  went  into 
a  small  room  that  opened  off  of  the  second  north  entry  and 
made  eight  runs  with  machine  No.  4.  Then  by  orders  from 
Rhodes  they  went  to  room  No.  10,  leaving  machine  No.  4 
in  the  room  where  they  had  just  made  the  eight  runs. 
They  found  the  machine  No.  1  already  put  up  and  in  work- 
ing order  for  them  in  room  No.  10.  As  they  were  entering 
room  No.  10  the  night  boss,  Rhodes,  was  coming  out.  Appel- 
lee said  to  him, "  Jeff,  is  this  place  safe  and  all  right  ? "  He 
replied,  "  Yes,  it  is  all  right;  go  ahead,  and  go  to  running; 
you  and  Fitzpatrick  need  not  look  after  the  unloading  of 
the  machines,  setting  of  the  bits,  nor  the  roof;  you  are  to 
beat  the  Kelly  ville  record."  Appellee  further  said, "  Rhodes, 
this  is  a  big  wide  place  in  there,  is  it  safe  and  all  rij^ht  ?  " 
He  replied,  "  Yes,  it  is  safe  and  all  right;  go  ahead." 

John  Williams,  a  mine  inspector,  mine  manager,  and  day 
pit  boss  for  appellant,  examined  room  No.  10,  in  which 
appellee  was  injured,  about  five  o'clock  of  that  evening,  and 
found  indications  of  coal  slips  in  the  roof.  He  says  when 
there  is  danger  of  coal  slips  it  is  the  most  dangerous  roof  of 
all.  He  says  it  was  his  custom  and  duty  to  examine  the 
roofs  of  the  different  rooms  and  if  he  found  a  room  unsafe 
to  mark  the  place  and  call  the  men  to  take  it  down.  But 
on  this  evening  he  was  in  a  hurry  and  did  not  do  it.  The 
stone  gang,  Dettraan  and  Leonard,  were  in  room  No.  10  two 
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or  three  times  that  night  and  did  some  work  under  Rhodes, 
but  did  not  sound  the  roof.  About  ten  o'clock  of  this  even- 
ing Eliodes  and  Dzums  relieved  Fitzpatrick  and  appellee 
and  ran  the  machine  while  they  ate  their  lunch.  Upon 
resuming  their  work  and  while  making  their  thirtieth  run, 
and  with  their  undivided  attention  given  to  the  running  of 
the  machine,  and  while  appellee  was  oiling  the  machine,  a 
rock  weighing  from  500  to  1000  pounds  fell  from  the  roof, 
crushing  his  face  in  the  machine,  and  inflicting  the  injuries 
complained  of,  upon  him. 

The  appellee  grounds  his  right  of  recovery  upon  the  fact 
that  he  and  Fitzpatrick  with  their  two  machines  were 
ordered  by  Khodes,  the  mine  inspector,  mine  manager,  and 
night  boss,  on  the  night  appellee  was  injured,  in  the  ten 
hours  shift  to  make  a  record  that  would  beat  the  record  of 
the  Kelly ville  mine.  As  they  entered  room  No.  10  he 
assure<l  them  it  was  safe  and  for  them  to  go  ahead,  and 
promised  them  that  all  they  need  do  was  to  run  and  oil 
their  machines;  that  the  loading  of  the  machines,  the  setting 
of  the  bits  and  the  sounding  of  the  roof  would  be  looked 
after;  that  they  were  to  beat  the  Kelly  ville  mine  record;  that 
Rhodes  knew  or  might  have  known  the  roof  of  room  No. 
10  was  not  safe,  but  this  fact  was  not  known  to  appellee, 
nor  did  he  know  that  Rhodes  did  not  sound  the  roof,  as  was 
customary,  or  as  he  had  impliedly  promised  to  do,  but  appel- 
lee, relying  on  the  assurances  of  safety  made  by  Rhodes  and 
his  promises  to  look  after  the  roof,  gave  his  constant  and 
undivided  attention  and  best  exertions  to  make  a  greater 
number  of  runs,  in  this  ten  hoars  shif  t«  than  had  been  made 
at  the  Kellyville  mine,  and  while  thus  engaged,  and  not 
knowing  the  roof  was  not  safe,  he  was  injured. 

That  appellee  and  Fitzpatrick  were  ordered  to  beat  the  rec- 
ord of  the  Kellyville  mine  on  the  night  in  question  appears 
from  the  evidence.  It  is  true  Rhodes  contradicts  appellee 
in  all  that  took  place  at  bottom  of  the  shaft,  where  he  came 
to  go  to  work  and  where  Fitzpatrick  was  present,  except 
he  admits  appellee  asked  him  what  would  be  in  it.  Fitz- 
patrick in  testifying  about   this  same  conversation  says 
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Schwartz  asked  Rhodes  what  was  in  it  and  he  said  there 
was  two  dollars  in  it.  "  When  Schwartz  said  there  ought  to 
he  something  in  it,  I  said  there  ought  to  be  the  cigars  in  it 
anyway,  and  Rhodes  said  there  would  be  cigars.  I  did  not 
ask  anything  about  the  Kelly vilie  record.  I  can  not  say 
what  brought  up  the  conversation.  *  *  *  Rhodes  did 
sav  somethino:  to  me  about  the  record.  I  did  not  ask  him 
what  record.  I  had  an  idea  of  my  own."  These  scraps 
of  conversation  shed  but  very  little  light  upon  the  question 
in  issue  unless  thev  have  reference  to  an  effort  that  was  to 
be  made  to  beat  the  Kelly  ville  mine  record.  When  it  is 
considered  that  two  of  the  best  machine  runners  in  the 
mine  are  put  on  machines  Nos.  1  and  4  to  run  them  alter- 
nately, that  they  were  relieved  from  loading  and  unloading 
them,  and  the  bits  were  to  be  changed  for  them  and  the  ma- 
chines to  be  set  up  for  operation,  it  is  convincing,  that,  on  this 
unfortunate  night  for  appellee,  there  was  to  be  an  eflFort  made 
to  beat  the  record  of  the  Kellvville  mine.  The  fact  that 
these  two  men  had  made  thirtv  runs  in  three  hours,  the 
customary  runs  for  a  shift  of  ten  hours,  and  the  fact  that 
Rhodes  and  Dzums  ran  the  machine  while  Fitzpatrick  and 
appellee  ate  their  lunch,  are  circumstances  tending  to  estab- 
lish the  same  fact.  When  the  facts  and  circumstances  oc- 
curring this  evening  prior  to  appellee's  injury  are  viewed  in 
the  light  that  there  was  an  effort  being  made  to  beat  the 
record  of  the  Kellyville  mine,  they  corroborate  appellee 
in  his  statement  and  theory  of  his  case.  The  day  boss 
testified  that  he  examined  the  roof  in  room  No.  10  about 
five  o'clock  that  evening  and  there  were  indications  of  coal- 
slips,  and  that  the  roof  was  not  safe.  Rhodes  was  in  the 
room  several  times  that  evening  after  Williams  had  been 
there,  and  if  he  did  not  know,  might  have  known,  the  roof 
was  not  safe.  He  was  in  room  No.  10  several  times  this 
evening  before  appellee  was  injured,  and  it  does  not  appear 
that  he  examined,  or  had  any  one  else  examine,  the  roof. 
The  rock  gang  were  in  this  room  two  or  three  times  that 
evening  and  it  does  not  appear  that  he  had  them  sound  the 
roof.     Appellee  was  in  room  No.  10  but  once  or   twice 
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before  this  evening.  We  think  the  proximate  cause  of  ap- 
pellee's injuries  was  the  assurance  of  Khodes  that  the  mine 
in  room  No.  10  was  safe,  when  in  fact  it  was  not,  and  in 
promising  to  look  after  the  roof  of  the  room  and  neglecting 
to  do  it.  It  was  his  duty  to  furnish  appellee  with  a  reason- 
ably safe  place  to  work  and  this  he  failed  and  neglected 
to  do. 

The  court  holds  that  appellee, in  obej^ng  the  commands  of 
Rhodes,  acted  with  that  degree  of  prudence  that  an  ordi- 
narily prudent  man  would  have  done  under  like  circum- 
stances Rhodes,  as  mine  inspector,  mine  manager  and  night 
pit  boss,  stood  in  his  relation  to  appellee  as  master  or  vice  prin- 
cipal. They  were  not  fellow-servants.  Chicago  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  573;  Consolidated 
Coal  Co.  V.  Wombacher,  13i  III.  57;  Union  Pac.  Ry.  Co.  v. 
Jarvi,  53  Fed.  Rep.  65;  Western  C.  &  M.  Co.  v.  Ingraham,  70 
Fed.  Rep.  219. 

We  have  examined  the  instructions  given  by  the  court  on 
behalf  of  appellee,  and  those  given,  modified  and  refused  by 
the  court  on  behalf  of  appellant,  and  are  unable  to  find  that 
they  contain  any  prejudicial  error.  There  was  a  sharp 
conflict  in  the  evidence  in  this  case  on  the  material  issues. 
Appellee  is  contradicted  by  Fitzpatrick  and  Rhodes,  but  not 
by  Dzums  and  Ramsay.  Appellee  is,  however,  corroborated 
by  the  facts  and  circumstances  in  proof,  and  in  some  partic- 
ulars by  Fitzpatrick.  In  cases  of  this  kind  it  is  the  prov- 
ince and  duty  of  the  jury  to  determine  with  which  side 
the  greater  weight  of  evidence  is,  and  having  determined  it 
was  with  appellee,  we  are  not  disposed  to  disturb  their 
finding,  and  the  judgment  of  the  Circuit  Court  will  be 
afiirmed. 


Samuel  J.  Hanson  v.  Urbana  &  Champaign  EL  St.  Ry.  Co. 

1.  Da^aqvs— Eighty-five  Cents  Held  Inadequate  for  an  A89atdt. — 
The  court  reviews  the  evidence  and  holds  that  an  award  of  eighty-five 
cents  dama^^es  for  the  assault  complained  of  is  inadequate,  and  that  the 
evidence  deuiands  substantial  damages. 
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2.  Cabbibsb^ Liability  of^  for  Acts  of  Servants, — By  the  contract 
existing  between  a  carrier  and  its  passengers  the  carrier  guarantees  t)ie 
passengers  against  personal  injury  from  its  agents  and  servants  in  charge 
of  its  trains. 

8.  Same — Pi*ovocation  as  a  Jxistification  of  an  Assault  on  a  Passen- 
ger by  a  Servant, — In  a  suit  by  a  passenger  against  a  carrier  based  on  an 
assault  on  the  passenger  by  an  employe  of  the  carrier  the  court  holds, 
even  if  the  plaintiff  did  call  the  employe  a  vile  name  as  claimed,  that 
that  did  not  justify  the  employe  in  making  an  assault  on  plaintiff. 

4.  SAXR—W?ien  the  Reiation  of  Carrier  and  Passenger  is  at  an  End, 
— ^When  a  passenger  arrives  at  his  destination  and  safely  alights  from  a 
street  car  on  the  public  street  the  relation  of  carrier  and  passenger  is  at 
an  end  and  the  carrier  is  under  no  further  obligation  to  the  passenger  so 
far  as  the  contract  of  carriage  is  concerned,  and  is  not  responsible  for 
an  assault  on  him  made  by  one  of  its  servants. 

5.  Same — Provocation^  in  a  Suit  Against  a  Carrier  for  an  Assault  by 
a  Servant, — In  a  suit  by  a  passenger  against  a  carrier  based  on  an  a&sault 
on  the  passenger  by  a  servant  of  the  carrier,  an  instruction  that  the 
plaintiff  can  not  recover  without  proof  that  the  assault  was  unprovoked 
is  improper.  The  fact  that  there  was  some  provocation  does  not  bar  a 
recovery  in  such  a  case. 

6.  Evidence — Evidence  of  Threats  Held  Inadmissible  in  a  Suit  for 
Damages  for  an  Assault, — In  a  suit  by  a  passenger  against  a  carrier 
based  on  an  assault  on  the  passenger  by  a  servant  of  the  carrier  it  is 
improper  to  admit  evidence  that  the  plaintiff  had  threatened  the  employe 
some  months  previous  that  if  he  did  not  pay  a  certain  bill  the  plaintiff 
would  make  him  lose  his  job. 

7.  Same — That  a  Person  who  Committed  an  Assault  was  Arrested 
and  Fined,  in  a  Suit  Based  on  the  Assault, ^In  a  suit  by  a  passenger 
against  a  carrier  based  on  an  assault  on  the  passenger  by  a  servant  of 
the  carrier  it  is  improper  to  admit,  over  the  objection  of  the  plaintiff, 
evidence  that  the  servant  had  been  arrested  and  fined  for  the  assault. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897.  Beversed 
and  remanded.    Opinion  filed  June  8,  1898. 

T.  J.  Smith  and  John  J.  Eea,  attorneys  for  plaintiff  in 
error. 

We  respectfully  submit  to  the  court  that  under  the  true 
rule  of  the  law  in  this  State  it  is  the  duty  of  the  common 
carrier  ^^  to  protect  its  passenger  against  assaults  and  other 
ill  treatment  by  those  employed  by  the  carrier  or  under  its 
control  while  on  the  way,  to  exercise  the  utmost  vigilance 
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and  care  in  maintaining  order  and  guarding  the  passengers 
against  violence  from  whatever  source  arising,  and  when 
the  journey  is  completed  to  afford  the  passenger  a  reason- 
able opportunity  to  leave  the  car  in  safety/'  Cooley  on 
Torts  (2d  Ed.),  773,  Sec.  645. 

"  Having  completed  his  journey  the  passenger  should  be 
allowed  to  peaceably  leave  the  car."  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Barrett,  16  111.  A  pp.  17. 

'*  In  this  connection  any  person  actually  on  the  car,  or  in 
the  act  of  getting  on  or  off,  is  a  passenger,  and  the  company 
owes  him  the  obligations  which  exist  on  the  part  of  the 
carrier  to  its  passengers."  23  Am.  and  Eng.  Enoy.  of  Law, 
1004. 

"  Whatever  may  be  the  motive  which  incites  a  servant  to 
commit  an  unlawful  act  toward  the  passenger,  the  carrier 
is  liable  for  the  act  and  its  natural  consequences."  Chicago 
and  E.  R.  R.  Co.  v.  Flexman,  103  111.  546;  Goddard  v. 
Grand  Trunk  R.  R.  Co.,  57  Maine,  202;  Nieto  v.  Clark,  1 
Cliff.  145;  Craker  v.  Chicago  and  If.  W.  Ry.  Co.,  36  Wis. 
657;  Bryant  v.  Rich,  106  Mass.  180;  Stewart  v.  Brooklyn 
and  C.  R.  R.  Co.,  90  New  York,  588;  Keokuk  N.  L.  P.  Co. 
v.  True,  88  111.  608;  Sherley  v.  Billings,  8  Bush,  147;  Mc- 
Kinley  v.  Chicago  and  N.  W.  R.  R.  Co.,  44  Iowa,  314;  Xew 
Orleans,  St.  L.  and  C.  R.  R.  Co.  v.  Burke,  53  Miss.  200. 

"  The  rule  relieving  a  master  from  liability  for  a  mali- 
cious injury  inflicted  by  his  servant  when  not  acting  within 
the  scope  of  his  employment  does  not  apply  as  between  a 
common  carrier  of  passengers  and  a  passenger.  Such  a 
carrier  undertakes  to  protect  the  passenger  against  injury 
arising  from  the  negligence  or  willful  misconduct  of  its 
servants  while  engaged  in  performing  a  duty  which  the 
carrier  owes  to  the  passenger."  Stewart  v.  Brooklyn  and 
C.  R.  R.  Co.,  90  N.  Y.  588;  Day  v.  Owen,  5  Mich.  520;  Com- 
monwealth  v.  Power,  7  Mete.  596;  Pittsburgh,  F.  W.  and 
C.  R.  R.  Co.  V.  Hinds,  53  Pa.  St.  612;  Craker  v.  Chicago 
and  N.  W.  Ry.  Co.,  36  Wis.  657. 

Gebb  &  Philbrick,  attorneys  for  defendant  in  error. 
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The  plaintiff  became  a  passenger  when  he  entered  the 
defendant's  car,  bat  this  relation  ceased  the  moment  he  left 
the  car  and  went  upon  the  public  street. 

The  street  is  not  a  station  for  a  street  railroad  company, 
and  it  has  no  control  over  it.  It  is  not  bound  to  guard  or 
look  after  the  safety  of  persons  who  may  have  been  passen- 
gers on  its  cars  after  they  go  upon  the  public  highway. 
Creamer  v.  West  End  St.  Ry.  Co.,  156  Mass.  320  (31  K  E. 
Rep.  391);  Central  Ry.  Co.  v.  Peacock,  69  Md.  257;  23  Am. 
&  Eng.  Ency.  of  Law,  1004,  note  4. 

The  plaintiflP  having  ceased  to  be  a  passenger  when  he 
left  the  car  and  went  upon  the  public  street,  any  assault 
committed  by  an  employe  of  defendant  was  not  within  the 
scope  of  his  authority,  and  the  defendant  would  not  be  lia- 
ble therefor.  Central  Railway  Co.  v.  Peacock,  69  Md.  257 
(41  Am.  &  Eng.  Ry.  Cases,  239-240,  note);  Booth  on  Street 
Railways,  Sec.  372;  14  Am.  &Eng.  Ency.  of  Law,  818,  Sec. 
5  and  notes. 

In  order  to  hold  a  master  liable  for  acts  of  a  servant  the 
act  must  be  done  within  the  scope  of  the  authority  given  by 
the  master,  and  if  a  servant  quits  the  object  for  which  he 
is  employed,  having  in  view  other  acts  than  his  master's 
orders,  pursues  that  which  his  own  malice  or  unlawful 
desire  suggests,  he  no  longer  acts  within  the  scope  of  his 
authority,  and  the  master  is  not  liable.  Wright  v.  Wilcox, 
19  Wend.  343;  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  122. 

For  a  willful  trespass  defendant  is  not  liable.  Wright 
V.  Wilcox,  supra;  Richmond  Turnpike  Co.  v.  Vanderbilt,  1 
Hill,  480;  Mali  v.  Lord,  39  N.  Y.  381;  Eraser  v.  Freeman,  43 
N.  Y.  566;  Chicago  &  E.  R.  R.  Co.  v.  Flexman,  103  111.  546; 
LaFitte  v.  New  Orleans,  C.  &  L.  St.  Ry.  Co.,  12  L.  R.  A. 
(La.)  337. 

"  The  doctrine  of  respondeat  superior  does  not  apply, 
simply  from  the  circumstance  that  at  the  time  when  the 
injury  was  inflicted  the  person  who  inflicted  it  was  in  the 
employ  of  another.  But  in  order  to  make  the  master  liable 
the  act  inflicting  the  injury  must  have  been  done  in  pur- 
suance of  an  express  or  implied  authority  to  do  it;  must  be 
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incident  to  the  employment."  2  Wood  on  Railroads,  1886, 
1398, 1404. 

^'  The  master  is  not  liable  for  an  act  committed  by  his 
servant  after  he  has  stepped  aside  from  his  employment  to 
commit  a  tort. 

Thus  the  act  of  a  street  car  driver  (motorman)  in  making 
an  assault  on  a  passenger  who  has  just  left  the  car  and  gone 
to  the  sidewalk  for  the  purpose  of  making  a  complaint  at 
the  company's  office  against  the  driver  is  not  a  tort  for 
which  the  employer  can  be  held  responsible,  although  the 
assault  was  prompted  by  a  quarrel  between  the  driver  and 
the  passenger  before  the  latter  left  the  car."  Booth  on 
Street  Railways,  Sec.  372. 

Mr.  Justice  Glenn  nsLrvEREo  the  opinion  op  the  Cottbt. 

This  is  an  action  brought  by  plaintiflF  in  error  to  recover 
damages  for  an  assault  and  battery  made  upon  him  by  one 
Daniels,  a  motorman  in  the  era  ploy  of  the  defendant  in  error 
upon  one  of  its  electric  cars,  on  which  plain tiflf  in  error  was 
then  a  passenger. 

On  the  15th  day  of  June,  1896,  the  defendant  in  error 
was  operating  a  certain  electric  street  car  line,  from  Cham> 
paign,  to  Urbana,  Illinois,  upon  which  it  carried  passengers 
for  hire.  Plaintiff  in  error  took  passage  and  paid  his  fare 
from  the  former  place  to  the  latter.  There  were  several  other 
passengers  on  the  car  at  this  time.  Plaintiff  in  error,  with 
a  gentleman  by  the  name  of  Prather,  was  occupying  a  seat 
near  the  front  end  of  the  car,  with  but  one  seat  between 
them  and  the  front  end  of  the  car  (which  was  turned 
facing  them),  where  the  motorman  stood.  The  window  in 
the  front  end  of  the  car  was  open.  William  Daniels  was 
the  motorman,  and  with  him  was  a  man  by  the  name  of 
Kirby,  whom  he  was  teaching  to  operate  the  motor.  Some 
time  after  the  plaintiff  in  error  had  paid  his  fare,  and  the 
car  was  well  on  its  way  to  Urbana,  Daniels  surrendered  the 
operating  of  the  motor  to  Kirby,  and  turning  around, 
beckoned  the  plaintiff  in  error  to  come  forward  to  the  open 
window  in  the  front  end  of  the  car.    He  complied  with 
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Daniels'  request,  whereupon  he  commenced  talking  to  plaint- 
iff in  error  about  an  account  that  he  had  been  trying  to  collect 
of  Daniels,  as  a  lawyer.  The  window  in  the  front  end  of  the 
car  was  down — open.  Plaintiff  in  error  leaned  over  to  hear 
what  Daniels  had  to  say,  and  Daniels  asked  him  what  he 
was  going  to  do  about  that  debt.  Plaintiff  asked  him  what 
debt,  and  Daniels  said  that  fifty  cents  a  week  or  month. 
Plaintiff  in  error  told  him  that  he  could  not  accept  that, 
having  waited  this  long,  and  that  the  justice  had  no  author- 
ity to  make  such  an  arrangement,  and  he  would  have  to  go  on 
with  legal  proceedings.     At  this  time  Daniels  claims  that 

plaintiff  in  error  called  him  a  s —  of  a  b ,  and  he  shoved 

him  back  in  his  seat.  Plaintiff  in  error  denies  having  used 
this  language,  and  Kirby,  who  stood  by  the  side  of  Daniels, 
testified  he  did  not  hear  it,  and  Prather,  who  was  only  four 
or  five  feet  from  plaintiff  in  error,  says  he  did  not  hear 
him  use  such  an  epithet.  Daniels  says  he  shoved  plaintiff 
in  error  back  in  his  seat;  plaintiff  in  error  says  he  struck  him 
with  his  fist  on  the  jaw  and  knocked  him  back  in  his  seat. 
Prather  and  Mrs.  Wood  say  that  Daniels  took  plaintiff  in 
error  by  the  collar  with  one  hand,  and  struck  him  in  the  face 
with  his  fist,  and  knocked  him  back  in  his  seat  by  Prather. 

Plaintiff  remained  in  his  seat  until  he  arrived  at  his  des- 
tination, Eace  street,  Urbana,  where  he  alighted  from  the 
car  on  the  south  side,  with  safety,  in  the  public  street. 
Daniels  got  off  the  car  on  the  north  side  and  went  around 
the  west  end  of  the  car,  and  while  plaintiff  in  error  was 
approaching  the  sidewalk,  Daniels  overtook  him  and  struck 
him  two  or  three  blows,  and  they  grappled  each  other  and 
fell  on  the  brick  pavement,  and  then  were  separated  by  the 
deputy  sheriff. 

The  declaration  in  this  case  contains  two  counts.  The 
first  count  is  for  an  alleged  assault  inflicted  upon  the  plaint 
iff  in  error  by  the  servants  and  employes  of  defendant  ih 
error,  while  he  was  being  conveyed  as  a  passenger  from 
Champaign,  Illinois,  to  Urbana,  Illinois,  in  one  of  defendant 
in  error's  cars.  The  second  count  is  for  an  alleged  assault 
upon  plaintiil  in  error  by  the  servants  and  employes  of 
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defendant  in  error,  as  he  was  leaving  the  car  upon  which 
he  had  taken  passage,  having  arrived  at  his  destination. 

The  case  was  tried  with  the  intervention  of  a  jnry,  and 
the  jurj'^  found  the  defendant  in  error  guilty,  and  assessed 
the  damages  for  plaintiff  in  error  at  eighty-five  cents. 

The  damages  assessed  by  the  jury,  we  think,  are  inade- 
quate, as  the  evidence  demands  substantial  damages. 

The  contract  which  existed  between  the  defendant  in  error 
as  a  common  carrier,  and  plaintiff  in  error  as  a  passenger, 
was  a  guaranty  on  behalf  of  the  carrier  that  plaintiff  in 
error  should  be  protected  against  personal  injury  from  the 
agents  and  servants  of  defendant  in  error  in  charge  of  the 
train.  The  company  placed  the  motorman  in  charge  of  this 
train.  It  alone  had  the  power  of  removal,  and  justice 
demands  that  it  should  be  held  responsible  for  his  wrongful 
acts  toward  passengers  while  in  charge  of  the  train.  "  Any 
other  rule  might  place  the  traveling  public  at  the  mercy 
of  any  reckless  employe  the  railroad  company  might  see 
fit  to  employ.  And  we  are  not  inclined  to  establish  a  prece- 
dent which  will  impair  the  personal  security  of  the  passen- 
ger." Chicago  &  E.  K.  E.  Co.  v.  Flexman,  103  111.  546; 
Keokuk  Northern  Line  Packet  Co.  v.  True,  88  III.  60S; 
Coggins  V.  Chicago  &  A.  R.  R.  Co.,  18  111.  App.  620. 

From  the  evidence,  we  think  the  plaintiff  in  error  made 
out  his  case  as  set  out  in  the  first  count  of  his  declaration, 
under  the  law  as  laid  down  in  the  above  well  established 
rule.  It  appears  from  the  evidence  that  plaintiff  in  error 
took  passage  and  paid  his  fare  from  Champaign  to  Urbana 
on  defendant  in  error's  train,  and  after  he  had  got  well  on 
his  journey,  conducting  himself  in  an  orderly  manner,  he 
was  called  bv  Daniels,  the  motorman  of  defendant  in  error's 
train,  to  come  to  him.  Upon  plaintiff  in  error  complying 
with  his  request,  he  commenced  conversing  upon  a  subject 
of  his  ow'n  choosing.  While  they  were  talking,  he  struck 
him  a  blow  in  the  face  without  justifiable  provocation,  in  the 
presence  of  the  passengers.  Even  if  plaintiff  in  error  had 
been  guilty  of  calling  him  the  vile  name  he  claims  he  did 
that  would  not  justify  him  in  inflicting  upon  him  the  blow 
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that  he  did.  Chicago  &  E.  R.  R.  Co.  v.  Flexraan,  supra; 
Chicago,  R  I.  &  P.  R.  R.  Co.  v.  Barrett,  16  111.  App.  17; 
Coggins  V.  Chicago  &  A.  R.  R.  Co.,  supra. 

We  hold,  uader  the  evidence  in  this  case  there  should  be 
no  recovery  under  the  second  count  in  the  declaration.  When 
the  plaintiff  in  error  arrived  at  his  destination  and  safely 
alighted  from  the  car  on  the  public  street,  that  then  the  con- 
tract of  carrier  and  passenger  was  at  an  end.  The  carrier 
was  under  no  further  obligations  to  him  as  far  as  the  con- 
tract of  carriage  was  concerned.  The  conflict  between  the 
plaintiff  in  error  and  Daniels  at  Race  street,  after  plaintiff 
in  error  had  arrived  at  his  destination,  and  left  the  car,  was 
some  twenty -five  feet  from  the  car  and  near  the  sidewalk. 
Daniels,  when  plaintiff  in  error  was  alighting  from  the  car, 
was  on  the  opposite  side  from  him.  There  was  no  guaranty 
under  the  contract,  from  molestation  bv  the  carrier  after 
the  passenger  had  left  the  car  and  entered  upon  his  journey 
homeward. 

It  is  urged  error,  that  the  trial  court  permitted,  over 
plaintiff  in  error's  objection,  the  defendant  in  error  to  prove 
that  plaintiff  in  error  had  threatened  Daniels,  some  months 
prior  to  the  conflict,  that  if  he  did  not  pay  a  certain  bill  he 
held  against  him  for  collection,  he  would  make  him  lose  his 
job.  We  think  this  evidence  was  immaterial,  and  the  jury 
might  have  been  misled  by  it,  and  the  objection  should  have 
been  sustained. 

The  defendant  in  error  was  allowed  to  prove,  over  the 
objection  of  the  plaintiff  in  error,  that  Daniels  had  been 
arrested  and  fined  for  both  these  assaults  that  he  had  made 
on  plaintiff  in  error,  and  had  paid  in  fines  and  costs,  the 
sum  of  twenty-five  dollars.  This  evidence  should  not  have 
been  admitted.  It  was  not  proper  in  mitigation  of  damages. 
The  defendant  in  error  did  not  pay  and  was  under  no  obli- 
gation to  pay  the  costs  or  fines  in  those  cases.  The  parties 
to  the  criminal 'prosecutions  were  not  the  same  as  in  this 
suit.  The  plaintiff  in  error  herein  was  in  no  way  interested 
in  either  of  the  judgments  entered  in  the  criminal  cases. 

It  is  contended  that  instructions  three  to  eleven  inclusive, 

Tou  LXXV  31 


482  Appellate  Courts  of  Illinois. 

Vol.  75.]     Hanson  ▼.  Champaign  &  Urbana  El.  St.  Ry.  Co. 

given  on  behalf  of  defendant  in  error,  and  the  modification 
of  plaintiff  in  error's  first  and  second  instructions  is  error. 

The  instructions  three,  six«  seven,  eight,  nine  and  ten, 
given  on  behalf  of  defendant  in  error,  each  relate  to  the 
cause  of  action  stated  in  the  first  count  of  the  declaration. 
The  rule  annc»unced  in  these  instructions  is,  that  if  the  as- 
sault grew  out  of  a  personal  di£Sculty  between  plaintiff  in 
error  and  an  employe  of  defendant  in  error,  about  their  per- 
sonal affairs,  or  if  plaintiff  in  error  attempted  to  transact 
private  business  between  him  and  such  employe  on  defend- 
ant in  error's  gar,  and  that  such  difficulty  and  the  trans- 
action of  such  business  had  no  relation  whatever  to  the 
carrying  of  him  as  a  passenger,  but  was  an  entirely  private 
matter  between  him  and  such  employe,  then  the  defendant 
in  error  would  not  be  liable  for  such  assault.  The  hypoth- 
esis stated  in  these  instructions  is  not  sustained  by  the 
evidence,  nor  is  it  sound  in  law.  There  is  no  evidence  that 
the  plaintiff  in  error  attempted  to  settle  any  business  be- 
tween him  and  Daniels,  or  that  he  sought  any  difficulty  with 
him,  but  was  conducting  himself  in  an  orderly  manner. 
When  Daniels  asked  him  to  come  to  the  window  he  arose 
and  stepped  to  the  window,  and  after  a  short  conversation 
Daniels  struck  him.  Daniels,  b}'  calling  him  to  him,  and 
engaging  him  in  conversation  for  a  few  moments,  did  not 
suspend  the  guaranty  the  defendant  in  error  had,  to  be  car- 
ried to  his  destination  without  molestation  or  assault  from 
the  agents  and  employes  of  defendant  in  error.  The  assault 
of  the  motorman  upon  the  plaintiff  in  error  was  a  breach 
of  his  contract,  for  a  safe  passage  to  his  destination,  with 
defendant  in  error.  These  instructions  should  not  have 
been  given. 

As  instructions  four,  five  and  eleven  complained  of,  relate 
to  the  second  count,  and  we  have  held  there  could  have 
been  no  recovery  on  that  count  upon  the  evidence  in  the 
record,  an  examination  of  these  instructions  is  unnecessary. 

The  modification  of  plaintiff  in  error's  instructions  two 
and  three,  was,  in  effect,  that  plaintiff  in  error  could  not  re- 
cover unless  he  proved  the  assault  was  unprovoked  by  him. 
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This,  we  think,  is  incorrect.  The  fact  there  was  some  prov- 
ocation does  not  bar  a  recovery.  Chicago  &  E.  R.  K.  Co. 
V.  Flexman,  103  III  546;  Chicago,  R  I.  &  P.  Ry.  Co.  v.  Bar- 
rett, 16  111.  App.  17. 

Plaintiff  in  error  claims  that  he  was  undnly  prejudiced 
by  the  refusal  of  the  court  to  give  his  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth  and  one-half,  nineteenth  and  twentieth 
instructions.  Those  containing  the  law  as  applicable  to  the 
facts  in  the  case  were  contained  in  those  given;  the  others 
were  properly  refused. 

For  the  errors  herein  indicated,  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 
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Milo  Landon  et  al.  v.  John  N.  English^  Adm,^  et  al. 

1.  SxJKBTnss— Release  of,  by  Extension  of  Time  of  Payment.— In 
order  to  effect  a  release  of  a  surety  on  a  promissory  note  it  must  be 
shown  that  the  principal  maker  and  the  payee  agreed  that  the  time  of 
payment  should  be  extended  to  a  definite  time  beyond  maturity,  and 
that  the  agreement  was  such  as  would  preclude  a  suit  before  that  time. 

2.  SAMR^Extension  of  Note  Without  Consent  ofSmdence  Held 
Sufficient — In  a  suit  on  a  promissory  note  the  court  discusses  the 
evidence  tending  to  show  that  an  extension  of  the  note  was  without  the 
knowledge  or  consent  of  sureties,  and  concludes  that  the  proof  on  that 
point  was  as  fully  made  as  the  circumstance  would  permit,  and  was 
sufficient  to  support  a  finding  that  the  extension  was  made  without 
their  knowledge  or  consent 

Injnnetion,  to  restrain  a  suit  on  a  promissory  note.  Appeal  from  the 
Circuit  Court  of  Jersey  County;  the  Hon.  Robert  B.  SmBLST,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897.  Reversed 
and  remanded,  with  directions.    Opinion  filed  June  8, 1898. 

Statement  of  the  Case. 

On  the  6th  of  September,  1884:,William  F.  Sandidge  bor- 
rowed  of  Jonathan  £.  Cooper  three  hundred  dollars  and 
delivered  to  him  a  promissory  note,  with  Milo  Landon  and 
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William  Sinclair  as  sureties,  due  in  one  year,  with  interest 
at  the  rate  of  eight  per  cent  per  annum. 

When  the  note  matured  Sandidge  paid  the  interest  and 
so  continued  to  pay  it  annually  for  eight  years,  but  paid 
none  of  the  principal. 

In  October,  1895,  Cooper  died  and  John  W.  English  was 
appointed  his  administrator  with  the  will  annexed.  In  Jan- 
uary, 1897,  he  brought  suit  on  the  note  against  the  three 
makers.  Thereupon  Landon  and  Sinclair  filed  a  bill  in  chan- 
cery to  enjoin  any  further  prosecution  of  the  suit  against 
them  upon  the  ground  that  they  were  released  from,  liabil- 
ity as  sureties  for  Sandidge  by  reason  of  Cooper  extending 
time  of  payment  of  the  note  without  their  knowledge  or 
consent.  A  temporary  injunction  was  granted  staying  fur- 
ther proceedings  in  the  suit  at  law. 

Upon  a  final  hearing  the  court  found  against  the  com- 
plainants, dismissed  the  bill,  dissolved  the  temporary  injunc- 
tion, and  upon  suggestion  of  damages,  taxed  an  attorney  fee 
of  fifty  dollars  against  the  complainants. 

Thos.  F.  Ferns  and  Ed.  J.  Vaugan,  attorneys  for  appel- 
lants. 

If,  by  a  valid  and  binding  agreement  between  the  cred- 
itor and  the  principal  maker  of  a  note,  the  time  of  payment 
is  extended  for  a  definite  period  without  the  consent  of  the 
surety,  the  surety  is  discharged.  2  Brandt  on  Suretyship, 
2d  Ed.,  Sec.  342;  First  JSTat.  Bank  v.  Pierce,  99  111.  272; 
Dodgson  V.  Henderson,  1 13  111.  360;  Price  v.  Dime  Savings 
Bank,  124  111.  317;  Home  Nat.  Bank  v.  Estate  of  Waterman, 
134  111.  461. 

If,  after  a  debt  bearing  interest  becomes  due,  the  creditor 
agrees  to  extend  the  time  of  payment  for  a  definite  period, 
and  the  principal  agrees  to  pay  even  the  same  rate  of  inter- 
est the  debt  would  otherwise  bear  for  that  time,  the  surety 
is  thereby  discharged.  Dodgson  v.  Henderson,  113  111.  360; 
1  Beach  on  Con.,  Sec.  172  and  notes;  Keynolds  v.  Barnard, 
36  111.  App.  218. 

Any  material  alteration  of  the  contract  or  the  substitu- 
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tion  of  a  new  contract,  without  the  consent  of  the  surety, 
will  discharge  him.  2  Brandt  on  Suretyship  (2d  Ed.)  Sec. 
378;  Davis  v.  People,  1  Gilm.  409;  White  v.  Walker,  31  111. 
422;  People,  for  use,  etc.,  v.  Seelye,  146  111.  189. 

Kor  does  it  matter  that  the  alteration  is  of  a  trivial  char- 
acter or  even  for  the  benefit  of  the  surety.  2  Brandt  on 
Suretyship  (2d  Ed.)  Sec.  388  and  notes  1,  2  and  3;  2  High  on 
Inj.  (3d  Ed.)  Sec.  1376;  Ryan  v.  Trustees  of  Shawneetown, 
14  IlL  20;  Mix  v.  Singleton,  86  111.  194. 

A  reduction  of  the  rate  of  interest  discharges  the  surety. 
It  terminates  the  original  contract  and  substitutes  a  new 
one  to  which  the  surety  is  not  a  party.  Bethune  v.  Dozier, 
lu  Ga.  235;  Mackay  v.  Dodge,  5  Ala.  388;  Miller  v.  Stewart, 
4  Wash.  C.  C.  26;  see  also  Field  v.  Brokaw,  148  111.  654 
(page  671). 

A  money  consideration  for  the  extension  of  time  is  not 
necessary.  One  promise  is  a  sufficient  consideration  for 
another.  Cooke  v.  Murphy,  70  111.  96;  Pool  v.  Docker,  92 
111.  501;  Thayer  v.  Allison,  109  IlL  180. 

The  change  of  contract  being  established,  the  burden  of 
proving  the  surety  had  full  knowledge  of  the  acts  which 
released  him  as  surety  is  upon  the  creditor.  Gamage  v. 
Hutchins,  23  Me.  565;  Dixon  Kat.  Bank  v.  Spielmann,  35 
IlL  App.  184. 

Hamilton  &  Hamilton,  attorneys  for  appellee  John  N. 
English,  adm'r. 

In  order  to  effect  a  release  of  the  sureties,  there  must  be 
shown  to  have  been  an  agreement  between  the  principal 
maker  and  the  payee  in  the  note,  that  the  time  of  payment 
should  be  extended  after  maturity  for  a  definite  time,  and 
that  the  principal  maker  should  keep  the  money  during  this 
definite  time  and  pay  the  interest.  Reynolds  v.  Barnard, 
36  IlL  App.  222;  Dodgson  v.  Henderson,  113  IlL  364;  Cross- 
man  V.  Wohlleben,  90  111.  537. 

It  is  essential  that  both  parties  shall  be  bound  by  the 
contract  of  extension,  otherwise  there  is  no  consideration 
for  the  agreement  of  the  creditor  to  extend  the  time.    A 
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mere  promise  made  by  a  creditor  to  indulge  the  debtor  for 
a  given  length  of  time,  upon  the  payment  of  interest,  does 
not  bind  him  to  such  extension,  beeanse  the  payment  of 
interest  is  already  secured  by  the  terms  of  the  original  note 
for  any  delay  that  may  occur  from  any  indulgence  that 
might  be  given;  and  unless  the  debtor  is  also  bound  by  the 
contract  to  retain  the  money  for  a  given  length  of  time, 
and  to  pay  the  interest  for  that  period  whether  he  retains 
the  money  that  length  of  time  or  not,  such  promise  by  the 
creditor  lacks  consideration,  and  is  not  binding  upon  either 
party.    Grossman  v.  Wohlleben,  90  111.  543. 

Mb.  Presiding  Justice  Habkeb  delivebed  the  opinion  of 
the  coubt. 

The  only  testimony  heard  upon  the  question  of  whether 
time  of  payment  of  the  note  was  extended  by  the  payee 
was  that  of  the  principal  debtor,  Wm.  F.  Sandidge,  who 
was  made  a  defendant  to  the  bill. 

He  testified  that  he  applied  to  Cooper  when  the  note 
became  due  for  an  extension  of  a  year,  and  that  Cooper 
extended  it,  and  that  for  several  years^  just  before  the 
year's  interest  would  fall  due,  he  would  pay  the  interest 
and  request  another  year's  extension,  which  Cooper  always 
granted.  He  testified  that  in  1891  he  paid  him  the  interest 
and  part  of  the  principal,  saying  that  he  could  pay  half 
the  principal  if  he  wished  it;  to  which  Cooper  replied  that 
he  did  not  need  the  money,  that  he  would  want  to  loan  it 
again  if  paid,  that  he  did  not  know  where  he  could  loan  it, 
that  he  would  just  as  soon  Sandidge  should  retain  it,  and 
that  the  interest  from  that  time  on  would  be  seven  per  cent. 

In  a  case  of  this  kind,  in  order  to  effect  a  release  of  a 
surety,  it  must  be  shown  that  the  principal  maker  and  the 
payee  in  the  note  agreed  that  the  time  of  payment  should 
be  extended  to  a  definite  time  beyond  maturity  and  that 
the  agreement  was  such  as  would  preclude  a  suit  before 
that  time. 

It  is  contended  that  there  was  no  sufficient  evidence  to 
warrant   the  conclusion  that    Cooper   agreed  to  the  one 
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\'ear'8  extension;  that  while  Sandidge  made  the  application 
for  it,  Cooper  used  no  language  to  show  that  he  gave  it, 
and  that  the  situation  at  all  times  after  maturity  was  such 
that  Cooper  could  have  recovered  judgment  upon  the  note, 
and  Sandidge  could  have  discharged  the  debt  and  canceled 
the  obligation  by  payment  of  the  principal  and  accrued 
interest. 

We  labor  under  some  embarrassment  in  not  having 
Cooper's  exact  words  made  in  reply  to  Sandidge's  applica- 
tion for  an  extension.  The  witness  was  doubtless  hampered 
by  the  court  sustaining  an  objection  to  the  question, 
'^  What  length  of  time  did  he  say  he  could  keep  it  i " 

It  is  clear,  however,  that  Sandidge's  application  was  for 
an  extension  to  a  definite  time,  and  that  Cooper  did  not  by 
act  or  word  indicate  an  unwillingness  to  grant  it.  Indeed, 
his  conduct  was  such  as  to  justify  the  conclusion  that  he 
had  granted  it.  Under  the  arrangement  and  agreement  in 
force  from  year  to  year,  the  situation  was  not  such  prior 
to  September,  1S92,  that  suit  could  have  been  maintained 
upon  the  note. 

It  is  contended  that  there  is  a  failure  of  proof  that  the 
extension  was  without  the  knowledge  or  consent  of  appel- 
lants. The  best  proof  of  that  factj  were  all  the  parties 
living,  would  be  the  testimony  of  the  appellants,  of  course. 
They  are  rendered  incompetent  as  witnesses  by  the  death 
of  Cooper. 

There  is  no  proof  tending  to  show  that  they  consented 
to  the  extension  or  had  any  knowledge  of  it.  Sandidge 
testified  that  they  had  no  information  of  it,  as  far  as  he 
knew.  We  think  the  proof  on  that  point  was  as  fully 
made  as  the  circumstances  would  permit  and  was  sufiicient 
to  support  a  finding  that  the  extension  was  made  without 
their  knowledge  or  consent. 

We  think  the  court  erred  in  finding  for  appellees  and  in 
dismissing  the  bill. 

The  decree  will  be  reversed,  with  directions  to  the  Circuit 
Court  to  grant  the  relief  prayed  for,  and  j^rpetually  enjoin 
the  prosecution  of  a  suit  on  the  note  against  appellants. 

Beversed  and  remanded  with  directions. 
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Wallace  R.  Hemphill  t.  Ira  G.  Miller. 

1 .  Sales— i2e8emio7i  for  Fraud— Return  of  Property.  —Where  a  party- 
seeks  to  avoid  a  sale  because  of  fraud,  he  must  return,  or  offer  to  return, 
whatever  he  has  received  under  it.  If,  before  discovering  the  fraud,  he 
has  disposed  of  some  of  the  property  received  by  him,  he  must  regain 
possession  of  such  property,  or  in  some  other  way  place  the  other  party 
in  as  good  condition  as  he  was  before  the  sale. 

2.  Bailment— Bat7ee  Can  Not  Claim  Title  to  Property. —Where  a 
person  has  been  put  into  possession  of  goods  as  a  bailee,  he  will  not  be 
permitted  to  set  up  title  in  himself  until  he  has  restored  possession  to 
the  bailor. 

Replevin,  for  a  stock  of  merchandise.  Appeal  from  the  Circuit  Court 
of  McLean  County;  the  Hon.  Alfred  Sample,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Reversed  and  remanded. 
Opinion  filed  June  8,  1806.  t 

Frank  Gillespie,  Thomas  F.  Tipton  and  Thomas  W. 
Tipton,  attorneys  for  appellant. 

Weltt  &  Steeling,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Harkeb  delivered  the  opinioh 
OF  THE  Court. 

This  is  an  action  of  replevin  commenced  by  appellant  to 
recover  possession  of  a  stock  of  general  merchandise. 

From  the  record  we  learn  that  appellee,  in  March,  1896, 
sold  to  appellant's  son,  Elmer  Hemphill,  the  stock  of  goods 
contained  in  his  store  at  Anchor,  Illinois,  at  the  invoice 
price  of  $1,269.20,  receiving  therefor  three  notes  aggre- 
gating $1,000,  signed  by  one  James  C.  Higgins,  secured  by 
mortgage  on  eighty  acres  of  land  situated  in  Wayne  county, 
Illinois,  and  one  note  for  $269.20,  signed  by  Elmer  Hemp- 
hill and  appellant.  Elmer  Hemphill  guaranteed  that  the 
mortgage  executed  to  secure  the  Higgins  note  was  a  first 
mortgage  on  the  lands  covered  by  it. 

Possession  of  the  goods  was  delivered  to  Elmer  Hemp- 
hill on  the  4th  of  March,  from  which  time  he  conducted  the 
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business,  buying  and  selling,  until  the  6th  of  April,  when  he 
sold  to  his  father,  appellant.  The  consideration  of  the  last 
mentioned  purchase  was  the  agreement  of  appellant  to  pay 
for  Elmer  the  note  of  $269.20  delivered  to  appellee,  and  a 
note  for  $1,000  payable  to  one  C.  J.  Ramsey,  upon  which 
appellant  was  surety. 

Appellant  continued  in  possession  of  the  goods,  selling 
from  them  until  April  15th.  Appellee  resided  in  rooms 
adjacent  to  and  over  the  store  room,  and  continued  in  the 
store  during  the  times  when  Elmer  Hemphill  and  appel- 
lant had  possession.  Appellant  resided  on  a  farm  some 
miles  from  the  store.  On  the  15th  of  April,  desiring  to  go 
to  his  farm  for  a  few  days,  he  left  appellee  in  charge  of  the 
store.  When  he  returned  a  few  days  afterward  he  found 
the  store  room  locked.  Appellee  refused  to  open  the  store 
and  let  appellant  have  possession,  claiming  that  Elmer 
Hemphill  had  not  complied  with  his  agreement  with  refer- 
ence to  the  Higgins  mortgage,  and  that  the  mortgage  was 
worthless.  This  suit  in  replevin  followed,  resulting  in  a 
verdict  and  judgment  for  appellee. 

The  only  ground  upon  which  appellee  could  hold  posses- 
sion of  the  goods  after  being  placed  in  his  charge  is  the 
right  of  a  vendor  to  rescind  because  of  fraud  of  the  pur- 
chaser. Such  right  is  based  upon  the  position  that  the 
original  taking  by  the  purchaser  was  tortious  and  without 
the  consent  of  the  vendor. 

The  facts  in  this  case  show  that  Elmer  Hemphill  was 
placed  in  possession  of  the  goods  and  that  appellee  had 
taken  possession  of  the  property  exchanged  for  them — the 
Higgins  notes  and  mortgage  and  the  $2f)9.20  note  signed 
by  Elmer  Hemphill  and  his  father.  Before  appellee  could 
be  in  a  position  to  rescind  and  take  possession  of  the  goods 
he  should  tender  back  the  notes  he  had  received.  How 
can  it  be  said  that  no  sale  was  made  and  the  taking  of  the 
goods  by  Elmer  Hemphill  was  without  the  consent  of 
appellee  while  appellee  retains  the  fruits  of  his  trade  ? 

Appellee  assigned  the  $269.20  note  and  it  has  been  sub- 
sequently paid  by  appellant.     The  action  of  appellee  in 
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assigning  that  note  is  an  affirmance  of  the  sale  and  of  Elmer 
Hemphiirs  right  to  fall  possession  of  the  goods. 

While  we  are  not  prepared  to  hold,  as  contended,  here  by 
counsel  for  appellant,  that  the  mere  assignment  of  that  note 
would  work  an  estoppel  against  appellee's  right  to  rescind, 
we  are  clearly  of  the  opinion  that  before  he  would  be  in  a 
position  to  exercise  such  right  he  should  secure  possession 
of  the  note  and  tender  it  back  or  tender  an  amount  in 
money  sufficient  to  pay  it.  Where  a  party  seeks  to  avoid 
a  contract  of  sale  because  of  fraud  he  must  return  or  offer 
to  return  whatever  he  has  received  under  it.  If  before  dis- 
covering the  fraud  he  has  disposed  of  some  of  the  property 
received  by  him,  he  must  regain  possession  of  such  prop- 
erty or  place  the  purchaser  in  as  good  condition  as  he  was 
before  the  sale.  Bowen  v.  Schuler,  41  111.  192;  Wolf  v. 
Dietzsch,  75  111.  205;  Smith  v.  Brittenham,  98  111.  1S8; 
Smith  V,  Long,  106  111.  485;  Doane  v.  Lock  wood,  115  111. 
490;  Kelsey  v.  Snyder,  118  111.  644;  DiUman  v.  Nadlehof- 
fer,  119  111.  567. 

The  title  to  the  goods  having  been  transferred  to  Elmer 
Hemphill  and  afterward  from  him  to  appellant,  and  appel- 
lee having  been  put  in  possession  temporarily  by  appel- 
lant, appellee  sustained  the  relation  to  appellant  and  the 
goods,  of  bailee.  Such  being  bis  relation,  before  he  would 
be  permitted  to  set  up  title  in  himself  he  should  restore  pos- 
session to  appellant.  The  verdict  and  jndgment  should 
have  been  for  appellant.    Eeversed  and  remanded* 
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Chicago  &  Alton  Railroad  Company  t.  Katie  C.  Kelly. 

t.  Evn>ENCE— In  Suits  Based  on  Negligenee-^'Rules  of  Railroads  and  of 
the  United  States  Mail  Service,  — In-  a  suit  against  a  railroad  oompanj  by  a 
United  States  transfer  mail  clerk  for  injuries  received  bj  him  while  in  the 
discharge  of  his  duties,  the  court  admitted  in  evidence  a  rule  of  the  rail- 
road company  regarding  the  operation  of  trains  and  a  government  rule 
regulating  the  conduct  of  clerks  in  the  transfer  of  maiL  Held,  tbat 
under  the  circumstances  the  action  of  the  court  was  proper. 
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2.  Instructions— 3fiu/  be  in  Writing. — ^An  oral  request  for  an  in- 
stmction  is  not  sufficient.  It  is  only  for  a  refusal  to  give  a  written 
instruction  prepared  and  tendered  that  error  can  be  assigned. 

8.  BjkJLROADa— Running  Train  Past  Station  Where  Passenger  Train 
is  Stopping  or  About  to  Stop,  Negligence. — ^The  running  of  a  freight 
train  at  a  high  rate  of  speed  past  a  station  where  a  passenger  train  is 
receiving  and  discharging  passengers  is  plainly  negligence;  and  it  is 
equally  negligent  to  so  run  a  freight  train  just  as  the  passenger  train  is 
pulling  into  the  station,  and  more  especially  when  the  track  on  which 
the  freight  train  is  moving  is  between  the  depot  and  the  track  on  which 
the  passenger  train  is  moving. 

4.  Nbougknce— 7r\;ury  Must  be  Attributable  to  Defendant's  Negli- 
gence and  to  that  ^lIofM.— The  doctrine  of  comparative  negligence  is  no 
longer  the  law  in  this  State,  and  to  entitle  a  plaintiff  to  recover  he  must 
have  been  in  the  exercise  of  ordinary  care  at  the  time  of  receiving  the 
injury,  and  a  plaintiff  could  not  have  been  in  the  exercise  of  ordinary 
care  and  at  the  same  time  guilty  of  negligence  that  contributed  to  the 
injury.  The  injury  must  be  attributable  to  the  defendant's  negligence 
and  to  that  alone. 

Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897.  Reversed 
and  remanded.    Opinion  filed  June  8, 1898. 

John  E.  Pollock,  attorney  for  appellant ;  William  Brown, 
of  counseL 

FiFicB  &  Barrt,  a.  M.  Cokard  and  Frank  Gillespie, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delitered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  judgment  of  $3,800,  recovered 
by  appellee  against  appellant  for  the  killing  of  her  husband 
by  one  of  appellant's  trains  at  the  Union  depot  in  Bloom- 
ington. 

Appellee's  husband  was  in  the  employ  of  the  TJnited 
States  as  transfer  mail  clerk  at  Bloomington.  It  was  his 
duty  to  get  the  mail  from  passing  trains  on  one  road  and 
see  that  they  were  properly  placed  upon  trains  going  out 
upon  other  roads  from  the  Union  depot.  The  roads  inter- 
secting there  were  the  two  branches  of  the  Chicago  &  Alton, 
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the  "  Big  Four  "  and  the  Lake  Erie  &  Western.  The  depot 
is  immediately  west  of  and  adjoining  the  main  line  of  appel- 
lant's road,  which  at  this  point  has  two  tracks,  a  west  track 
and  an  east  track.  The  east  track  is  used  bv  south  bound 
trains  and  the  west  bj'  north  bound  trains.  Passengers  and 
other  persons  going  to  and  from  the  depot  from  south 
bound  trains  are  compelled  to  pass  over  the  west  track.  A 
short  distance  south  of  the  depot  and  west  of  the  main  line 
was  the  otBce  of  the  transfer  mail  clerk  where  incoming 
mail  was  stored  in  sacks  and  pouches  until  they  could  be 
delivered  to  mail  agents  on  outgoing  trains.  To  get  from 
this  office  to  south  going  trains  on  appellant's  main  line 
Kelly  was  obliged  to  cross  the  west  track.  On  the  night 
that  he  was  killed  the  regular  mail  train  for  St.  Louis  was 
due  at  1:25  a.  h.  It  arrived  at  the  station  on  time.  At 
the  time  it  was  pulling  in,  a  freight  train  from  the  south 
stopped  on  the  west  track  for  the  railroad  crossing,  about 
five  or  six  hundred  feet  south  of  the  depot.  When  the 
engineer  of  the  freight  train  stopped  his  train  the  target 
signal  was  against  him.  As  soon  as  the  target  man  had 
given  the  passenger  train  the  signal  to  proceed  he  signaled 
the  freight  train  to  come  on,  thus  bringing  the  two  trains 
into  the  station  at  the  same  time.  The  engineer  of  the 
freight  train  did  not  obey  the  signal  until  it  had  been  given 
him  a  second  time.  When  his  train  reached  the  station  it 
was  moving  at  a  rapid  rate  of  speed,  estimated  at  from  ten  to 
twenty-five  miles  per  hour.  Just  before  reaching  the  depot 
the  engine  struck  Kelly  as  he  was  going  across  the  track  to 
the  small  platform  between  the  tracks  where  the  mail  of 
south  bound  trains  was  usually  dumped.  He  was  instantly 
killed.  Only  two  witnesses  saw  the  accident,  one  for 
appellant  and  the  other  for  appellee.  Both  agree  that  Kelly 
did  not  look  up  or  down  the  track  and  did  not  act  as  though 
he  knew  of  the  approach  of  the  freight  train.  Two  men 
testified  that  they  warned  him  of  the  approach  of  it,  but  it 
is  uncertain  whether  he  heard  them. 

A  reversal  is  asked  because  the  court  improperly  admitted 
as  evidence  appellant's  rule  13,  and  a  government  rule  regu- 
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lating  the  conduct  of  clerks  in  the  transfer  of  mail;  because 
the  court  gave  an  erroneous  instruction  for  appellee  and 
refused  proper  ones  offered  by  appellant,  and  because  at  the 
time  he  was  killed,  Kelly  was  so  reckless  for  his  own  safety 
as  to  preclude  a  recovery. 

The  rule  of  appellant  which  was  received  in  evidence 
over  objection  is  as  follows : 

"Rule  13.  Passenger  Trains  Standing  at  Stations  on 
Double  Tracks. — Trains  approaching  a  station  where  a  pas- 
senger train  may  be  standing,  receiving  or  discharging  pas- 
sengers must  he  stopped  before  reaching  the  passenger  train, 
and  must  not  be  moved  forward  until  the  passenger  train 
moves  forward.  When  two  passenger  trains  running  in  oppo- 
site directions  arrive  at  a  station  on  double  track  at  or  about 
the  same  time,  the  train  having  the  right  of  the  road  (on 
single  track)  will  have  the  right  to  go  to  the  station  plat- 
form first,  and  the  other  train  must  stand  back  until  the 
opposite  train  has  discharged  its  passengers  and  departed." 

It  is  insisted  that  the  rule  was  intended  solely  for  the 
govejnment  of  appellant's  employes  in  the  operation  of 
trains,  and  not  to  influence  the  conduct  of  others,  and  that 
Kelly  had  no  right  to  rely  upon  it.  While  the  rule  may 
have  been  intended  for  the  information  of  employes  solely, 
it  can  hardly  be  supposed  that  Kelly  was  in  ignorance  of  it, 
having  worked  at  that  place  and  seen  its  daily  observance 
for  more  than  a  year.  Indeed,  we  think  he  would  be 
charged  with  a  knowledge  of  the  rules  regulating  the  move- 
ment of  trains  at  that  particular  place.  If  he  knew  the 
rule,  he  had  a  right  to  suppose  that  it  would  be  observed, 
and  doubtless  his  movements  in  the  discharge  of  his  duties 
in  the  transfer  of  mail  were  influenced  by  it.  It  is  also  in- 
sisted that  the  rule  only  applies  where  the  passenger  train 
is  already  standing  at  the  station.  The  evident  purpose  of 
the  rule  was  to  avoid  just  such  an  accident  as  the  one 
involved  in  this  case.  We  can  not  think  a  construction  so 
narrow  as  the  one  counsel  now  place  upon  it  was  ever 
intended  by  the  power  that  promulgated  it.  The  court 
committed  no  error  in  admitting  it  in  evidence. 
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The  government  rule  regulating  the  conduct  of  clerks  in 
transfer  of  mail  which  was  admitted  over  the  objection  of 
appellant  is  as  follows : 

'•  Transfer  clerks  are  expected  to  use  extraordinary  vigi- 
lance in  guarding  the  mails  under  their  charge,  which  must 
not  be  left  for  a  moment  exposed,  day  or  night,  and  esp^ 
cially  in  making  transfers  where  there  is  a  considerable  port- 
age between  trains;  they  should  accompany  the  mails  upon 
the  wagon  in  all  cases  possible  where  there  is  no  authorized 
clerk  in  charge  of  the  same,  and  sit  in  such  positions  at  all 
times  as  to  be  able  to  instantly  detect  the  loss  of  a  pouch  or 
a  sack." 

We  can  not  see  how  any  possible  harm  came  to  appellant 
from  the  admission  of  that  rule.  It  was  relevant  as  explan- 
atorv  of  the  conduct  of  the  deceased  at  the  time  he  was 
killed. 

It  is  claimed  the  court  erred  in  overruling  appellant's 
motion  to  instruct  the  jury  to  find  the  defendant  not  guilty. 
The  only  motion  of  that  kind  made  was  oral  and  was  not 
accompanied  by  a  peremptory  written  instruction.  An  oral 
request  for  an  instruction  is  not  sufficient.  It  is  only  for  a 
refusal  to  give  a  written  instruction  prepared  and  tendered, 
that  error  can  be  assigned.  Wenona  Coal  Go.  v.  Holmquist, 
152  111.  581. 

The  running  of  a  freight  train  at  a  high  rate  of  speed 
past  a  station  where  a  passenger  train  is  receiving  and  dis- 
charging passengers  is  so  plainly  negligent  as  not  to  require 
comment. 

It  is  equally  negligent  to  so  run  a  freight  train  just  as  the 
passenger  train  is  pulling  into  the  station,  and  more  espe- 
cially when  the  track  on  which  the  freight  train  is  moving  is 
between  the  depot  and  the  track  on  which  the  passenger 
train  is  moving. 

The  main  contention  of  appellant  arises  upon  the  alleged 
negligence  of  Kelly.  It  is  urged  that  he  exercised  no  care 
whatever,  but  rushed  recklessly  into  the  danger  which  cost 
him  his  life.  In  presenting  this  contention  counsel  for 
appellant  call  special  attention  to  the  testimony  of  William 
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Sabke,  William  Gabsen  and  Jav  Franks.  Sabke  and  Gab- 
Ben  were  the  only  eye  witnesses  to  the  accident.  They  tes- 
tified that  as  the  passenger  train  was  pulling  into  the  station 
from  the  north,  they  observed  Kelly,  moving  in  a  north- 
easterly direction  from  where  his  office  was  located  toward 
where  the  mail  was  usually  dumped  from  south  bound 
trains,  step  upon  the  west  track  immediately  in  front  of  the 
freight  train,  and  that  he  did  not  look  for  trains  before  doing 
so.  Franks  testified  that  Kelly  was  in  the  express  office, 
a  small  room  on  the  west  side  between  the  depot  and  Kelly's 
office,  just  before  the  arrival  of  the  trains;  that  he  told 
Kelly  in  reply  to  a  question  from  him  that  the  passenger 
train  was  coming,  and  soon  after,  discovering  that  the 
freight  train  was  coming,  told  him  of  that  also;  that  Kelly 
made  no  response  when  he  told  him  the  freight  train  was 
coming  and  paid  no  heed  to  it;  that  he  started  with  him  in 
the  direction  of  the  passenger  train  and  that  Kelly  was 
immediately  in  his  rear  when  struck. 

In  behalf  of  appellee  the  court  gave  to  the  jury  the  fol- 
lowing instruction : 

"  7.  Even  if  you  should  believe  from  the  evidence  that  the 
plaintiff's  intestate  was  guilty  of  some  negligence,  yet  if  you 
further  believe  from  the  evidence  that  his  negligence  did 
not  materially  contribute  to  the  injury,  and  that  he  was 
injured  and  killed  through  the  carelessness  and  negligence 
of  the  defendant,  as  charged  in  some  count  of  the  declara- 
tion, then  your  verdict  must  be  for  the  plaintiff." 

The  legal  proposition  involved  in  this  instruction  is  that 
the  plaintiff,  in  an  action  on  the  case  for  negligence,  may 
recover,  notwithstanding  his  own  negligence  contributed  to 
the  injury,  provided  it  did  not  materially  so  contribute. 
The  doctrine  of  comparative  negligence  is  no  longer  the 
law  in  Illinois.  To  entitle  a  plaintiff  to  recover  in  this  kind 
of  an  action  he  must  have  been  in  the  exercise  of  ordinary 
care  at  the  time  of  receiving  the  injury.  He  could  not  be 
in  the  exercise  of  ordinar^"^  care  and  at  the  same  time  guilty 
of  negligence  that  contributed  to  the  injury.  The  injury 
must  be  attributable  to  the  defendant's  negligence  and  to 
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that  alone.  Calumet  Iron  and  Steel  Co.  v.  Martin,  115  111. 
358;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Hessions,  150  111.  546. 

In  view  of  the  testimony  in  this  case  we  can  readily  see 
the  danger  of  such  an  instruction.  It  is  uncertain  whether 
Kelly  heard  Franks  say  that  the  freight  train  was  coming. 
If  he  did  he  was  guilty  of  some  negligence  in  not  looking 
out  for  it,  even  though  it  be  said  that  the  negligence  of  the 
defendant  when  compared  with  it  was  gross.  Under  this 
instruction  the  jury  would  very  naturally  understand  that 
they  were  authorized  to  compare  the  negligence  of  the 
defendant  with  that  of  the  deceased,  and  while  they  may 
have  reached  the  conclusion  that  Kelly  heard  Franks,  they 
could  also  conclude  that  his  negligence  was  so  slight  as  not 
to  preclude  a  recovery. 

For  the  error  of  the  court  in  giving  this  instruction  the 
judgment  must  be  reversed  and  the  cause  remanded  for 
another  trial. 

Reversed  and  remanded. 


8t.  Lonis^  Alton  &  Springfield  R.  R.  Co.  j.  Setb  F.  Crews 

and  Eliza  P.  O'Uara^  Assignees^  and 

Eliza  P.  O'Hara^  Adm'x. 

1.  Railroads— Xierw  Against,  for  Operating  Expenses,— Wiiere  rail- 
road property  is  in  charge  of  a  court  for  adininiKtration  as  a  trust  fund 
for  the  payment  of  incumbrances,  it  may  declare  a  lien,  prior  in  right 
to  that  of  existing  mortgages,  in  favor  of  claims  accruing  within  a  rea- 
sonable time  prior  to  the  application,  on  account  of  wages,  supplies  and 
materials  necessary  to  keep  the  road  a  going  concern;  and  in  this  ease 
the  court  is  of  opinion  that  the  claim  of  the  intervening  petitioner,  on 
account  of  the  cars  furnished,  is  within  this  rule. 

2.  Corporations— iSa?ane«  of  Officers  Must  be  Fixed  by  the  Board 
of  Directors, — In  this  State  an  officer  of  a  corporation  can  not  recover 
salary  unless  the  same  is  fixed  by  resolution  or  by  law  passed  by  the 
board  of  directors. 

Interrening  Petition,  in  receivership  proceedings.  Appeal  from  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  Jambs  A.  Creiqhton, 
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Jud?e»  presiding.    Heard   in  this  court  at  the  November  term,  1897. 
Affirmed*    Opinion  filed  June  3,  1808. 

Statement  op  the  Case. 

In  October,  1890,  a  bill  was  filed  in  the  Circuit  Court  of 
Sangamon  County,  in  the  name  of  B.  F.  Johnson  et  al.  v. 
The  St.  Louis,  Alton  and  Springfield  Railroad  Company,  to 
enforce  the  collection  of  judgments  recovered  by  the  com- 
plainants against  the  company  for  costs  of  construction, 
aggregating  $73,918.32,  the  appointment  of  a  receiver,  etc. 
Joseph  Dickson  was  appointed  receiver.  The  road  Was 
heavily  mortgaged,  and  in  May,  1892,  a  decree  of  foreclosure 
was  rendered  bv  the  court  on  cross-bills  of  the  Farmers^ 
Loan  and  Trust  Company,  trustee  on  a  first  mortgage,  and 
the  Atlantic  Trust  Company,  trustee  in  a  second  mortgage. 

Post,  Martin  &  Co.,  a  banking  firm  in  New  York,  were 
interested,  and  for  that  reason  entered  into  an  arrangement 
with  Henry  O'Hara,  a  man  of  extensive  experience  in 
equipping  railroads,  building  cars,  etc..  residing  at  St.  Louis, 
to  form  a  syndicate  for  the  purchase  of  the  road  at  the 
foreclosure  sale,  and  to  reorganize  it.  In  pursuance  of  that 
arrangement  O'Hara  bid  off  the  road  for  himself  and  his 
associates  in  the  syndicate,  and  it  was  reorganized  under 
the  name  of  the  St.  Louis,  Chicago  and  St.  Paul  Railroad 
Company,  with  O'Hara  as  president.  The  new  company 
issued  and  placed  in  the  hands  of  Post,  Martin  &  Co. 
$1,200,000  of  its  first  mortgage  bonds  to  be  negotiated  by 
them  for  the  purpose  of  paying  the  purchase  price  of  the 
road  at  the  master's  sale,  and  for  improving  it  and  placing 
it  in  succiassful  operation.  Prior  to  the  sale,  O'EIara  had, 
for  the  syndicate,  bought  from  the  complainants  in  the 
original  bill  the  judgments  above  mentioned,  taking  an 
assi^^nment  to  himself  and  paying  for  them  in  his  own 
money.  After  the  sale  the  property  was  turned  over  to 
O'Hara,  who,  as  president  and  treasurer,  had  active  charge 
of  its  management  until  April,  1893,  when  he  resigned,  and 
turned  it  over  to  Post,  Martin  &  Co.  During  the  time  he 
had  control  he  expended  several  hundred  thousand  dollars 
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received  by  him  from  Post,  Martin  &  Co.,  and  in  earnings 
in  extendi  nor  the  road,  guying  cars  and  improving  it  gener- 
ally. The  terms  of  the  foreclosure  sale  were  not  complied 
with,  Post,  Martin  &  Co.  became  embarrassed,  and  as  a 
conseqnence  proceedings  were  commenced  against  the  new 
company,  whereby  the  road  was,  on  the  13th  of  June,  1S93, 
placed  in  charge  of  Joseph  Dickson  and  Charles  E.  Kimball 
as  receivers.  A  short  time  afterward  the  receivers  obtained 
an  order  of  the  court  authorizing  them  to  issue  certificates 
in  an  amount  not  exceeding  $400,000,  upon  the  pledge  and 
faith  of  the  property  in  their  possession,  and  between  the 
time  of  obtaining  such  order  and  the  22d  of  December, 
1895,  certificates  were  issued  aggi'egating  $396,273. 

On  the  7th  of  October,  1893,  O^Hara  filed  an  intervening 
petition  accompanied  by  an  itemized  statement  of  account, 
in  which  he  sought  to  have  declared  in  bis  favor  a  superior 
lien,  over  the  mortgages,  for  the  judgments  purchased  and 
material  furnished  during  the  time  be  was  operating  the 
road,  amounting  to  something  like  $125,000.  Both  railroad 
companies,  the  Atlantic  Trust  Company  and  the  receivers, 
answered  by  general  denial,  and  filed  a  cross-bill  charging 
that  O'Hara  had  received  moneys  largely  in  excess  of  the 
amounts  disbursed  by  him  while  president  and  treasurer  of 
the  road,  and  praying  for  an  accounting.  The  cause  was 
referred  to  a  special  master,  who  took  a  large  amount  of 
testimony^  stated  an  account  and  reported.  Before  the 
report  was  made,  O'Hara  assigned  forty  per  cent  of  his 
claim  to  his  attorney,  Seth  F.  Crews,  and  sixty  per  cent  of 
it  to  Eliza  P.  O'Hara,  who  filed  intervening  petitions. 

After  sustaining  certain  exceptions  to  the  special  master's 
report,  the  court  rendered  a  decree  in  favor  of  the  petition- 
ers for  $17,592.70  and  declared  a  lien  upon  the  property 
superior  in  right  to  the  mortgages  upon  it. 

Patton,  Hamilton  &  Patton,  Wise  &  MoNultt,  John  C 
Lanphier,  Edward  S.  Robiiikt,  and  Elkn£io(i&  Smith^  attor- 
neys for  appellant. 

Ealph  Crews  and  S£th  F.  Cbews,  attorneys  for  appellees. 
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Mb.  Presiding  Justice  Habkeb  deliyebed  the  opinion  of 
the  coubt. 

This  appeal  is  prosecuted  for  the  purpose  of  reversing  a 
decree  of  the  Circuit  Court  for  $17,592.70,  rendered  upon 
the  intervening  petition  of  Henry  O'Hara,  supplemented  by 
the  petitions  of  his  assignees,  Seth  F.  Crews  and  Eliza  P. 
O'Hara.  The  court  by  its  decree  found  that  O'Hara  was 
chargeable  with  $947,517.95,  and  was  entitled  to  credits  to 
the  amount  of  $965,110.65,  leaving  a  balance  due  him  of 
$17,592.70,  for  which  he  was  entitled  to  alien  prior  in  right 
to  that  of  the  mortgage  bondholders. 

Neither  party  seems  satisfied  with  the  decree,  and  appel- 
lees have  assigned  cross-errors.  Appellant  complains  of  the 
allowance  by  the  court  of  $69,000  upon  the  car  item  for 
600  cars  furnished,  the  allowance  of  $2,350  for  car  rental 
and  the  declaring  of  a  lien  upon  the  railroad  property  supe- 
rior to  that  of  the  mortgage  bondholders.  Appellees  com- 
plain of  the  disallowance  by  the  court  of  O'Hara's  salary 
item  amounting  to  $2,250,  to  the  disallowance  of  a  draft 
for  $15,000,  dated  March  17,  1893,  and  to  the  disallowance 
of  a  draft  for  $10,000,  dated  March  21,  1893. 

The  $69,000  item  was  twenty  per  cent  of  the  cost  of  con- 
struction of  600  freight  cars  built  by  the  Madison  Car  Com- 
pany for  the  St.  Louis,  Chicago  &  St.  Paul  Railroad  Com- 
pany and  was  allowed  for  material  furnished  by  O'Hara. 
The  cars  were  delivered  to  the  railroad  company  a  few  weeks 
before  O'Hara  resigned  as  president.  It  is  undisputed  that 
O'Hara  furnished  the  material  and  that  it  went  into  the 
building  of  the  cars.  The  Madison  Car  Company  was  paid 
its  proportion  for  the  building  of  them  (seventy-five  percent) 
through  drafts  of  O'Hara  on  Post,  Martin  &Co.;  but  it  no- 
where appears  in  proof  that  O'Hara  was  ever  paid  for  his 
material  either  by  the  railroad  company  or  Post,  Martin  & 
Co.  It  is  contended,  however,  that  this  was  a  transaction 
entirely  between  O'Hara  and  Post,  Martin  &  Co.,  and  that 
O'Hara  did  not  intend  it  as  a  charge  against  the  railroad 
company;  that  he  received  credit  for  it  upon  the  books  of 
Post,  Martiu  &  Co.;  that  it  was  charged  against  the  railroad 
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company  upon  their  books  and  had  been  paid  out  of  the 
proceeds  of  the  mortgage  bond  sale  made  by  them. 

With  reference  to  the  contention  that  the  transaction  was 
a  personal  one  between  O'Hara  and  Post,  Martin  &  Co.  and 
that  he  did  not  at  first  intend  it  as  a  charge  against  the  rail- 
road company  we  deem  it  sufficient  to  say,  without  going 
into  a  discussion  of  the  evidence  bearing  upon  that  point, 
that  the  record  does  not  support  such  contention.  It  is  true 
that  he  included  the  item  in  a  general  account  which  he  once 
rendered  to  Post,  Martin  &  Co.,  but  that  is  satisfactorily 
explained  by  his  testimony  that  when  he  did  so  he  knew 
Post,  Martin  &  Co.  were  the  fiscal  agents  of  the  road  and 
had  had  the  financial  management  of  the  enterprise  from 
the  start,  and  that  it  was  at  that  time  understood  between 
them  that  all  his  bills  and  accounts  against  them  and 
the  railroad  company  would  be  immediately  adjusted  and 
paid. 

It  does  not  appear  that  Post,  Martin  &  Co.  had  any 
authority  to  credit  O'Hara's  personal  account  with  the 
item  for  material  furnished  for  the  cars  and  charge  the 
amount  against  the  railroad  company.  O'Hara  testified 
that  he  gave  no  such  authority. 

His  claim  could  not  be  regarded  as  extinguished,  therefore, 
even  though  Post,  Martin  &  Co.  retained  from  the  proceeds 
of  the  bond  sale  an  amount  sufficient  to  pay  it.  The  evi- 
dence shows,  however,  that  with  the  other  disbursements 
from  those  proceeds  there  was  not  a  balance  sufficient  to 
pay  it. 

In  support  of  the  contention  that  the  Circuit  Court  erred 
in  holding  that  the  claim  for  material  was  a  preferred  one 
and  had  priority  over  the  mortgage  to  the  Atlantic  Trust 
Company,  counsel  have  cited  quite  a  number  of  decisions  by 
the  United  States  Supreme  and  Circuit  Courts.  We  do  not 
regard  them  as  supporting  the  contention.  The  leading 
ones  are  Fosdick  v.  Schall,  99  U.  S.  239,  and  the  Quincy, 
Missouri  &  Pacific  R.  E.  Co.  v.  Humphreys,  145  D.  S.  82, 
and  they  are  valuable  to  us  in  determining  the  question,  for 
the  sole  reason  that  they  announce  the  rule  that  where  rail- 
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road  property  is  in  charge  of  a  court  for  administration  as 
a  trust  fund  for  the  payment  of  incumbrances  it  may  declare 
a  lien,  prior  in  right  to  that  of  existing  mortgages,  in  favor 
of  claims  accruing  within  a  reasonable  time  prior  to  the 
application  on  account  of  wages,  supplies  and  materials  nec- 
essary to  keep  the  road  a  "going  concern."  "When  this 
railroad  came  into  the  hands  of  O'Hara  it  was  so  poorly 
equipped  that  it  was  impossible  to  make  its  earnings  meet 
running  expenses  without  adding  to  its  rolling  stock.  The 
construction  of  the  six  hundred  cars  was  necessary  to  its 
successful  operation.  They  were  furnished  in  March,  1893, 
the  present  receivers  took  charge  in  June,  and  the  interven- 
ing petition  was  filed  in  September  following.  The  circum- 
stances were  such,  both  as  to  the  necessities  of  the  road  for 
the  material  and  the  time  within  which  it  was  furnished 
before  the  application,  as  to  bring  the  claim  within  the  rule 
announced  in  the  cases  cited  above. 

Again,  the  600  cars  enhanced  the  value  of  the  property 
for  the  stockholders  and  the  security  for  the  mortgage 
bondholders.  Furnished  as  they  were,  they  came  within 
the  term  "permanent  betterments"  as  used  by  the  courts. 
Independent  of  the  holding  of  courts  in  adjudicated  cases 
similar  to  this  one,  equity  and  good  conscience  would  require 
that  the  claim  should  be  declared  superior  in  lien  right  to 
that  of  the  mortgage  bondholders. 

As  to  the  car  rental  item  of  $2,350,  O'Hara  was  uncontra- 
dicted in  his  testimony  that  it  was  the  amount  of  mileage 
earned  by  cars  owned  by  him  as  reported  by  the  car  service 
agent.  When  he  took  charge  of  the  road  it  needed  more 
rolling  stock,  but  there  was  no  money  to  buy  with.  In  that 
emergency  he  rented  to  the  company  some  of  his  own  cars. 
We  see  nothing  irregular  in  that  transaction  and  nothing 
in  the  record  to  justify  an  attack  upon  Mr.  O'Hara's  integ- 
rity or  veracity  because  of  the  manner  in  which  the  claim 
was  presented.  It  was  not  made  a  lien  but  was  simply 
allowed  as  a  credit  against  funds  which  came  into  his  pos- 
session while  he  had  charge  of  the  road. 

The  court  properly  disallowed  the  salary  item  of  $2,250. 
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The  claim  was  for  O'Hara's  services  during  the  nine  months 
he  had  charge  of  the  road  as  president.  He  was  not  presi- 
dent by  virtue  of  any  order  of  the  court.  His  authority 
to  hold  that  office  and  operate  the  road  came  from  the  new 
company,  the  St.  Louis,  Chicago  and  St.  Paul  Eailroad 
Company.  The  new  company  had  fixed  no  salary  for  him 
and  the  law  is  well  settled  in  this  State  that  an  officer  of  a 
corporation  can  not  recover  salary  unless  the  same  is  fixed 
by  resolution  or  by-law  passed  by  the  board  of  directors. 

The  two  draft  items  which  appellees  contend  should  have 
been  allowed  were  drafts  drawn  on  O'Hara  bv  Post,  Martin 
&  Co.  in  March,  1893,  and  paid  by^iim,  one  for  $15,000  and 
the  other  for  $10,000.  Appellees  claim  that  the  money  was 
used  for  railroad  purposes.  The  basis  of  that  claim  is  that 
they  were  made  to  appear  in  O'Hara's  credit  in  a  railroad 
account  sent  out  by  Post,  Martin  &  Co.  No  one  pretends 
to  trace  the  money  into  expenditures  for  the  railroad. 
O'Hara  had  large  dealings  with  that  firm  independent  of 
matters  pertaining  to  this  railroad.  Mr.  Post,  one  of  the 
firm,  testified  that  the  drafts  did  not  represent  money  which 
was  used  on  railroad  account  and  that  the  railroad  had 
nothing  to  do  with  it.  He  explained  that  they  were  orig- 
inally placed  to  the  credit  of  O'Hara  on  his  personal  account, 
but  were  by  an  error  of  the  bookkeeper  subsequently  trans- 
ferred to  the  railroad  account.  As  soon  as  the  error  was 
discovered  they  were  credited  back  on  the  personal  account 
and  O'Hara  afterward  received  credit  on  a  statement  of  his 
personal  account  rendered  by  the  firm  to  him.  O'Hara 
himself  treated  them  as  belonging  to  his  personal  account 
as  evidenced  by  an  account  rendered  to  the  firm  by  him. 
With  this  view  it  is  unnecessary  to  discuss  the  point  as  to 
whether  a  money  advance  should  be  held  a  preferred 
claim. 

We  see  no  reason  for  in  anywise  changing  the  decree. 
Decree  affirmed. 
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James  S.  Neyille^  Adm'r^  t.  Wilford  M.  Jennings  et  al. 

1.  Appeals  and  Errobs— -Errors  Not  Mentioned  in  Motion  forNcio 
Trial  Waived, — Where  a  party  in  a  written  motion  in  the  trial  court  speci- 
fies the  grounds  for  a  new  trial,  he  will,  in  the  Appellate  Court,  be  confined 
to  the  reasons  so  specified,  and  will  be  held  to  have  waived  all  causes  for 
a  new  trial  not  so  specified. 

8.  GiFTS^Delivery  JUssentiaJ, — To  constitute  a  valid  gift  inter  vivos  it 
is  essential  that  the  thing  be  actually  delivered.  The  donor  must  relin- 
quish all  present  and  future  dominion  over  the  subject-matter  of  the 
gift.  If  delivered  to  an  agent  to  be  subsequently  delivered  to  the  donee, 
the  donor  may,  at  any  time  before  the  agent  acts,  revoke  his  authority, 
and  the  donor's  death  before  delivery  revokes  it. 

8.  Consideration— 0/  Written  Instruments— Parol  Evidence  as  to, 
—While  it  is  always  admissible  to  show  that  the  consideration  for  an 
instrument  was  different  from  that  mentioned  in  the  deed,  yet,  where 
notes  have  been  executed  and  delivered  that  fix  the  amount  of  the  con- 
sideration, it  is  exceedingly  dangerous  to  allow  them  to  be  overcome  by 
parol  proof,  especially  when  coming  from  the  mouth  of  a  grantee  sued 
by  the  administrator  of  his  deceased  grantor. 

4.  Delivery — To  an  Agent  Sufficient, — Certain  notes  were  not  deliv- 
ered to  the  payee  but  were  left  with  and  held  by  his  attorney  and  agent. 
Held,  that  there  was  a  sufficient  delivery. 

Citation  in  Probate. — Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1897.  Affirmed  in  part,  reversed  in 
part  and  remanded  with  directions.     Opinion  filed  June  3,  1893. 

J.  H.  Rowell  and  Jacob  P.  Lindley,  attorneys  for  appel- 
lant; FiFBR  &  Barry,  of  counsel. 

An  agreement  to  take  a  less  sum  in  satisfaction  of  a 
larger,  is  void  as  being  without  consideration.  Hayes  v. 
Massachusetts  M.  L.  Ins.  Co.,  125  111.  626;  Phoenix  Ins.  Co. 
V.  Rink,  110  111.  538;  Ostrander  v.  Scott,  161  111.  345. 

If  a  gift  does  not  take  eflfeot  by  delivery  of  immediate 
possession,  it  is  then  not  properly  a  gift,  but  a  contract;  and 
this  a  man  can  not  be  compelled  to  perform,  but  upon  good 
and  sufficient  consideration.  Cooley's  Blackstone  (3d  Ed.), 
Book  2,  page  441. 

Being  a  voluntary  conveyance,  without  consideration,  the 
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grantor  was  at  liberty  at  any  time  to  withdraw  the  deed 
from  the  possession  of  the  custodian,  and  the  grantee  coald 
have  no  just  cause  to  complain;  the  grantor  was  under  no 
legal  obligations  to  make  the  donation.  Hoig  v.  Adrian 
College,  83  111.  270. 

It  is  an  elementary  rule  that  such  a  gift  can  not  be  made 
to  take  effect  in  possession  in  fuiuvo.  Such  a  transaction 
amounts  only  to  a  promise  to  make  a  gift,  which  is  nvdura 
pactum.  There  must  be  a  delivery  of  possession  with  the 
view  to  pass  the  present  right  of  property.  Young  v.  Young, 
80  N.  Y.  436. 

An  agreement  to  release  a  claim  unless  there  be  a  consid* 
eration  shown  is  a  mere  nudum  pactum.  Wilson  v.  Keller, 
9  111.  App.  347. 

To  discharge  a  debt  due  on  a  note  by  way  of  gift,  a 
release  under  seal,  or  for  a  consideration,  or  an  actual  deliv* 
ery  or  cancellation  of  the  notes,  is  essential.  There  must  be 
such  a  delivery  as  to  make  the  disposal  of  the  thing  irrevo- 
cable. In  re  Campbell's  Estate,  7  Barr  (Pa.  St.),  100;  Kidder 
v.  Kidder,  33  Pa.  St.  268;  Zimmerman  v.  Streeper,  75  Pa. 
St.  150. 

The  donor  must  be  in  no  position  to  re-possess  himself  of 
the  subject-matter  of  the  gift  or  to  recall  the  same.  Little 
v.  Willets,  55  Barb.  (N.  Y.)  125;  Peeler  v.  Guilkey,  27 
Texas,  356. 

When  the  future  delivery  is  to  depend  upon  the  payment 
of  money  or  the  performance  of  some  other  condition,  it  will 
be  deemed  an  escrow.  If  it  be  expressly  delivered  tis  an 
escrow,  to  be  delivered  at  a  future  time,  it  is  not  a  present 
conveyance.     6  Am.  and  Eng.  Enc,  864-865. 

When  a  deed  is  delivered  merely  as  an  escrow  to  take 
effect  upon  the  performance  of  some  condition  by  the  grantee " 
in  the  future,  no  title  passes  until  the  condition  has  been 
performed.  It  is  not  the  grantor^s  deed  until  the  second 
delivery  is  made.  6  Am.  and  Eng.  Enc.  867;  Skinner  v. 
Baker,  79  111.  496;  3  Wash,  on  Real  Prop.  270. 

A  delivery  to  grantor's  agent  is  no  delivery.  Hayes  v. 
Boylan,  141  111.  400;  Barrows  v.  Barrows,  138  111.  654. 
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Where  the  delivery  is  made  to  a  third  party  in  order  that 
the  latter  may  deliver  the  subject  of  the  gift  to  the  donee, 
as  agent  of  the  donor,  the  gift  is  not  complete  until  there 
is  an  actual  delivery  to  the  donee,  and  until  the  gift  is  com- 
pleted by  delivery,  the  donor  can  revoke  agent's  authority 
and  resume  possession  of  the  gift.  Telford  v.  Patton,  144 
111.  623;  Williams  v.  Chamberlain,  165  111.  210. 

The  agency  is  revoked  by  the  principal's  death.  There- 
fore the  agent  of  one  who  intends  a  gift  inter  vivos,  must 
have  performed  what  is  incumbent  on  him  to  make  the 
transfer  complete  during  the  donor's  lifetime,  otherwise  the 
gift  fails  as  though  the  donor  himself  had  failed  to  make  a 
reasonable  delivery.  Nor  can  a  gift  inter  vivos  be  sustained 
which  contemplates  a  postponement  of  delivery  by  the 
agent  or  trustee  until  the  donor's  decease.  For  a  gift  of 
{personalty  made  after  this  fashion  must  stand,  if  at  all,  as 
a  gift  ca^Ma  mortis,  or  else  on  the  footing  of  a  testamentary 
disposition  with  all  the  formalities  of  a  will.  2  Schouler's 
Personal  Property,  82. 

If  delivery  to  a  third  party  is  simply  for  the  purpose  of 
delivering  it  to  the  donee  as  agent  or  messenger  of  the 
donor,  the  gift  is  not  completed  until  actual  delivery  is 
made;  until  the  gift  is  so  completed  the  donor  can  revoke 
the  agent's  authority  and  resume  possession  of  the  gift.  In 
such  case  death  revokes  the  agency  and  the  gift  fails.  8  Am. 
and  £ng.  Enc,  1318. 

To  constitute  a  valid  gift  inter  vivos,  possession  and  title 
must  pass  to  and  vest  in  the  donee,  or  in  a  trustee  for  the 
donee.  If  anything  remains  to  be  done  to  complete  the  gift, 
what  so  remains  to  be  done  can  not  be  enforced,  as  it  is  based 
upon  no  consideration,  and  when  the  gift  is  thus  incomplete 
there  is  a  locus  pmniteriticB  and  the  gift  may  be  revoked. 
McCartney  v.  Eidgway,  160  111.  1 56. 

A  gift  inter  vivos  can  not  be  made  to  take  effect  in  pos- 
session in  futuro.  Nor  will  equity  interpose  to  perfect  a 
defective  gift  or  voluntary  settlement  made  without  consid- 
eration.    McCartney  v.  Eidgway,  160  111.  156. 

It  is  essential  to  a  donation  inter  vivos  that  the  gift  be 
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absolute  and  irrevocable;  that  the  giver  part  with  all  pres- 
ent and  future  dominion  over  the  property  given;  that  the 
gift  go  into  effect  at  once  and  not  at  some  future  time;  that 
there  be  a  delivery  of  the  thing  given  to  the  donee;  and  that 
there  be  such  a  change  of  possession  as  to  put  it  out  of  the 
power  of  the  giver  to  repossess  himself  of  the  thing  given. 
Telford  v.  Patton.  144  III.  620;  Williams  v.  Chamberlain, 
165  III.  210. 

Being  an  agreement  without  consideration  the  grantor 
was  at  liberty  at  any  time  to  withdraw  the  notes  from  the 
possession  of  the  custodian  and  the  grantee  could  have  no 
cause  to  complain;  the  grantor  was  under  no  legal  obliga- 
tion to  complete  the  donation.  Hoig  v.  Adrian  College,  83 
III.  270. 

The  donor  must  relinquish  absolutely  and  irrevocably 
present  and  future  dominion  and  power  over  the  subject- 
matter  of  the  gift.  If  the  gift  is  not  completed  during  the 
lifetime  of  the  donor,  his  death  revokes  the  part  which  has 
been  performed. 

In  this  case  there  was  a  delivery  to  a  third  party  with 
instructions  to  deliver  at  his  death.  Trustees,  etc.  v.  Hall, 
48  111.  App.  544. 

Where  it  is  delivered  to  a  third  part}^  the  donor  must  part 
with  ail  control  over  the  subject  of  the  gift.  If  he  retains 
control  over  the  gift  the  holder  is  regarded  as  his  agent, 
and  a  direction  to  keep  it  for  the  donee  will  not  amount  to 
a  present  delivery.     Barnes  v.  People,  25  III.  App.  136. 

To  constitute  a  gift  inter  vivos  there  must  be  a  gift  abso- 
lute and  irrevocable  without  any  reference  to  its  taking 
effect  at  some  future  period.  The  donor  must  deliver  the 
property  and  part  with  all  present  and  future  dominion  over 
it.     Roberts  v.  Draper,  18  111.  App.  170. 

To  constitute  a  valid  gift  inter  vivos  it  is  essential  that  the 
article  given  should  be  delivered  absolutely  and  uncondi- 
tionally. The  gift  must  take  effect  at  once  and  completely. 
Gifts  inter  vivos  have  no  reference  to  the  future,  but  go  into 
immediate  and  absolute  effect.  Smith  v.  Ferguson,  90  Ind. 
232. 

A  gift  i?it*'.r  vivos  must  be  delivered  in  the  lifetime  of  the 
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donor  because  if  delivered  to  a  third  person  with  instruc- 
tions to  deliver  to  the  donee,  the  authority  to  deliver  may 
be  revoked,  and  until  delivery  the  donor  retains  dominion. 
Sessions  v.  Moseley,  4  Gushing  (Mass.),87;  Smith  v.  Ferguson, 
90  Ind.  232. 

A  gift  inter  vivos  can  not  be  sustained  which  contemplates 
a  postponement  of  delivery  by  the  agent  or  trustee  until 
the  donor's  decease;  for  a  gift  of  personalty  made  after  this 
fashion  must  stand,  if  at  all,  as  a  gift  cavsa  mortis^  or  else 
on  the  footing  of  a  testamentary  disposition,  with  all  the 
formalities  of  a  will.     Smith  v.  Ferguson,  90  Ind.  234. 

If  a  delivery  is  to  a  third  person  as  the  agent  of  the 
donor,  then  death  will  revoke  the  agencj\  Smith  v.  Fer- 
guson, 90  Ind.  234. 

If,  therefore,  it  be  delivered  to  a  third  person  with  author- 
ity to  deliver  it  to  the  donee,  this  depositary,  until  the 
authority  is  executed  by  an  actual  delivery  to  and  accept- 
ance by  the  donee,  is  the  agent  of  the  donor,  who  may 
revoke  the  authority  and  take  back  the  gift,  and  if  the 
delivery  did  not  take  place  in  the  donor's  lifetime,  the  author- 
ity is  revoked  by  his  death.  Sessions  v.  Moseley,  4  Gushing 
(Mass.),  92. 

The  delivery  must  be  such  as  to  vest  the  donee  with  the 
control  and  dominion  over  the  property,  and  to  absolutely 
divest  the  donor  of  his  dominion  and  control,  and  the  deliv- 
erv  must  be  made  with  the  intent  to  vest  the  title  of  the 
property  in  the  donee.  Jackson  v.  23d  St.  Eailway  Go.,  8S 
N.  Y.  526. 

An  absolute  gift  which  will  divest  the  donor's  title 
requires  the  renunciation  on  his  part,  and  the  acquisition 
on  the  part  of  the  donee,  of  all  the  title  to  and  interest  in  the 
subject  of  the  gift.     Irish  v.  Nutting,  47  Barb.  (N.  Y.)  370, 

The  maker  can  not  make  a  valid  present  delivery  in  his 
lifetime  of  his  note  payable  at  his  death.  It  is  but  a  prom- 
ise to  make  a  gift  and  is  revoked  by  his  death.  Shaw  v. 
Gamp,  160  111.  429. 

Sample  &  Mobbissky,  attorneys  for  appellee  Wilford  M. 
Jennings. 
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Appellant  is  not  in  a  position  to  question  in  this  court 
the  transfer  of  the  loan  association  stock,  because  he  failed 
to  call  it  to  the  attention  of  the  trial  court,  omitted  all 
mention  of  it  in  his  written  motion  for  a  new  trial,  and  sub- 
mitted no  proposition  of  law  concerning  such  stock. 
Ottawa,  O.  &  F.  R.  V.  R.  R.  Co.  v.  McMath,  91  111.  104. 

Appellee  Wilford  M.  Jennings  had  by  law  a  right  to 
acquire  from  his  father  the  property  mentioned  in  the  rec- 
ord and  obtained  by  him.  Francis  v.  Wilkinson,  147  111. 
370;  Rutherford  v.  Morris,  77  111.  412,  and  cases  cited  in 
the  briefs  and  opinions. 

Wilford  M.  Jennings  took  the  eighty  acres  of  land,  and 
gave  the  escrow  note  as  a  purchaser.  Spear  v.  Griffith,  86 
111.  552. 

We  are  entitled  to  have  the  real  consideration  of  the 
deed  of  the  eighty  acres  to  Wilford  M.  Jennings  proved  by 
the  writings  in  evidence  and  the  oral  testimony  of  the  wit- 
nesses. We  are  not  bound  by  the  recital  in  the  deed. 
Union  Mutual  Life  Insurance  Co.  v.  Kirchoff,  133  111.  368; 
Booth  v.  Hynes,  54  111.  365;  Primm  v.  Legg,  67  111.  500; 
Koch  V.  Roth,  150  111.  212. 

The  escrow  notes  are  not  an  independent  contract  between 
maker  and  payee,  but  constitute  part  of  an  entire  contract, 
which  entire  contract  we  are  entitled  to  have  the  court  ascer- 
tain from  all  the  evidence,  including  the  several  writings 
and  the  parol  testimony  of  the  witnesses.  Lacy  v.  Gard, 
60  111.  App.  72;  Birks  v.  Gillett,  13  111.  App.  369;  Razor  v. 
Razor,  142  111.  375;  Ellis  v.  Sisson,  96  111.  105. 

A  promissory  note  or  other  simple  contract^  as  well  as  a 
deed,  may  be  delivered  as  an  escrow.  The  law  of  escrow  is 
substantially  the  same  in  both  cases.  Baum  v.  Parkhurst, 
26  111.  App.'  128. 

Parol  evidence  is  admissible  to  show  the  conditions  upon 
which  an  instrument  in  writing  is  held  in  escrow.  Ottawa, 
O.  &  F.  R.  V.  R.  R.  Co.  v.  Hall,  1  Brad.  612. 

Hamilton  was  competent  to  act  as  depositary  of  the  notes 
in  escrow,  because  acceptance  of  such  agency  from  both 
parties  involved  no  violation  of  duty  to  either.  Cincinnati, 
W.  &  Z.  R.  R.  Co.  V.  Iliflf,  13  Ohio  St.  235. 
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The  death  of  Joseph  Jennings  effected  no  revocation  of 
Hamilton's  authority  as  depositary,  or  of  the  instruments 
left  in  his  care/  Stone  v.  Buvall,  77  111.  475;  Shea  v.  Mur- 
phy, 164  lU.  G14;  Baker  v.  Baker,  159  111.  394;  Miller  v. 
Meers,  155  111.  284. 

Payment  by  Wilford  M.  Jennings  as  prescribed  in  the 
escrow  agreement  would  be  a  good  accord  and  satisfaction. 
Eoberts  v.  Carter,  31  111.  A  pp.  142. 

A  court  will  follow  the  construction  of  a  contract  adopted 
by  the  parties  to  it,  and  acted  upon  by  them.  Hall  v.  First 
Kat.  Bank  of  Emporia,  133  111.  ^34. 

Transfer  of  the  Morseman  note  by  Joseph  Jennings  to 
Wilford  M.  Jennings  was  a  valid  and  complete  gift  inter 
vivos.  Seavey  v.  Seavey,  30  111.  App.  625,  and  cases  cited 
in  opinion. 

Intention  of  the  party  is  the  very  essence  of  delivery. 
Crabtree  v.  Crabtree,  159  111.  342;  Smith  v.  Goodrich,  67 
111.  App.  418. 

Mr.  Presiding  Justice  Hareer  delivered  the  opinion 
OF  THE  Court. 

Appellant,  as  administrator  of  the  estate  of  Joseph  Jen- 
nings, procured  from  the  County  Court  of  McLean  Count}'  a 
citation  against  Wilford  Jennings  and  Luke  Cornell,  under 
section  81  of  the  statute  relating  to  the  administration  of 
estates,  to  compel  them  to  disclose  their  knowledge  of  evi- 
dence of  indebtedness,  and  other  effects  belonging  to  the 
estate  which  they  had  concealed. 

Durinor  the  examination  in  the  Countv  Court  it  was  dis- 
closed  that  three  promissory  notes  in  controversy  were  in 
the  possession  of  F.  Y.  Hamilton,  who  had  been  the  attorney 
of  Joseph  Jennings  in  his  lifetime;  whereupon  he  was 
made  a  party  defendant  to  the  proceedings. 

After  an  extended  examination,  the  court  found  that  a 
promissory  note  for  $2,737.50,  executed  by  J.  B.  Morseman 
to  Josephine  Murphy  and  by  Josephine  Murphj'^  indorsed  to 
Joseph  Jennings,  in  the  hands  of  Hamilton,  with  an  indorse- 
ment from  Joseph  Jennings  to  Wilford  Jennings,  was  part 
of  the  estate  of  Joseph  Jennings,  and  ordered  Hamilton  to 
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turn  it,  with  $172.62  interest  collected  thereon,  over  to 
appellant. 

It  found  that  two  notes  in  the  possession  of  Hamilton, 
dated  October  2,  1894,  one  for  $3,310  and  the  other  for 
$3,309.20,  both  signed  by  Wilford  Jennings  and  payable 
to  Joseph  Jennings,  did  not  belong  to  Joseph  Jennin^  at  the 
time  of  his  death,  and  refused  to  order  them  to  be  turned  over 
to  appellant.  An  appeal  was  prosecuted  to  the  Circuit  Court 
of  McLean  County,  where  the  case  was  heard  by  agreement 
upon  the  same  evidence,  furnished  by  the  shorthand  re- 
porter who  reported  the  evidence  in  the  County  Court. 
After  the  hearing  in  the  County  Court  the  judge  of  that 
court  was  elected  circuit  judge,  and  was  the  presiding  judge 
upon  the  second  trial.  He  adhered  to  the  views  entertained 
by  him  on  the  first  trial  and  pronounced  the  same  judgment. 

Appellant  assigns  for  error  the  holding  of  the  Circuit 
Court  that  the  two  notes  executed  bv  Wilford  Jenninffs  to 
Joseph  Jennings  were  not  part  of  the  estate,  and  its  refusal 
to  hold  that  Wilford  should  turn  over  to  the  administrator 
as  part  of  the  estate,  the  proceeds  of  certain  stock  which 
Joseph  Jennings  held  in  his  lifetime  in  Shinkle's  Loan 
Association,  and  which  was  collected  by  Wilford  in  1894. 

Appellees  assign  as  cross-errors  the  holding  of  the  court 
that  the  note  executed  by  J.  B.  Morseman  was  part  of  the 
estate,  and  ordering  it  to  be  turned  over  to  the  adminis- 
tratof. 

We  could  dismiss  the  contention  that  the  court  erred  in 
refusinor  to  hold  that  the  proceeds  of  the  stock  in  Shinkle's 
Loan  Association  were  part  of  the  estate,  by  simply  saying 
that  this  point  is  now  made  for  the  first  time.  It  was  not 
raised  by  any  proposition  for  holding  or  otherwise. 

While  appellant  filed  a  motion  for  a  new  trial  in  which 
he  specified  the  grounds  of  his  motion,  he  did  not  make  this 
one  of  them.  Where  a  party  in  a  written  motion  in  the 
trial  court  specifies  the  grounds  for  a  new  trial,  he  will,  in 
the  Appellate  Court,  be  confined  to  the  reasons  so  specified, 
and  will  be  held  to  have  waived  all  causes  for  a  new  trial 
not  so  specified.  Ottawa,  O.  &  F.  R.  V.  R.  R.  Co.  v.  Mo- 
Math,  91  111.  104. 
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But  we  prefer  to  approve  the  action  of  the  court  on  this 
branch  of  the  case  by  saying  that  there  was  no  evidence 
offered  to  justify  a  conclusion  that  the  proceeds  of  the  stock 
belonged  to  the  estate.  The  stock  was  given  and  assigned 
to  Wilford  by  his  father,  and  collected  by  him  long  before 
his  father's  death. 

We  think  that  the  court  correctly  held  that  the  Horseman 
note  belonged  to  Joseph  Jennings  at  the  time  of  his  death. 
There  is  evidence  showing  that  he  intended  to  make  a  pres- 
ent of  it  to  his  son,  but  the  gift  was  never  made  complete. 
True,  he  indorsed  it  «nd  delivered  it  to  his  attorney, 
Hamilton;  but  it  has  never  been  delivered  to  Wilford.  It 
remained  in  the  possession  of  Hamilton  up  to  the  time  of 
his  death,  just  as  we  are  led  to  conclude  from  the  evidence 
that  he  intended  it  should.  His  death  revoked  the  author- 
itv  of  Hamilton  to  deliver  it  to  Wilford.  To  constitute  a 
valid  gift  inter  vivos  it  is  essential  that  the  thing  given  be 
actuallv  delivered.  It  must  take  effect  at  once  and  com- 
pletely.  If  there  is  not  a  manual  delivery  to  the  donee 
there  must  be  to  his  agent  or  trustee.  The  donor  must 
relinquish  all  present  and  future  dominion  over  the  subject- 
matter  of  the  gift.  If  delivered  to  his  agent  to  be  subse- 
quently delivered  to  the  donee  he  may  at  any  time  before 
the  agent  acts,  revoke  his  authority.  His  death  before  deliv- 
ery revokes  it.  Telford  v.  Patton,  144  111.  611;  McCartney 
V.  Ridgway,  160  111.  129;  Williams  v.  Chamberlain,  165  111. 
210. 

We  have  not  experienced  much  diificulty  in  arriving  at 
the  conclusion  that  the  action  of  the  Circuit  Court  with 
reference  to  the  proceeds  of  the  stock  in  Shinkle's  Loan 
Association  and  the  J.  B.  Horseman  note  was  right.  To 
arrive  at  a  conclusion  satisfactory  to  ourselves  upon  the 
contention  that  the  court  erred  in  holding  that  the  two 
notes  executed  by  Wilford  Jennings  did  not  belong  to  the 
estate  has  been  fraught  with  some  perplexity,  however.  It 
is  insisted  by  appellees  that  those  notes  are  but  part  of  a 
contract  between  Joseph  Jennings  and  his  son  for  the  sale 
of  a  tract  of  land  embracing  82.74  acres  which  belonged  to 
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Joseph.     The  purchase  price,  they  contend,  was  $3,200,  to 

be  paid  to  Emeline  Larue  and  the  children   of    Lucinda 

Janes  as  provided  by  a  certain  contract  executed  by  the 

parties  on  the  2d  of  October,  1892,  and  left  with  Hamilton. 

At  the  same  time  a  deed  to  the  land  was  executed  and 

delivered  to  Wilford.     The  consideration  mentioned  in  the 

deed  is  $6,619.20,  the  amount  of  the  two  notes. 

The  contract  and  notes  left  with  Hamilton  are  as  fol* 

lows : 

«  October  2,  1894. 

It  is  hereby  agreed  by  and  between  Joseph  Jennings  and 
"Wilford  M.  Jennings,  both  of  McLean  county,  111.,  that  two 
notes  dated  October  2;  1894,  for  $3,310  and  $3,309.20  respect- 
ively, given  by  Wilford  M.  Jennings  to  Joseph  Jennings, 
shall  be  left  in  escrow  with  F.  T.  Hamilton  on  the  follow- 
ing condition  and  terms :  Upon  the  death  of  said  Joseph 
Jennings,  the  said  Wilford  M.  Jennings  shall  pay  the  be- 
quests made  by  the  said  Joseph  Jennings  by  his  last  will 
and  testament  as  follows,  viz.:  To  Emeline  Larue,  or  her 
children  in  case  of  her  death,  the  sum  of  $1,200,  as  specified 
in  said  will,  and  to  the  children  of  Lucinda  Janes,  living  on 
the  6th  day  of  December,  1890,  the  sum  of  $1,000  (or.e 
thousand  dollars),  as  specified  in  said  will,  and  when  all  of 
said  payments  shall  have  been  made  by  said  Wilford  M. 
Jennings,  then  the  notes  herein  described  shall  be  canceled 
and  delivered  up  to  the  said  Wilford  M.  Jennings  as  fully 
paid  and  discharged. 

Receipts  from  said  parties  or  their  legally  constituted  rep- 
resentative or  representatives,  shall  be  sufficient  evidence  to 
the  said  Hamilton  for  the  delivery  of  said  notes  under  this 
agreement. 

Dated  the  day  and  year  first  above  written. 

Joseph  Jennikos. 
Wilford  Jennings," 

*'  $3,310.  Bloomington,  III.,  October  2, 1894. 

One  year  after  date  I  promise  to  pay  to  the  order  of 
Joseph  Jennings  $3,310,  at  Bloomington,  Illinois. 

Value  received  without  interest. 

Wilford  M.  Jennings." 


Third  District — November  Term,  1897.   513 

Neville  v.  Jennings. 

On  the  back  of  this  note  is  indorsed:  "December  1, 
1895.    Paid  on  within  note,  one  thousand  dollars." 

**  $3,309.20.  Bloomington,  III.,  October  2,  1894. 

Two  years  after  date  I  promise  to  pay  to  the  order  of 

Joseph  Jennings,  three  thousand,  three  hundred  and  nine 

and  20-100  dollars  at  Bloomington,  Illinois.    Value  received 

(without  interest). 

WiLFORD  M.  Jennings." 

The  support  of  the  contention  that  the  real  consideration 
for  the' conveyance  of  the  land  was  the  promise  of  Wilford 
Jennings  to  pay  $3,200,  according  to  the  directions  of  his 
father,  is  the  testimony  of  Wilford  and  Hamilton.  As 
opposed  to  it  are  the  facts  that  the  land  at  the  time  of  the 
conveyance  was  worth  $80  per  acre,  that  the  consideration 
of  $6,619.20  mentioned  in  the  deed  represented  its  actual 
value,  and  that  the  notes  given  in  payment  thereof  aggre- 
gate that  sum  to  a  cent. 

While  it  is  always  admissible  to  show  that  the  considera- 
tion for  a  conveyance  was  different  from  that  mentioned  in 
the  deed,  yet,  where  notes  have  been  executed  and  delivered 
that  fixed  the  amount  of  the  consideration,  it  would  be 
exceedingly  dangerous  to  allow  them  to  be  overcome  by 
parol  proof,  especially  when  ooming  from  the  mouth  of  a 
grantee  sued  by  the  administrator  of  his  deceased  grantor. 
When  Wilford  secured  the  deed  he  paid  om)  cash.  The  pur- 
pose of  executing  notes  was  to  secure  the  purchase  money. 
If,  at  the  time,  Joseph  Jennings  intended  to  sell  the  land  for 
less  than  half  its  value,  $3,200^  it  is  difficult  for  us  to  see 
why  he  should  require  his  son  to  execute  his  notes  for  the 
amount  of  its  real  value. 

The  will  mentioned  in. the  so-called  escrow  contract  was 
destroyed,  and  Joseph  Jennings  died  intestate.  There  were 
no  such  bequests  as  those  mentioned  in  the  will.  If  the 
construction  contended  for  by  appellees  be  placed  on  the 
transaction,  who  can  bring  suit  against  Wilford  ?  Certainly 
not  the  beneficiaries  in  contemplation. 

It  is  contended  there  was  no  delivery  of  the  notes.  The 
contract  speaks  of  the  notes  as  having  been  given  by  Wil- 

VocLXXVS 
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ford  Jennings  to  Joseph  Jennings.  The  fact  is  prominent 
that  Hamilton  had  been  the  attorney  of  Joseph  Jennings 
for  years.  He  was  his  legal  adviser  at  that  time  and  in  this 
transaction.  He  never  had  been  the  attorney  of  Wilford. 
The  papers  were  left  with  him  and  held  by  him  as  the 
attorney  and  agent  of  Joseph  Jennings.  We  think  there 
was  a  sufficient  delivery. 

A  consideration  of  all  the  facts  and  circamstances  snr* 
rounding  the  transaction  and  the  closing  years  of  Joseph 
Jennings'  life  lead  us  to  the  conclusion  that  be  sold  this 
tract  of' land  to  Wilford  for  (6,619.20;  that  the  notes  were 
executed  and  delivered  to  secure  the  purchase  money  and 
that  he  then  attempted  to  make  a  testamentary  disposition 
of  $3,200  of  them  to  Emeline  Larue  and  the  children  of 
Lucinda  Janes,  and  $3,419.20  of  them  to  Wilford.  If  we 
are  correct  in  that  conclusion  of  fact,  then,  under  the  author- 
ities already  cited,  the  attempted  disposition  has  failed  in 
legal  accomplishment,  and  the  court  should  have  ordered 
the  notes  turned  over  to  the  administrator. 

The  decree  of  the  Circuit  Court  so  far  as  it  relates  to  the 
Morseman  note  is  affirmed,  but  is  reversed  so  far  as  it  relates 
to  the  two  notes  executed  by  Wilford  Jennings;  and  the 
case  is  remanded,  with  directions  to  decree  that  the  two  last 
mentioned  notes  are  part  of  the  estate  of  Joseph  Jennings, 
and  order  them  tuirned  over  to  the  administrator. 

Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions. 


People^  etc,  ex  rel.  Edmund  O'Connellv.  Sain  Welty. 

1.  Masters  nr  Chanceby— 12pfiiaoaZ  of,  Nat  a  Judicial  Act.--Tbe. 
act  of  removal  hj  the  court  of  a  master  in  chancery  under  Sec  2, 
Hurd*8  Revued  Statutes,  1898,  page  1070,  is  an  adminitfbratiye  and  not 
a  judicial  act 

2.  8A3SBr-Bemaval  of—Mode  of  /Vooeeeiviig.— A  duage,  ixitioe  and 
trial  before  removal,  not  being  expressly  prescribed  by  the  statute,  are 
not  neQ€88ary  in  removing  a  master  in  chancery  from  office,  under  the 
statute. 
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3.  Same — RemofxH^  When  No  Right  of  Appeal  is  Oiveru— Where  the 
right  to  renrave  a  pabiic  officer  is  vested,  by  legulative  or  oonstitutional 
enactment,  in  a  particular  person  or  body,  for  cauae,  or  upon  notice  to 
the  incumbent,  and  no  right  of  appeal  or  review  is  expressly  given  by 
law,  the  Appellate  Court  has  no  power  or  authority  to  inquire  into  the 
discretion  exercised  by  such  person  or  body,  or  in  any  manner  to  review 
such  removaL 

4.  Samb— Anosr  cf  the  Courts  in  Remcvmg^ — Courts,  in  selecting 
masters  in  chancery,  pass  upon  the  qualifications  of  the  person  selected 
and  i4)pointed  to  that  office,  without  being  {bound  by  any  rigid  rule 
of  evidence,  and  after  the  persons  are  so  appointed,  nearly  all  of  their 
official  acts  come  under  the  eye  of  the  courts,  and  many  of  them  must 
be  approved  by  the  courts  before  they  are  effective,  and  it  is  not  neces- 
sary to  construe  section  2  of  Chap.  90,  R.  S.,  and  to  say  it  means  that 
good  cause  must  be  shown  to  the  court,  by  notice  given  of  a  9harge 
made  and  evidence  heard,  before  the  court  may  remove  a  master  in 
chancery,  when  the  statute  is  eilent  as  to  these  steps. 

5.  Same — Whai  is  Oood  Coum  for  Removal. — MasteiB  in  chancery 
in  this  State  perform  many  official  duties,  as  assistants  to  the  chancel- 
lors, and,  in  order  that  their  services  may  be  efficient,  they  should  be 
persons  well  qualified  to  perform  these  duties,  and  the  circuit  courts 
may  with  great  accuracy  determine  from  their  own  observation  of  the 
official  conduct  of  these  officers,  or  in  such  manner  as  in  their  judgment 
seems  best  when  occasion  requires  it,  and  say  that  good  cause  exists  for 
their  removal,  and  then  remove  them  therefor,  not  acting  arbitrarily, 
but  considerately  and  discreetly. 

ifao  Warranto. — ^Tried  in  the  Circuit  Court  of  McLean  County;  the 
Hon.  COLOSTIN   D.  Mtbbs,  Judge,  presiding.    Leave  to  file  petition 
denied.    Appeal  by  relator.    Heard  in  this  court  at  the  November  term, 
1807.    Affirmed.    Opinion  filed  June  3.  189a 

R.  L.  Fleming,  state's  attorney,  and  Tipton  &  Tipton, 
counsel  for  appellant. 

The  acts  of  appointing  and  removing  a  master  in  chan- 
cery are  judicial  acts,  for  the  reason  that  both  acts  are .  to 
be  performed  by  the  court,  and  can  not  be  done  by  the 
judge.  There  is  no  time  fixed  by  the  statute  for  the  begin- 
ning of  the  term  of  master  in  chancery,  therefore  the  term 
begins  at  the  date  of  the  appointment  The  rule  is  that 
where  a  statute  authorizes  the  appointment  of  an  official  and 
declares  the  tenure  of  the  office,  and  is  silent  on  the  point  of 
the  beginning  of  the  appointee's  term,  the  commencement 
of  the  official's  term  begins  to  run  from  the  date  of  the  ap- 
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pointment.  Hale  v.  Bischoff,  53  Kan.  301;  State  v.  Stope- 
street,  99  Mo.  361;  Att'y  Gen.  ex  reLetc.,  v.  Love,  89  N.J. 
L.476. 

The  power  to  make  appointments  and  removals  depends 
entirely  npon  the  provisions  of  the  constitution  or  statute, 
as  the  case  may  be,  and  it  is  the  proper  province  of  the  judi- 
ciary to  construe  and  apply  such  provisions  of  the  constitu- 
tion or  statute  in  case  of  actual  litigation  arising  under  the 
same.    Cooley's  Const.  Lim.,  108  to  113. 

We  make  no  contention  that  there  is  a  general  property 
in  an  office,  unless  so  provided  by  law.  An  office  is  simply 
a  public  station,  or  employment  conferred  by  government, 
and  embraces  the  idea  of  tenure,  duration,  emolument  and 
duty.    United  States  v.  Hartwell,  6  Wall.  (U.  S.)  385. 

The  master  in  chancery  is  an  officer,  and  is  so  denomi- 
nated by  the  statute.  His  appointment  is  made  by  the 
court,  and  Bot  by  the  judge.  His  removal  for  good  cause 
shown  must  also  be  the  act  of  the  court  and  not  the  act  of 
the  judge.  It  is  a  judicial  act,  and  can  only  be  performed 
by  the  court  This  was  the  rule  at  common  law.  Throop 
on  Public  Officers,  Sec.  379,  and  cases  cited.  Our  statute 
makes  the  removal  of  master  in  chancery  a  judicial  act;  an 
act  of  the  court  and  not  of  the  judge.  It  is  not  an  act  au- 
thorized in  vacation.  The  removal  of  some  officers  may  be 
only  quasi-judicial,  but  the  removal  of  a  mastery  in  chan- 
cery in  this  State  is  purely  a  judicial  act,  an  act  of  the  court 
axjid  not  of  the  judge  presiding. 

A  judicial  act  is  the  exercise  of  judicial  power — an  act 
performed  by  a  court  touching  the  rights  of  {Mirties  or  prop- 
erty brought  before  it  by  voluntary  appearance  or  by  the 
action  of  ministerial  officers.  Flournoy  v.  Oity  of  Jefferson- 
ville,  17  Ind.  173-4. 

The  words  ^'  good  cause  shown "  mean,  and  can  mean 
nothing  less  than  that  some  legal  cause  must  be  shown  by 
proper  and  competent  evidence.  State  v.  Common  Council 
of  City  of  Duluth,  53  Minn.  244. 

In  a  case  where  good  cause  must  be  shown  for  the  re- 
moval of  an  officer,  charges  must  be  formulated  with  suffi- 
cient exactness  to  give  the  officer  an  opportunity  to  under- 
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stand  what  he  has  got  to  meet.  Todd  v.  Dunlap,  36  8.  W. 
£ep.  543;  Field  v.  Commonwealth,  32  Pa.  St.  478;  Ham  v. 
Board  of  Police,  142  Mass.  90;  State  v.  City  of  St.  Louis, 
90  Mo.  19;  Dillon  on  Mun.  Corp.  250;  People  ex  rel. 
Metevier,  v.  Therrien,  80  Mich.  187;  Biggs  v.  McBride,  17 
Oregon,  640;  Dallam  v.  Willson,  53  Mich.  411;  State  ex  rel. 
Att'y  Gen,  v.  Smith  (Neb.),  62  S.  W.  Rep.  700;  People  v. 
Boolittle,  44  Hun,  293;  State  v.  Donovan,  89  Me.  448;  State 
ex  rel.  Hart  v.  Common  Council  of  Duluth,  53  Minn.  238; 
People  ex  reL  v.  Fire  Commissioners,  72  U.  Y.  446;  State 
V.  MoGary,  21  Wis.  502;  People  ex  rel.  v.  Nichols,  79  N. 
Y.  582;  State  ex  rel.  v.  Chamber  of  Commerce,  20  Wise,  68; 
Meech  y.  Lee,  82  Mich.  274;  Field  v.  Commonwealth,  32 
Pa.  St  478;  State  ex  rel.  v.  Smith,  35  Neb.  13. 

The  power  of  removal  vested  in  the  court  for  the  removal 
of  a  master  in  chancery  for  good  cause  shown  is  statutory, 
and  the  statute  is  the  limit  of  jurisdiction,  and  jurisdic- 
tion in  this,  like  all  other  cases,  is  power  to  take  cognizance 
of  a  cause  and  decide  it  according  to  law  and  carry  the 
decision  into  effect.  Kirk  v.  Yonberg,  34  111.  440;  Fleisch- 
man  v.  Walker,  91  IlL  318. 

It  has  always  been  held  that  general  conclusions  or  con- 
clusions on  general  charges  were  not  enough,  but  the  facts 
on  which  the  judgment  was  based  must  appear  either  in 
specific  charges  or  in  specific  findings  on  which  the  party 
has  been  heard  on  legal  proofs.  Citing  Eex  v.  Stirling, 
Sayers,  174;  Rex  v.  Mayor  of  Doncaster,  2  Ld  Raym.  1564; 
Bex  V.  Mayor  and  Alderman  of  Doncaster,  Sayers,  37;  Bex 
V.  Bichardson,  1  Burr,  517;  Bex  v.  Mayor,  Alderman  and 
Burgesses  of  Doncaster,  2  Burr,  738;  Bex  v.  Mayor,  etc.,  of 
Liverpool,  2  Burr,  723;  Bex  v.  Warren,  Cowp.  370;  Bex  v. 
University  of  Cambridge  (Bentley's  case),  1  Strange,  557; 
2  Ld.  Baym.  1348;  Herefoid?s  Case,  1  Sid.  209;  The  Queen 
V.  Guy,  6  Mod.  89;  Bex  v.  Simpson,  1  Strange,  609;  Bagg's 
Caae,'ll  Coke's  Bep.  97;  Bex  v.  Shaw,  12  Mod.  113. 

These  cases  not  only  require  a  proper  hearing  on  proper 
charges,  but  hold  that  those  chaises  must  consist  of  the 
stipulated  facts,  and  not  general  charges  of  wrong  and  neg- 
lect, so  that  it  may  be  determined  as  a  matter  of  law  whether 
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what  the  removiDg  body  treats  as  wrong  is  within  the  legal 
quality  of  wrong;  citing  several  cases  followed  and  affirmed 
in  State  ex  rel.  Metevier  v.  Therrien,  80  Mich.  191* 

^^An  attempt  to  remove  an  officer  for  any  cause  not 
affecting  his  competency  or  fitness  would  be  an  excess  of 
power,  and  equivalent  to  an  arbitrary  removal.  In  the 
absence  of  any  statutory  specifications  the  sufficiency  of  the 
cause  should  be  determined  with  reference  to  the  character 
of  the  office  and  the  qualifications  necessary  to  fill  it. 
Bagg's  Case,  11  Coke,  93  b;  Kex  v.  Richardson^  1  Burr,  517; 
State  V.  Love,  39  N.  J.  L.  14;  State  v.  McGarry,  21  Wis. 
502;  State  v.  Common  Council,  9  Wis.  854;  People  v.  Thomp- 
son, 94  K  Y.  451."  State  ex  rel.  Ka^ale  v.  Walker,  6S 
Mo.  App.  110. 

Where  a  statutory  office  is  held  for  a  fixed  term,  or  the 
incumbent  is  subject  to  removal  only  for  cause,  he  has  a 
right  to  be  notified  of  any  charges  made  against  him;  to 
reasonable  opportunity  to  defend  himself  against  such 
charges,  and  to  a  full  and  fair  hearing  before  the  authority 
or  full  body  having  power  of  removal;  and  there  most  be 
some  testimony  given  at  said  hearing  upon  which  to  base  a 
removal.  Bagg^s  Case,  11  Cokeys  Bep.  98;  Gaskin^s  Case,  S 
Term  Rep.  209;  Field  v.  Commonwealth,  32  Pa.  St.  478; 
Page  V.  Hardin,  8  B.  Mon.  (Ky.)  648;  State  v.  Bryce,7  Ohio, 
436;  People  v.  Campbell,  82  N.  T.  247;  Queen  v.  Sad- 
dlers' Co.,  10  H.  L.  Cases,  423;  People  v.  St.  Franciscus 
Ben.  Society,  24  How.  Pr.  Eep.  217. 

The  office  of  master  in  chancery  is  fixed  by  the  statute  at 
two  years,  and  the  incumbent  during  his  term  can  not  be 
removed  except  upon  a  chaise  legally  made,  and  notice,  and 
an  opportunity  to  be  heard.  State  ex  rel.  v.  City  of  St. 
Louis,  90  Mo.  19. 

When  the  power  of  appointment  of  a  master  in  chancery 
is  once  exercised,  and  the  office  is  filled  by  appointment,  the 
incumbent  can  not  be  displaced  except  in  the  manner  pro- 
vided by  the  statute,  ^^  for  good  cause  shown,'^  and  this  is 
held  in  People  v.  Higgins,  15  111.  110;  People  ex  reL  v. 
Mobley,  1  Scam.  226. 
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Sample  &  Mobrisset  and  Kekbick  &  Bbacken,  attorneys 
for  appellee. 

For  cases  sapporting  our  views — that  there  is  no  property 
in  an  office;  that  the  power  of  removal  is  administrative 
and  hot  judicial;  that  charges,  notice  and  hearing  are  not 
necessary,  see  People  v.  Higgins,  15  111.  110;  Wilcox  v. 
People  ex  rel.,  90  111.  186;  Donahue  v.  The  County  of  Will, 
100  111.  94;  Stern  v.  People,  102  111.  640,  550;  People  v. 
Mays,  117  111.  257;  State  v.  McGarry,  21  Wis.  502;  State  v. 
Hawkins,  44  Ohio  St.  98;  Trimble  v.  People  ^x  rel.,  19  Col. 
187;  Keenan  v.  Perry,  24  Tex.  253;  State  v.  Doherty,  25 
La.  Ann.  119;  Ex  parte  Wiley,  54  Ala.  226;  Patton  v. 
Vaughan,  39  Ark.  215;  State  v.  Frazier,  48  Ga.  137. 

The  fact  that  the  power  is  by  statute  delegated  to  the 
court,  to  appoint  and  remove  the  master,  does  not  make 
the  exercise  of  such  power  judicial.  Such  power  is  often 
granted  to  courts.  People  v.  Morgan,  90  111.  558;  People 
V.  Nelson,  133  111.  600;  Owners  of  Land  v.  People,  113  111. 
309. 

Mb.  Justice  Bubboughs  delfvebed  the  ophtion  of  the 

COUBT. 

At  the  September  term,  1897,  of  the  Circuit  Court  of 
McLean  County,  the  state's  attorney  of  that  county,  on  the 
relation  of  Edmund  O^Connell,  ^presented  to  the  court  a 
motion  for  leave  to  file  in  that  court,  an  information  in 
the  nature  of  a  quo  warranto  against  the  appellee;  and 
with  that  motion  he  tendered  a  petition  sworn  to  and  the 
iuformation  sought  to  be  filed.  The  court  ordered  the 
petition  filed,  the  cause  docketed,  and  entered  a  rule  on  the 
appellee  to  show  cause  why  the  information  should  not  be 
ordered  filed  as  prayed  for  in  the  petition. 

In  response  to  the  rule  the  appellee  filed  his  answer,  and 
then  the  appellant  moved  the  court  to  strike  the  answer 
from  the  files,  which  was  by  the  court  denied. 

The  cause  was  then  heard  on  the  petition,  the  answer  and 
exhibits  thereto,  and  the  court  denied  leave  to  file  the 
information  and  dismissed  the  petition. 
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The  appellant  brings  the  eause  to  this  court  by  appeal, 
and  urges  as  grounds  for  reversal  that  the  court  below 
erred  in  denying  the  appellant  leave  to  file  the  information, 
and  in  dismissing  the  petition. 

The  petition  states  that  the  relator  was,  on  May  28, 1897, 
duly  appointed  master  in  chancery  of  McLean  county,  by 
the  Circuit  Court  of  that  county,  and  has  from  thence 
been,  and  is  now  such  legal  officer  ;^  that  ho  has  not  aban- 
doned or  forfeited  that  office,  or  been  lawfully  removed 
therefrom,  nor  has  said  office,  since  his  investment  there- 
with, been  abolished. 

It  further  states  that,  on  September  14, 1897,  the  appel- 
lee, illegally  claiming  the  said  office,  under  cover  of  a  void 
and  illegal  appointment  thereto,  made  September  13,  1897, 
by  said  Circuit  Court,  unlawfully  usurped,  intruded  into, 
and  has  ever  since  performed  the  duties  of  said  office  con- 
trary to  law ;  wherefore  the  relator  prays  that,  on  motion 
of  the  state's  attorney  of  said  county,  the  court  will  enter  a 
rule  against  the  appellee  to  show  cause  why  leave  should 
not  be  given  the  people  of  the  State  of  Illinois  to  file  in 
that  court  an  information  in  the  nature  of  a  quo  warranto, 
setting  up  said  facts,  and  calling  upon  the  appellee  to  justify 
his  holding  said  office  or  be  ousted  therefrom.^ 

The  information  tendered  to  the  court  with  said  motion, 
is  in  the  usual  form,  is  signed  by  the  state's  attorney  of  said 
county,  and  is  sufficient  in  its  averments  of  facts,  to  entitle 
k  to  be  answered.  The  answer  of  the  appellee  is  under 
oath,  and  denies  that  he  unlawfully  usurped  and  is  holding 
said  office  illegally,  as  in  said  petition  charged ;  and  it  sets 
up  that  the  appellee  is  lawfully  and  rightfully  exercising 
the  powers  and  performing  the  duties  of  said  office,  by  reg- 
ular and  legal  appointment  thereto;  that  on  November 
30, 1896,  one  John  A.  Fulwiler,  was,  by  the  order  of  the 
Circuit  Court  of  McLean  County,  legally  appointed  to  said 
office  for  the  term  of  two  years  then  next  ensuing,  and  then 
qualified,  and  acted  as  such  officer  until  May  28, 1897,  when 
he  resigned  said  office,  and  his  resignation  was  accepted  by 
that  court,  and  then  that  court  appointed  the  relator, 
Edmund  O'Connell,  to  that  office,  and  ho  qualified  and 
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acted  as  such  officer  until  September  13,  1897,  when  said 
Circuit  Court,  by  its  order  then  regularly  entered  on  its 
records,  for  good  cause  shown,  removed  the  relator  from 
said  office  and  appointed  the  appellee  thereto ;  and  that  on 
September  14, 1897,  the  appellee  took  the  prescribed  oath  of 
office,  and  filed  his  bond  as  required  by  the  said  order  of  said 
court  last  aforesaid,  which  bond  that  court  then  approved. 
Since  which  time  last  aforesaid,  the  appellee  has  acted  as 
such  officer,  as  he  lawfully  might ;  and  he  prays  that  said 
leave  to  file  said  information  be  denied,  and  said  petition 
dismissed. 

To  this  answer  was  attached  as  exhibits  the  certified  cop- 
ies of  the  two  orders  of  the  Circuit  Court  of  McLean  County 
in  said  answer  set  up,  and  the  same  were  made  a  part  of  said 
answer. 

The  order  of  said  Circuit  Court  of  date  September  18, 1897, 
is  as  follows : 

^*  It  now  appearing  satisfactorily  to  the  court  that  Edmund 
O'Connell,  the  master  in  chancery  of  this  court,  does  not 
possess  the  kind  of  qualifications  which  are  necessary  to  the 
discharge  of  the  duties  of  the  office  of  master  in  chancery, 
and  it  furthermore  appearing  that  said  Edmund  O'Connell, 
in  concert  with  others,  has  engaged  in  acts  intended  to  frus- 
trate and  embarrass  the  court  in  the  performance  and  exer- 
cise of  its  functions,** duties  and  privileges,  it  is  therefore 
ordered  that  said  Edmund  O'Connell  be,  and  he  is  hereby 
removed  from  said  office,  and  from  all  rights  to  and  inter- 
est in  the  same.  It  is  further  ordered  that  he  turn  over  and 
deliver  to  the  clerk  of  this  court  or  his  successor,  when 
appointed  and  qualified,  all  the  property  and  effects  in  bis 
hands  or  under  his  control  as  sach  master,  and  that  he  make 
a  report  of  his  acts  and  doings  in  obedience  to  this  order. 

It  is  ordered  that  Sain  Welty  be  appointed  master  in 
chancery  of  this  court  to  fill  the  vacancy  caused  by  the 
removal  of  Edmund  O'Connell,  and  that  he  file  bond  in  the 
sum  of  $50,000  in  the  usual  form,  conditioned  for  the  faithful 
discharge  of  his  duties  as  such  master. 

.    .  CoLosTiN  D.  Mters, 
Judge  of  the  Circuit  Court  of  McLean  County,  111.'* 
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The  record  before  as  in  this  case  presents  for  our  deter- 
mination the  question  of  the  right  of  the  appellee,  Sain 
Welty,  to  the  office  of  master  in  chancery  of  McLean  county, 
and  we  think  he  is  entitled  to  that  office  if  it  sufficiently 
appears  from  the  facts  set  up  in  the  appellant's  answer,  that 
the  relator,  Edmund  O'Connell,  was  lawfully  removed  there- 
from. 

The  appellant  contends  that  the  order  of  the  Circuit  Court 
of  McL^n  County  removing  the  relator,  Edmund  O^Connell, 
from  the  office  of  master  in  chancery,  relied  upon  and  set 
up  by  the  appellee  in  his  answer,  is  not  shown  to  have  been 
entered  upon  a  written  charge  against,  and  notice  to  the 
said  O'Connell,  nor  do  the  facts  found  by  the  court  in  said 
order  constitute  "  good  cause  "  for  removal  as  is  required  by 
chapter  90  of  the  Revised  Statutes  of  Illinois,  entitled, 
^'  Masters  in  Chancery,"  the  two  first  sections  of  which  are 
as  follows : 

^^  Sec.  1.  That  the  several  Circuit  Courts  may  appoint  in 
the  respective  counties  in  their  circuits  a  master  in  chan- 
cerv;    *    ♦    ♦ 

Sec.  2.  The  tenure  of  office  of  master  in  chancerv 
shall  be  two  years,  but  they  may  be  removed  from  office 
by  the  court  for  which  they  are  appointed  for  good  cause 
shown." 

While  the  appellee  contends,  that  as  the  statute  does  not 
specially  prescribe  that  a  formal  charge  must  be  made  and 
notice  given  before  the  court  can  remove,  neither  need  be 
required  to  warrant  the  court  in  removing;  hence  the  answer 
did  not  have  to  show  that  such  was  done  by  the  court,  and 
that  the  findings  of  the  court  in  its  said  order  of  removal 
were  sufficient  ^^  good  cause "  to  warrant  the  order  of 
removal 

That  no  formal  charge  need  be  made  nor  any  notice  given 
to  the  person  to  be  removed  from  an  office,  before  the  removal 
is  made,  in  cases  where  the  statute  conferring  the  power  of 
removal  does  not  prescribe  that  such  must  be  done,  is 
expressly  decided  by  our  Supreme  Court  in  the  case  of  The 
People  V.  Higgins,  15  111.  110«    And  in  that  case  the  court 
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also  holds  that  the  common  law  does  not  so  interpose  and 
attach  itself  to  the  statute  as  to  require  such  charge  or 
notice. 

The  case  is  referred  to  and  its  doctrine  approved  in  Wil- 
cox et  aJ.  V.  The  People  ex  rel.,  90  111.  206;  and  in  that 
case  the  court  refers  to  and  approves  the  doctrine  in  the  case 
of  The  People  v.  Stout,  19  How.  Pr.  171,  in  which  it  was 
held  that  ^*  Where  the  right  to  remove  a  public  officer  is 
vested,  by  legislative  or  constitutional  enactment,  in  a  par- 
ticular person  or  body,  for  cause,  or  upon  notice  to  the 
incumbent,  and  no  right  of  appeal  or  review  has  been 
expressly  given  by  law,  this  court  has  no  power  or  author- 
ity to  inquire  into  the  discretion  exercised  by  such  person 
or  body,  or  in  any  manner  to  review  such  removal." 

We  think  the  act  of  removal  by  the  court,  of  a  master  in 
chancery  under  said  section  2,  is  administrative  and  not 
judicial;  that  a  charge,  notice  and  trial  before  removal,  not 
being  expressly  prescribed  by  the  statute,  are  not  necessary 
before  removal  Wilcox  v.  People  ex  rel.,  90  111.  186;  Don- 
ahue V.  County  of  Will,  100  111.  94,  and  People  v.  Mays,  117 
III  257. 

The  fact  that  this  statute  confers  the  power  of  removal 
upon  the  Circuit  Courts,  we  think  does  not  make  it  a  judi- 
cial act;  because  administrative  power  is  often  granted  by 
legislative  enactment,  to  the  courts,  and  when  so  conferred 
and  acted  upon  by  the  courts,  such  acts  have  been  sustained. 
See  People  v.  Morgan,  90  111.  558;  People  v.  Nelson,  133  IlL 
600;  Owners  of  Land  v.  People,  113  111.  809. 

In  the  Morgan  case,  mpra^  at  page  563,  the  court  illus- 
trates what  are  administrative  acts  properly  exercised  by 
courts  by  saying,  "  as  when  masters  in  chancery  are  ap- 
pointed by  the  Circuit  Court  of  this  State."  These  courts, 
in  selecting  the  masters  in  chancery,  pass  upon  the  qualifi- 
cations of  the  person  selected  and  appointed  to  that  office, 
without  being  bound  by  any  rigid  rule  of  evidence;  and 
after  the  persons  are  so  appointed,  nearly  all  their  official 
acts  come  under  the  eye  of  the  courts,  and  many  of  them 
must  be  approved  by  the  courts  before  they  are  effective; 
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then  it  is  not  necessary  to  so  construe  said  section  2  of  the 
statute,  and  by  judicial  construction  say  it  means  that  good 
cause  must  be  shown  to  the  court,  by  notice  given  of  a  charge 
made  and  evidence  heard,  before  the  court  may  remove  a 
master  in  chancery,  when  the  statute  is  silent  as  to  these 
steps,  since  we  know  in  practice  that  the  courts  are  fully 
advised  of  the  qualifications  of  such  masters,  by  the  manner 
in  which  they  perform  their  ofiicial  duty.  We  think  the 
object  sought  by  this  statute  does  not  require  us  to  so  hold. 

When  we  consider  that  the  masters  in  chancery  in  this 
State  perform  many  official  duties  as  assistants  to  the 
chancellors,  we  think  in  order  that  their  services  may  be 
efficient,  they  should  be  persons  well  qualified  to  perform 
these  duties;  and  the  Circuit  Courts  may  with  great  accuracy 
determine  from  their  own  observation  of  the  official  conduct 
of  these  officers,  or  in  such  manner  as  in  their  judgment  seems 
best,  when  occasion  requires  it,  and  say  that  good  cause 
exists  for  their  removal,  and  then  remove  them  therefor,  not 
acting  arbitrarily,  but  considerately  and  discreetly. 

We  know  there  is  some  force  in  the  contention  of  the 
appellant,  that  if  the  Circuit  Courts  are  to  be  the  sole 
judges,  from  their  own  observation  or  in  any  other  manner, 
when  good  cause,  for  which  they  may  remove  their  masters 
in  chancery  from  office,  exists,  and  also  the  specification  of 
what  is  good  cause,  then  there  is  but  little  restraint  upon 
them,  for  if  they  choose  to  remove  from  mere  caprice,  they 
have  but  to  state  it  is  from  good  cause,  which  they  find  to 
exist.  But  confidence  must  be  reposed  somewhere,  and  the 
power  to  remove  is  vested  by  this  act  in  the  Circuit  Courts 
without  prescribing  the  form  of  precedure,  and  whether 
they  act  by  their  judges,  or  judges  and  juries,  after  chai^, 
notice  and  trial,  or  without  these  upon  their  own  observa- 
tions of  the  acts  and  conduct  of  these  officers,  or  otherwise, 
that  objection  still  to  some  extent  remains.  (See  People  v. 
Higgins,  supra.) 

As  to  the  sufficiency  of  the  facts  found  by  the  court  in  its 
order  of  removal,  we  will  say  that  certainly  if  the  relator 
did  not  possess  the  kind  of  qualifications  which  are  neces- 
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sary  to  the  discharge  of  the  duties  of  the  office  of  master  in 
chancery  of  McLean  county,  then  as  soon  as  that  fact  was 
properly  ascertained  by  the  Circuit  Court  of  MeLeanOonnty 
it  was  the  duty  of  that  court  to  remove  him  from  that  office, 
and  appoint  another  person  who  did  possess  the  necessary 
qualifications.  As  the  certified  copy  of  the  order  of  thfit 
court,  in  this  opinion  heretofore  noted,  was  an  exhibit  to 
and  part  of  the  appellant's  answer  to  the  rule  to  show  cause 
why  said  information  should  not  be  ordered  filed  as  prayed 
for  by  said  petition,  the  answer  satisfied  the  said  rule  by 
showing  conclusively,  that  the  appellee  was  and  is  the  de 
jure  ijfiaster  in  chancery  of  McLean  county;  hence  the  court 
below  did  not  err  herein,  when  it  refused  to  strike  the 
answer  from  the  files  and  dismissed  the  petition. 

Therefore  we  affirm  the  judgment  appealed  from  in  this 
case. 

Judgment  affirmed. 
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Jacob  W.  Banseh  t.  D.  R.  Anderson. 

1.  Slander  and  lABEL^PrivUeged  Commttnica^ion^.— No  action  for 
slander  or  libel  can  be  maintained  against  a  judge,  or  one  exercising 
judicial  functions,  for  anything  he  may  write  or  say  in  his  judicial 
capacity  upon  the  determination  of  a  cause  or  matt^  pending  before 
him,  but  it  can  not  be  held' that  after  the  judicial  duty  is  performed  and 
ended,  the  person  so  acting  may  wantonly  or  maliciously  assail  and 
defame  the  character  of  a  party  or  witness,  publicly  or  privately, 
and  shield  himself  behind  the  defense  of  privilege. 

2.  Saub — Privileged  Communicatums^ Statements  by  a  Ccuntff 
Superintendent  of  Sckoola  of  Beamms  for  Revoking  a  CeriifltxUe.—A 
county  superintendent  of  schools  has  the  right  in  good  faitii  and  for 
justifiable  motives  to  conununicate  to  a  school  board  his  reasons  f<^ 
revoking  the  certificate  of  a  teacher  employed  by  them,  and  such  a 
commimication  is  conditionally  privileged. 

8.  SAXK-^Privileged  Communioations^Burden  of  Proof  Shifted.-^ 
The  doctrine  of  privileged  communications  merely  changes  the  rule  of 
evidence,  rebutting  the  presumption  of  malice  arising  from  the  speaking 
of  defamatory  words  which  would  otherwise  be  actionable  per  se,  and 
imposing  upon  the  injured  party  the  burden  of  proving  actual  or  expren 
malice,  proof  of  which  will  defeat  the  defense  of  privilege. 

4.  QAVE—Certain  Evidence  'Held  AdmistHble  ft>  Defeat  the  Defense  of 
Privileged  Communication. — In  an  action  for  slander,  where  the  defense 
of  privileged  communication  is  interposed  and  relied  upon,  the  court 
holds  that  it  is  competent  for  the  plaintiff  to  prove  facts  and  circum- 
stances and  statements  by  the  defendant,  inconsistent  with  such  defense; 
and  that  a  statement  by  him  that  "  I  don't  make  these  charges  as  a 
public  officer,  I  make  them  as  a  private  citizen,'*  is  admissilde. 
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5.  Samr— Certain  Evidence  Hdd  AdnUasible  as  Tending  to  Show 
Malice,— The  oourt  }x6\d»  that  certain  statemenits  made  by  the  defendant 
in  an  action  for  slander  should  have  been  allowed  to  go  to  the  jury 
upon  the  question  of  actual  malice,  and  as  bearing  upon  the  motives  of 
appellant  in  making  the  charges  complained  of. 

6.  8XUE.— Proof  of  Words  Not  Charged  as  Showing  JIfa/iee.— Other 
words  imputing  the  same  charge,  though  not  laid  in  the  declaration,  are 
admissible  for  the  purpose  of  showing  malice. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Circuit  Court  of 
Grundy  County;  the  Hon.  H.  M.  Trimble,  Judge,  presiding.  Heard  in 
this  oourt  at  the  December  term,  1897.  Reversed  and  remanded. 
Opinion  filed  May  28, 1898. 

£.  L.  Gijoteb  and  Cornelius  Beabdon,  attorneys  for 
appellant. 

The  statute  of  this  State  only  empowers  the  county 
snperintendent  to  revoke  the  certificate  of  a  teacher  for  im- 
morality, incompetency  or  other  jast  cause,  and  does  not 
empower  him  to  call  a  meeting  in  a  public  building  and 
slander  his  good  name  and  destroy  his  reputation.  Hurd'a 
Statutes,  Chap.  122,  Sec.  20. 

The  speaking  of  equivalent  words  is  not  enough  to  sup- 
port an  action  of  slander  and  unless  the  plaintiff  can  prove 
the  speaking  of  the  words  laid  in  the  declaration  or  so  many 
of  them  as  will  establish  the  cause  of  action  his  cause  must 
fail;  but  the  words  imputing  the  same  charge,  though  not 
laid  in  the  declaration,  are  admissible  for  the  purpose  of 
showing  malice.    Schmisseur  v.  Ereilich,  92  111.  347. 

The  speaking  of  other  words,  if  they  have  any  legitimate 
bearing  upon  the  disposition  of  the  defendant's  mind  at  the 
time  of  uttering  the  slander  complained  of,  is  admissible  to 
show  the  malice  of  the  defendant,  and  it  is  immaterial 
whether  the  other  words  found  ape  themselves  actionable 
or  not.  18  American  &  £.  Ency.  of  Law,  429;  Severance 
V.  Hilton,  82  N.  H.  289;  Symonds  v.  Carter,  82  N.  H.  468. 

Privileged  communications  are  of  two  kinds:  (1)  absolute 
and  (2)  qualified.  Absolute  privileged  communications 
come  under  three  heads :  (1)  parliamentary  proceedings,  (2) 
judicial  proceedings,  (8)  naval  and  military  affairs,  etc. 
Odgers,  L.  &  8.,  184;  White  v.  Nicholls,  8  How.  (U.  S.)  266. 
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If  Anderson's  words  can  possibly  come  under  the  head  of 
privileged  they  are  only  qualifiedly  so  for  the  reason  it 
might  have  been  of  general  interest  to  the  community  to 
know  why  he  had  revoked  Rausch's  certificate.  Nix  v. 
Caldwell,  81  Ky.  293;  Marks  v.  Baker,  28  Minn.  162;  Cooley 
on  Torts,  271. 

But  in  order  that  this  protecting  mantle  of  the  law  might 
be  thrown  around  him,  the  communication  must  have  been 
made  honafide  to  a  person  or  persons  having  a  correspond- 
ing interest  or  duty.  King  v.  PaJbterson,  49  N.  J.  L.  417; 
Whiteley  v.  Adams,  16  C.  B.  K  8.  (119  Common  Law  Rep.) 
893;  Briggs  v.  Garrett,  2  Cent^  Rep.  (Pa.)  364. 

And  it  can  be  made  only  where  it  is  made  honestly  and 
in  good  faith  for  the  common  good.  Wharton  v.  Wright, 
80  III.  App.  343;  Wright  v.  Wright,  30  111.  App.  349. 

And  under  such  circumstances  as  to  negative  the  presump- 
tion of  malice.    Elam  v.  Badger,  23  111.  498. 

And  based  upon  reasonable  and  probable  cause;  a  mali- 
cious lie  is  not  privileged.  Briggs  v.  Oarrett,  2  Cent.  Rep. 
(Pa.)  364. 

Such  reasonable  or  probable  cause  must  be  of  suflScient 
force  and  character  (charging  larceny)  as  would  justify  a 
prosecution  for  the  alleged  crime.  Neeb  v.  Hope,  111  Pa. 
St.  145,  2  Cent  Rep.  71;  Conroy  v.  Pittsburgh  Times,  11 
L.  R.  A  725. 

And  when  made  to  a  public  body,  that  body  must  have 
some  duty  to  perform  and  power  to  act  upon  the  informa- 
tion derived.    Townshend's  S.  &  L.,  Sec.  235. 

From  the  speaking  of  actionable  words  malice  js  implied. 
Hosley  v.  Brooks,  20  111.  115;  Flagg  v.  Roberts,  67  111.  485; 
Hintz  V.  Graupner,  138  111.  166. 

But  this  does  not  prevent  proof  of  actual  malice — either 
to  aggravate  the  damages  (Fry  v.  Bennett,  28  N.  Y.  330, 
True  V.  Plumley,  36  Maine,  466),  or  to  defeat  the  defense  of 
privileged  publication.  Townshend's  S.  &  L.,  Sec.  392; 
Babonneau  v.  Farrell,  15  C.  B.  (80  Common  Law  Rep.)  360; 
King  V.  Root,  4  Wend.  113;  Garrett  v.  Dickerson,  19  Md. 
418. 
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Lincoln  &  Stead,  attorneys  for  appellee. 

We  concede  that  the  rule  as  to  qualified  privilege  as 
announced  by  the  early  decisions  of  the  courts  was  substan- 
tially as  contended  for  by  appellant's  counsel.  Under  tha 
old  rule  the  privilege  extended  only  to  communications 
made  hona  fide  upon  a  subject-matter  in  which  the  party 
communicating  had  an  interest,  or  in  reference  to  which  he 
had  a  duty  to  a  person  having  a  corresponding  interest  or 
duty.  ' 

The  tendency  of  modern  courts  of  our  own  and  other 
States  has  uniformly  been  toward  a  more  liberal  construc- 
tion. The  rule  to-day  is  that  the  qualified  privilege  extends 
to  all  communications  made  in  good  faith,  in  the  perform- 
ance of  a  duty  legal  or  moral — to  all  statements  made  to 
protect  one's  person,  property  or  reputation,  and  to  all  state- 
ments made  to  subserve  the  public  good. 

"  Every  one  who  believes  himself  to  be  possessed  of  knowl- 
edge which,  if  true,  does  or  may  aflfect  the  rights  and  interests 
of  another,  has  the  right  in  good  faith  to  communicate  his 
belief  to  that  other.  He  may  make  the  communication 
with  or  without  any  previous  request,  and  whether  he  has 
or  has  not  personally  any  interest  in  the  subject-matter  of 
the  communication,  and  although  no  reasonable  or  probable 
cause  for  the  belief  may  exist.  The  right  is  founded  on  the 
belief."     Townshend  on  Slander,  Sec.  241. 

"  Communications  made  in  the  discharge  of  a  duty  arising 
from  a  confidential  relationship  existing  between  the  parties 
are  qttalifiedly  privileged."     Odgers  on  Slander,  209,  210. 

"  The  relationship  exists  whenever  any  trust  or  confidence 
is  reposed  by  one  in  the  other."  Odgers  on  Slander,  210; 
Young  V.  Richardson,  4  Brad.  364. 

"  Where  a  letter  was  written  by  an  inhabitant  of  a  school 
district  to  the  school  committee,  making  charges  against  a 
school  teacher,  it  was  held  that  a  confidential'  relationship 
existed  and  that  the  communication  was  conditionally  priv- 
ileged."   Bod  well  V.  Osgood,  3  Pick.  379. 

"The  defendant  at  a  town  meeting  charged  the  plaintiff 
with  illegal  voting.    Held,  that  the  voters  of  the  town  had 
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such  an  interest  in  the  subject-matter  as  to  bring  the  cuse 
within  the  rule  of  a  qualified  privilege/'  Bradley  v.  Heath, 
22  Am.  Dec.  418. 

"  A  sentence  of  ex-commnnication  from  a  church  was  read 
by  the  pastor  to  his  congregation  subsequent  to  the  trial. 
Held,  conditionally  privileged."  Famsworth  v.  Storrs,  5 
Gush.  412. 

"  A  communication  charging  a  person  with  bad  moral 
character  and  unfit  to  teach  school  was  made  to  a  superior 
tondent  by  persons  interested  in  the  school  within  his  juris- 
diction, for  the  purpose  of  preventing  the  issuance  of  a 
license.  Held,  privileged."  Wieman  v^  Mabee,  40  Am.  Bep. 
477. 

^'  A  communication  is  privileged  within  the  rule  when 
made  in  answer  to  one  having  an  interest.  It  will  be 
privileged  if  volunteered  when  the  party  to  whom  it  is 
made  has  an  int€|rest  in  it,  and  such  party  stands  in  such 
relation  to  him  as  to  make  it  a  reasonable  duty,  or  at  least 
probable,  that  he  should  give  the  information."  Crane  v. 
Waters,  10  Fed.  Rep.  619;  Locke  v.  Bradstreet  Co.,  22  Fed. 
Bep.  771;  Erber  v.  Dun  &  Co.,  12  Fed.  Bep.  526. 

"  If  the  communication  is  fairly  warrantable  by  any  rea- 
sonable occasion  or  exigency,  the  communication  is  protected 
for  the  common  convenience  and  welfare  of  society."  Briggs 
V.  Garrett,  111  Pa.  St.  404. 

^'  It  is  sufficient  to  confer  the  privilege  that  the  matter  is 
of  public  interest  to  the  community."  Smith  v.  Higgins^ 
16  Gray,  261;  Marks  v.  Baker,  ^8  Minn.  1-62. 

The  occasion  being  one  of  qualified  privilege  it  was  incum- 
bent upon  the  plaintiff  to  prove  that  appellee  in  uttering  the 
charges  was  actuated  by  express  malice.  Gilmer  v.  Eubank, 
13  111.  271;  Wharton  v.  Wright,  30  111.  App.  343;  Cristman 
V.  Cristman,  36  111.  App.  667;  Bradley  v.  Heath,  22  Aig. 
Dec.  418;  Townshend  on  Slander,  Sec.  209. 

Mb.  Presiding  Justice  Cbabtbbe  deliybbkd  Tffs  opikioh 

OF  THE  COUET. 

This  was  an  action  on  the  ease  for  slander,  brought  by 
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appellant  against  appellee,  who  was  superintendent  of 
schools  of  Grnndy  county,  while  appellant  was  principal 
of  the  high  school  at  the  village  of  Mazon  in  the  same 
county. 

In  August,  1894,  appellee  examined  appellant  as  to  his 
qualifications,  and  issued  to  him  a  teacher's  certificate  of  the 
first  grade,  and  afterward,  on  September  3,  1896,  appellee 
issued  to  appellant  a  new  certificate  of  the  first  grade,  with- 
out further  examination. 

Appellant  was  engaged  in  teaching  his  third  year  in  the 
schools  of  Mason,  when,  on  Saturday,  December  5,  1896, 
appellee  revoked  his  certificate;and  informed  him  of  the  rea- 
sons therefor.  Appellant  communicated  to  the  school  board 
the  fact  that  his  certificate  had  been  revoked,  bat  at  their 
request  taught  the  school  on  the  following  Monday  and 
during  the  forenoon  of  Tuesday,  on  which  day  appellee  vis> 
ited  Mazon,  and  at  a  public  meeting  held  in  the  school  house 
on  the  afternoon  of  that  day  appellee  publicly  gave  his 
reasons  for  revoking  appellant's  certificate.  It  is  for  the 
language  used  on  that  occasion  that  this  suit  is  brought 
The  defamatory  words  charged  in  the  declaration  (omitting 
the  innuendoes)  are  as  follows :  **  He  stole  two  books; "  "  J. 
W.  Bausch  stole  two  books. "  "  He  stole  two  books  from 
the  Qrundy  County  Teacher's  Library  Association. '?  "  I 
found  one  of  the  books  in  his  possession."  ^^  I  went  to  the 
library  and  found  that  he  had  never  put  these  books  in  the 
library,  and  that  shows  that  he  intended  to  steal  the  books 
when  he  first  received  them  as  a  director  of  the  library." 

To  the  declaration  appellee  filed  six  pleas,  the  first  being 
the  general  issue,  the  second,  third  and  fourth  were  pleas  of 
justification,  while  the  fifth  and  sixth  pleas  averred  that  the 
occasion  upon  which  the  words  were  spoken,  was  in  law 
privileged.  A  demurrer  being  sustained  to  the  fifth  and 
sixth  pleas,  appellee  filed  two  amended  pleas  and  an  addi- 
tional plea,  which  are  designated  in  the  abstract  as  the 
•*  amended  5th  plea, "  "  amended  6th  plea, "  and  "  7th  plea." 
That  it  may  be  seen  just  what  appellee's  defense  was,  we 
here  set  out  his  fifth  plea  in  full,  which  was  as  follows : 
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^'  And  for  a  further  plea  in  this  behalf,  the  defendant  says 
that  the  plaintiff  oaght  not  to  have  his  aforesaid  action 
against  him,  the  defendant,  because  he  says  that  the  defend- 
ant, before  and  at  the  time  of  the  committing  of  said  sup- 
posed grievances  in  the  said  declaration  mentioned,  was  the 
duly  elected  and  qualified  superintendent  of  schools  in  and 
for  the  county  of  Grundy  in  the  State  of  Illinois;  and  was 
then  and  there  in  the  discharge  of  his  duties  as  such  super- 
intendent of  schools;  and  the  said  plaintiff  was  then  and 
there  a  teacher  in  district  No.  7,  of  the  township  of  Mazon 
in  said  Grundy  county;  and  was  then  and  there  teaching  as 
a  teacher  of  public  schools  in  said  district,  under  a  certificate 
issued  to  him  by  the  defendant  herein,  as  such  county  super- 
intendent of  schools.  And  the  defendant  further  avers 
that  before  the  time  of  the  supposed  grievances  in  said 
declaration  mentioned,  and  while  the  defendant  was  such 
county  superintendent  of  schools,  and  said  plaintiff  was 
teacher  in  district  No.  7,  the  said  plaintiff  was  accused 
of  the  embezzlement  and  larceny  of  two  certain  books,  each 
of  the  value  of  one  dollar,  the  personal  property  of  the 
Grundy  County  Teacher's  Library  Association;  and  which 
said  charge  then  and  there  affected  the  good  moral 
character  and  qualification  of  said  plaintiff  as  such  teacher 
of  the  public  schools;  and  the  defendant  avers  that  he  then 
and  there,  in  his  official  capacity  as  such  county  super- 
intendent of  schools  investigated  said  accusation,  and 
interviewed  said  plaintiff  in  regard  thereto;  and  then  and 
there  personally  ascertained  in  the  presence  of  the  said  plaint- 
iff, that  said  plaintiff  had  withheld  said  books  from  said 
Grundy  County  Teacher's  Library  Association, with  unlawful 
intent  then  and  there  to  convert  the  same  to  his  own  use,  and 
with  intent  to  steal  the  same;  and  he  then  and  there  found 
one  of  the  said  books  concealed  by  said  plaintiff,  about  the 
premises  of  him,  the  said  plaintiff;  and  that  thereupon,  and 
by  reason  of  such  immoral  conduct  on  the  part  of  the  said 
plaintiff,  he  had  then  and  there  revoked  the  certificate  of  said 
plaintiff  as  by  law  he  was  authorized  to  do,  and  had  exercised 
his  authority  in  that  regard  conscientiously,  with  the  sole 
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desire  to  do  his  full  duty,  and  promote  the  interests  of  the  pub- 
lic, and  the  interests  of  the  public  schools  of  said  Grundy 
county;  that  thereupon  said  plaintiff  still  persisted  in  his 
rights  to  fill  the  position  of  teacher  in  said  district  "So.  7, 
notwithstanding  such  revocation  of  his  certificate,  and  was 
then  and  there  endeavoring,  publicly  and  privately,  to 
influence  the  board  of  directors  and  the  public  of  said  dis- 
trict Ko.  7,  that  the  defendant  had  acted  with  selfish  and 
improper  motives  regarding  the  revocation  of  such  certifi- 
cate; and  was  then  and  there  endeavoring  to  obtain  from 
this  defendant  a  renewal  of  his  said  certificate,  so  that  he 
might  continue  as  such  teacher  of  the  public  schools  in  said 
county  of  Grundy;  and  that  thereupon  the  board  of  direct- 
ors of  said  district  No.  7  requested  the  defendant  to  then 
and  .there  state  his  reasons  for  the  revocation  of  such  certifi- 
cate; and  said  board  of  directors  then  and  there  met  together 
for  the  purpose  of  hearing  the  statements  of  this  defend- 
ant for  his  official  action  in  so  canceling  the  certificate  of 
the  plaintiff,  at  which  meeting  the  plaintiff  was  present, 
and  then  and  there  took  part  in  the  investigations  then  and 
there  held,  touching  the  moral  conduct  of  him,  the  said 
plaintiff;  and  the  defendant  was  then  and  there  in  his  official 
capacity  as  such  county  superintendent  of  schools,  to  make 
known  his  reasons  for  the  revocation  of  such  certificate,  and 
for  his  refusal  to  issue  a  new  certificate  to  said  plaintiff; 
wherefore  the  defendant,  at  same  time  and  place  mentioned 
in  said  declaration,  then  and  there  spoke  and  published  of 
and  concerning  the  plaintiff,  the  said  several  words  in  the 
said  declaration  mentioned,  as  he  was  privileged  and  as  it 
was  lawful  for  him  to  do,  for  the  cause  aforesaid;  and  this 
the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  plaintiff  ought  to  have  his  aforesaid  action 
against  him,^  etc. 

The  amended  sixth  plea  was  substantially  like  the  amended 
fifth  plea,  except  that  it  further  alleged  that  after  the  revo- 
cation of  the  license,  the  plaintiff  was  endeavoring  to  con- 
vince the  public  in  said  town  of  Mazon,  that  appellee,  in 
revoking  plaintiff's  certificate,  had  acted  from  personal  and 
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malicioas  motiyes  only^  and  that  plaintiff  and  his  friends 
were  circulating  statements  to  that  effect,  and  avers  that  hev 
the  defendant,  spoke  said  wcnrds  in  defense  and  jnstification 
of  his  official  condnct,  and  with  no  motive  save  to  state  his 
reasons  for  revoking  said  license  and  for  bis  vef  osal  to  issue 
a  new  license. 

The  seventh  plea  was  not  essentiaDj  different  from  the 
amended  sixth  plea.  A  demurrer  to  these  pleas  was  over- 
ruled, and  the  cause  came  on  for  trial  bj  a  jury.  At  the 
elose  of  the  plaintiff's  testimony,  the  court,  on  motion  of 
defendant's  counsel,  gave  to  the  jury  the  following  instruc- 
tion: 

^  The  court  instructs  the  jury  that  the  plaintiff  has  not 
established  a  cause  of  action  in  this  case  against  the  defend- 
ant, and  that  you  will  find  the  defendant  not  guilty." 

Whereupon  the  jury  returned  a  verdict  of  not  guilty. 
The  court  overruled  a  moti(Hi  for  new  trial  and  entered 
judgment  against  appellant  for  the  costs  of  suit,  and  lie 
brings  the  case  here  by  appeal. 

He  insists  that  the  court  erred  in  directing  a  verdict  for 
the  defendant;  also  in  its  rulings  upon  the  admission  and 
rejection  of  evidence,  and  in  overruling  his  motion  for  a 
new  trial. 

Many  witnesses  were  introduced  to  prove  the  speaking  of 
the  defamatory  words  charged  in  the  declaration,  and  while 
there  was  the  usual  difficulty  in  getting  them  to  testify  to 
the  exact  words  as  laid,  it  is  quite  clear  that  several  of  them 
swore  to  the  precise  words  charged,  so  that,  upon  that 
point,  there  was  certainly  evidence  sufficient  to  go  to  the 
jury.  We  do  not  understand  counsel  for  appellee  to  deny 
that  the  words  charged  are  prima  fade  slanderous  and 
actionable,  but  they  insist  that  the  occasion,  and  the  cir- 
cumstances under  which  they  were  spoken,  rendered  them 
absolutely  privileged;  and  this  was  evidently  the  ground 
upon  which  the  court  directed  a  verdict  for  appellee. 

The  contention  is,  that  in  revoking  the  certificate  of 
appellant,  and  giving  his  reasons  therefor,  appellee  acted  in 
a  judicial  capacity,  and  is  therefore  not,responsible  for  what 
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he  may  have  said  in  relation  thereto,  on  the  principle,  as 
laid  down  by  the  authorities,  that  '*  no  action  for  slander  or 
libel  can  be  maintained  against  a  jndge,  or  one  exercising 
judicial  functions,  for  anything  he  may  say  or  write  in  his 
judicial  capa<;ity  upon  the  trial,  or  upon  the  determination 
of  a  caase  or  matter  pending  before  him;  if  improper,  it 
may  be  a  ground  for  his  impeachment,  or  for  an  application 
for  his  removal,  but  not  for  an  action  of  slander  or  libel. 
*  *  *  No  public  officer  is  responsible,  in  a  civil  suit,  for 
a  judicial  determination,  however  erroneous  it  may  be  and 
however  malicious  the*  motive  which  produced  it"  Towns- 
hend  on  S.  &  L.,  Sec.  227.    . 

It  is  to  be  observed,  however,  that  this  exemption  appears 
only  to  apply  to  what  is  said  or  written  by  the  judicial  offi- 
cer ^^  upon  the  trial,  or  upon  the  determination  of  a  cause 
or  matter  pending  before  him,  and  while  he  is  acting  in  a 
judicial  capacity .''  The  reasons  for  the  rule  are  obvious  and 
need  not  be  discussed.  But  we  apprehend  it  has  never 
been  held  that  after  the  case  is  determined  and  the  judicial 
duty  is  performed  and  ended,  a  judge  may  wantonly  or 
maliciously  assail  and  defame  the  character  of  a  party  or 
witness  in  the  case,  publicly  or  privately,  and  shield  himself 
behind  the  defense  of  privilege.  When  acting  as  a  pri- 
vate individual,  we  suppose  a  judge  to  be  just  as  liable  to 
an  action  for  slander  as  any  one  else.  And  by  these 
remarks  we  do  not  intend  to  be  understood  as  intimating 
any  opinion  as  to  the  •  motives  of  the  a|>pellee  in  using  the 
language  concerning  the  appellant  charged  in  the  declara- 
tion, but  simply  make  them  as  a  basis  for  examining  the 
question  as  to  whether  they  were  absolutely  privileged,  as 
claimed  by  appellee.  If  appellee  had  good  grounds  for 
believing  the  charge  he  made  against  appellant,  that  would 
be  a  sufficient  reason  for  revoking  the  certificate;  whether 
that  was  done  in  a  judicial  or  ministerial  capacity  we  do 
not  deem  it  important  to  discuss.  And  we  are  of  the 
opinion  appellee  had  the  right,  in  good  faith  and  for  justi- 
fiable motives,  to  communicate  to  the  school  board  his 
reasons  for  revoking  the  certificate,  and  that  such  a  com- 
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munication  would  have  been  at  least  conditionally  priv- 
ileged. Courts  generally  are  not  inclined  to  extend  the 
doctrine  of  absolutely  privileged  communications  (Cook  v. 
Hill,  3  Sandf.  34:1),  nor  are  we.  In  our  opinion  the  trial 
court  was  in  error  in  holding  the  speaking  of  the  words 
complained  of,  under  the  circumstances  shown  by  the  evi- 
dence, absolutely  privileged. 

Townshend  says,  in  his  work  on  slander  and  libel  above 
referred  to :  "  Instead  of  the  expression  *  privileged  com- 
munication,* it  is  more  correct  to  say  that  the  communica- 
tion was  made  on  an  occasion  which  rebuts  the  presumption 
of  malice."  (Sec.  209.)  And  in  Wright  v.  Woodgate,  3 
Crompton,  Meeson  &  Roscoe,  573,  it  is  said :  "  A  privileged 
communication  means  nothing  more  than  that  the  occasion 
of  making  it  rebuts  the  prima  facie  inference  of  malice 
arising  from  the  publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon  him  the  onus  of 
proving  malice  in  fact."  (Quoted  approvingly  in  White  v. 
Nicholls,  3  How.  (U.  S.)  266.) 

The  Supreme  Court  of  this  State  in  Gilmer  v.  Eubank,  13 
111.  271,  say :  ^^  There  is  a  class  of  cases  where  the  occasion 
of  the  speaking  of  the  words  may,  without  regard  to  their 
truth  or  falsity,  afford  an  excuse  or  justification  to  the  party; 
such,  for  instance,  as  the  statements  of  a  master  respecting 
the  character  of  a  servant;  communications  addressed  to  the 
appointing  power,  relative  to  the  conduct  of  a  public  officer, 
or  concerning  the  qualifications  of  an  applicant  for  office; 
expressions  used  in  the  course  of  a  judicial  proceeding  by  a 
judge,  attorney,  witness,  juror  or  party;  and  communica- 
tions made  to  others  in  confidence,  or  in  the  way  of  admo- 
nition or  advice.  In  such  cases  an  action  can  not  be 
sustained  without  proof  of  actual  malice.  If  the  party  acted 
from  honest  motives  and  for  justifiable  purposes,  the  law, 
from  reasons  of  public  policy,  excuses  him.  But  he  is  not 
permitted,  under  the  pretense  of  discharging  a  duty  to  him- 
self or  society,  to  inflict  an  injury  to  the  reputation  of 
another.  If  he  makes  use  of  the  occasion  for  the  purpose  of 
traducing  another,  the  occasion  will  not  protect  him^  and  he 
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will  be  answerable  for  the  consequences."  Again  in  Elam 
V.  Badger,  23  III.  498,  it  is  said :  '^  Many  cases  might  be 
referred  to,  illustrating  the  general  principle  that  a  publica- 
tion warranted  by  an  occasion  apparently  beneficial  and 
honest,  is  not  actionable,  in  the  absence  of  express  malice. 
Bat  in  all  these  cases,  where  the  occasion  is  suificient  to 
raise  the  question  of  actual  malice,  the  doctrine  must  be 
understood  with  this  limitation,  that  the  times  and  mode  of 
the  speaking  the  words  are  suited  to  the  occasion.  No 
speaking  of  slanderous  words  can  be  justified  which  is  not 
warranted  by  the  occasion  and  circumstances." 

In  nearly  all  the  adjudicated  cases  on  this  subject  the 
principle  seems  to  be  recognized  that  proof  of  express  malice 
will  defeat  the  defense  of  privilege;  that  the  doctrine  of 
"privileged  communication"  merely  changes  the  rule  of 
evidence,  rebutting  the  presumption  of  malice  arising  from 
the  speaking  of  defamatory  words  which  would  other  svise 
be  action;able  per  se^  and  imposing  upon  the  injured  party 
the  burden  of  proving  actual  or  express  malice.  Whether 
such  malice  did  or  did  not  actuate  and  induce  the  publica- 
tion is  a  question  for  the  determination  of  the  jury.  (White 
v.  Nicholls,  3  How.  (U.  S.)  266.)  Applying  these  principles 
to  the  case  at  bar,  we  are  bound  to  hold  that  appellant  has 
not  had  a  fair  trial. 

Beyond  the  mere  speaking  of  the  precise  words  charged 
in  the  declaration,  he  was  not  permitted  to  prove  anything 
whatever  of  what  transpired  or  was  said  by  appellee  at  the 
meeting  when  the  alleged  slanderous  words  were  spoken. 
After  several  witnesses  had  sworn  to  the  uttering  of  the 
precise  words  charged  in  the  declaration,  counsel  for  appel- 
lant offered  to  prove  that  at  the  same  public  meeting 
appellee  said,  "  I  want  the  opportunity  and  the  chance  of 
meeting  J.  W.  Rausch  in  the  Circuit  Court  of  Grundy 
County,  where  I  may  prove  that  he  is  a  thief  and  a  rascal, 
and  show  him  up  to  the  people  of  Grundy  county."  That 
a  witness  then  said  to  appellee,  "  Yes,  you  would  like  to 
get  into  court  to  show  him  up  because  you  are  a  public 
officer  and  your  suit  would  be  tried  at  the  public  expense 
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and  it  would  finally  fall  on  us  tax  payers  to  pay  the  bill. 
And  that  appellee  then  replied  in  substance,  "  No,  I  don't 
make  these  charges  as  a  public  officer;  I  make  them  as  a 
private  citizen  and  hold  myself  personally  responsible  for 
everything  I  have  said,  and  I  go  into  court  as  a  private 
citizen  and  not  as  a  public  officer;  I  will  defend  any  suit  for 
damages  which  Bausoh  may  bring  against  me,  growing  out 
of  what  I  have  said,  as  a  private  individual  and  pay  my  own 
expenses."  But  the  court  rejected  the  offer  and  refused  to 
admit  the  evidente.  In  this  we  think  the  court  was  in  error. 
The  defense  of  **^priVileged  communication  ^'  being  inters 
posed  and  relied  upon,  it  was  certainly  competent  for  appel- 
lant to  prove  facts  and  circumstances,  as  well  as  statements 
of  appellee,  inconsistent  with  such  defense.  It  was  also 
proper  evidence  to  go  to  the  jury  upon  the  question  of 
actual  malice,  and  as  bearing  upon  the  motives  of  appellee 
in  making  the  charges  he  preferred  against  appellant. 
Again,  the  words  complained  of  imputed  to  appellant  the 
crime  of  larceny,  and  the  assertion  by  appellee  that  he  could 
prove  appellant  was  a  thief,  it  seems  to  us  was  but  a  repe- 
tition of  the  charge — not  in  the  language  complained  of  in 
the  declaration  it  is  true,  but  it  was  using  words  of  like  im- 
port, although  not  so  specific,  and  this  we  understand  to  be 
always  permissible  for  the  purpose  of  showing  malice. 
(Schmisseurv.  Kreilich,  92  111.  347;  Ransom  v.  McCurley, 
140  111.  626.) 

In  Eustell  v.  Macquister,  I  Camp.  (Nisi  Prius)  49,  it  was 
held  that,  although  no  evidence  can  be  given  of  any  special 
damage  not  laid  in  the  declaration,  yfet  that  any  words,  or 
any  act  of  the  defendant,  is  admissible  to  show  qtto  animo 
he  spoke  the  words  which  are  the  subject  of  the  action.  (2 
Starkie  on  Slander,  66;  Shock  v.  M'Chesney,  2  Yeates  (Pa.) 
473;  Wallis  v.  Mease,  3  Binney  (Pa.)  546.) 

Under  the  circumstances  of  this  case  we  think  the  evidence 
should  have  been  admitted.  No  attempt  being  made  to 
justify  the  charges  by  proof  that  they  were  true,  and  the 
whole  defense  resting  upon  the  question  of  privilege,  the 
appellant  should  have  been  permitted  to  prove  malice  if  he 
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could,  and  the  defense  should  have  gone  to  the  jury  for  their 
determination  upon  the  evidence  and  under  proper  instruc- 
tions. Counsel  for  appellee,  as  well  as  the  court  below, 
appear  to  dave  laid  some  stress  upon  the  proposition  that 
appellant  knew  about  the  public  meeting  called  for  the 
purpose  of  allowing  appellee  to  state  his  reasons  for  revok- 
ing the  certificate,  which  meeting  they  contend  appellant 
must  have  known  of  and  consented  to,  but  as  to  this  there 
seems  to  be  some  dispute.  However  the  fact  may  be,  we 
do  not  regard  it  as  of  controlling  importance  in  the  deter- 
mination of  the  questions  before  us.  In  the  end,  appellee's 
motives  in  making  the  charges  must  be  judged  by  what  was 
said  and  done  by  him  at  the  meeting,  and  as  we  have  seen, 
beyond  the  speaking  of  the  precise  words  charged  in  the 
declaration,  no  proofs  were  permitted  to  be  made.  Our  con- 
clusion is  that  the  court  below  confined  the  proofs  of  the 
appellant  within  too  narrow  limits,  and  applied  well  known 
rales  of  law  with  too  great  strictness,  whereby  he  was 
deprived  of  a  fair  opportunity  to  make  out  a  case  if  he 
could. 

For  the  error  in  excluding  proper  evidence,  and  peremp- 
torily directing  a  verdict  in  favor  of  appellee,  the  judgment 
will  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


District  No*  7,  in  Hallock  Township^  Peoria  County^ 

V.  Tlie  People^  ete.^  ex  rel.^  etc. 

1 .  Quo  Wabrahtto— Against  a  School  District  in  its  Corporate  Capao- 
ity — What  is  Admitted, — A  person  who  files  an  ioformatioa  against  a 
school  district  in  its  capacity  as  a  corporate  body,  admits  its  legal  cor- 
porate existence,  and  an  admission  of  the  legal  existence  of  a  school 
district  is  an  admission  that  its  organization  was  legal,  and  that  the  ter- 
ritory embraced  in  the  district,  as  it  was  originaUy  organized,  was 
legally  included  therein. 

2.  Estoppel— ro  Question  Legality  of  Organization  of  School  Dis- 
trict—AUegations  of  Plea, — A  plea  to  an  information  in  the  nature  of  a 
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writ  of  quo  warranto,  set  up  an  estoppel  arising  from  the  lapse  of  time, 
and  the  issue  of  bonds  by  the  district,  which  were  outstanding  in  the 
hands  of  innocent  holders,  and  the  building  of  a  school  house  with  the 
avails  of  said  bonds.  The  plea  did  not  state  when  the  bonds  were  issued 
or  passed  into  the  hands  of  innocent  holders,  a|id  did  not  state  that  it 
was  before  the  filing  of  the  information.  Held,  that  a  demurrer  to  the 
plea  was  properly  sustained,  but  that  the  contention  that  there  oould  be 
no  estoppel  in  the  case  could  not  be  conceded. 

Information,  in  the  nature  of  a  quo  warranto,  against  a  school  dis- 
trict Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  Decem- 
ber term,  1897.    Reversed  and  remanded.    Opinion  filed  May  28, 1808. 

Dan  R.  Sheen,  attorney  for  appellant 

John  Daily,  B.  W.  Weight  and  Winslow  Evans,  attor- 
neys for  appellees. 

Mk.  Justice  Dibell  delivebed  the  opinion  of  the  Court. 

This  is  an  information  in  the  nature-  of  quo  warranto, 
filed  by  the  state's  attorney  of  Peoria  county,  on  the  rela^ 
tion  of  Morris  Perkins,  alleging  that  school  district  No.  7, 
in  township  No.  11  north,  and  of  range  8  east  of  the  fourth 
principal  meridian,  in  Peoria  county,  Illinois,' has  unlawfully 
usurped  without  any  warrant  or  right  whatsoever,  jurisdic- 
tion and  control  as  a  school  district  over  the  southwest 
quarter  of  section  7,  in  said  township^  and  that  the  said  land 
lies  wholly  outside  of  the  boundary  and  jurisdiction  of  said 
school  district;  and  the  information  prays  due  process  of 
law  against  said  district  No.  7,  to  make  answer  by  what 
warrant  it  claims  to  hold  and  execute  the  said  powers,  priv- 
ileges and  franchises.  Summons  was  issued  for  the  board 
of  school  directors  of  district  No.  7,  and  was  returned  served 
upon  the  president  of  the  board.  The  school  district  filed 
pleas  to  the  information.  To  the  second  plea  and  to  the 
amended  first  and  third  pleas  demurrers  were  sustained,  de- 
fendant elected  to  stand  by  said  pleas,  and  judgment  was 
entered  finding  defendant  guilty  of  unlawfully  usurping, 
without  any  warrant  or  right  whatsoever,  jurisdiction  and 
control  as  a  school  district  over  the  southwest  quarter  of 
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section  7  aforesaid,  and  adjudging  that  defendant  be  ousted 
from  exercising  any  jurisdiction  or  control  whatsoever  as  a 
school  district  over  said  southwest  quarter  of  section  7,  and 
that  plaintiff  recover  of  defendant  a  fine  of  one  dollar  and 
the  costs.  From  that  judgment  defendant  prosecutes  this 
appeal 

The  first  plea  as  amended  set  out  the,  various  proceedings 
hy  which  said  district  No.  7  was  originally  organized,  and 
thereby  showed  that  said  southwest  quarter  of  section  7 
was  a  part  of  the  territory  embraced  in  said  district  at  its 
original  organization.  The  relator  contends,  as  defendant 
did  not  disclaim,  it  was  bound  to  justify  by  setting  up  a 
complete  legal  title  to  exercise  control  and  jurisdiction  as  a 
school  district  over  said  southwest  quarter  of  section  7;  and 
it  is  argued  that  the  proceedings  defendant  set  out  in  its 
plea  are  defective  in  several  respects  and  do  not  show  a 
strict  compliance  with  various  provisions  of  the  statute  gov- 
erning the  organization  of  school  districts,  and  therefore  do 
not  bestow  title  to  exercise  such  jurisdiction  over  said  land. 
The  relator  made  the  school  district  the  party  defendant  in 
its  capacity  as  a  corporate  body.  He  thereby  admitted  its 
le^l  corporate  existence.  The  People  ex  rel.  v.  City  of 
Spring  Valley,  129  111.  169. 

But  a  school  district  can  not  exist  without  any  territory. 
The  language  of  our  school  law  in  many  places  shows  each 
school  district  is  made  up  of  ascertained  "  territory  "  having 
"boundaries."  Sections  46,  47,  48  and  49 of  article  3  of  the 
school  law  are  examples  of  this  use  of  language.  The  rela- 
tor argues  that  an  admission  of  the  legal  corporate  existence 
of  the  school  district  does  not  admit  that  all  the  territory 
embraced  within  its  boundaries  as  it  was  originally  organ- 
ized, was  lawfully  included  therein,  but  that  he  may  select 
one  piece  of  land  embraced  within  its  original  boundaries, 
and  while  admitting  the  district  was  legally  organized,  may 
attack  the  proceedings  by  which  it  was  organized  and  show 
them  to  be  fatally  defective,  and  thereby  obtain  judgment 
that  they  are  illegal  and  void,  so  long  as  he  does  not  make 
this  attack  as  to  all  the  territory  originally  embraced  in  the 
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district,  but  only  as  to  a  part  thereof.  Bat  if  he  may  do 
this,  another  party  may  at  the  same  time  file  a  like  infor- 
mation against  the  district  as  to  another  part  of  its  original 
territory,  with  like  results,  and  a  third  party  may  do  the 
same  as  to  a  third  tract,  and  so  on;  and  we  could  have  the 
result  of  a  school  district  deprived  of  all  its  original  terri- 
tory, because  of  the  illegality  of  its  original  organization,  by 
judgments  entered  in  several  suits,  in  each  of  which  it  was 
admitted  the  district  was  legally  organized.  Indeed,  on  the 
relator's  theory  he  need  not  have  confined  his  information 
to  one  quarter  section,  but  might,  with  like  effect,  have  in- 
cluded therein  all  the  territory  embraced  within  the  origi- 
nal boundaries  of  the  district  except  the  one  acre  or  forty 
acres  on  which  the  school  house  stands.  Kelator,  in  l^al 
effect,  says,  I  admit  the  corporate  existence  of  the  school 
district,  but  I  assert  that  the  proceedings  by  which  it  was 
brought  into  corporate  existence  are  illegal  and  void,  and 
that  it  legally  has  no  territory  except  such,  if  any,  as  no  one 
cares  to  withdraw  from  its  jurisdiction  by  quo  warranto. 

This  contention  does  not  meet  our  approval.  Inasmuch 
as  it  is  essential  to  the  legal  organization  of  a  sdiool  district 
that  it  shall  have  a  defined  territory,  we  are  of  opinion  that 
an  admission  of  the  legal  existence  of  a  school  district  is  an 
admission  its  organization  was  legal,  and  that  the  territory 
embraced  in  the  district  as  it  was  originally  oi^nized  was 
legally  included  therein.  This  case  is  very  different  from 
The  People  ex  rel.  v.  City  of  Peoria,  166  111.  517.  There, 
prior  to  the  proceedings  in  question,  the  city  had  been 
organized  with  definite  boundaries.  Afterward  it  attempted 
to  take  in  additional  territory,  and  the  cause  was  quo  war- 
ranto to  test  the  validity  of  the  proceedings  by  which  annex- 
ation had  been  attempted.  It  was  held,  that  though  the 
legal  coiTporate  existence  of  the  city  was  admitted  by  mak- 
ing the  city  the  defendant,  that  did  not  admit  the  legality 
of  the  subsequent  annexation.  If  in  the  case  at  bar  the 
district  had  first  organized  with  certain  other  territory,  and 
afterward  had  sought  to  take  in  the  southwest  quarter  of 
section  7,  then  the  relator  could  bring  quo  warranto  against 
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the  district  and  admit  its  corporate  existence  and  thereby 
admit  the  legal  validity  of  the  proceedings  which  made  it 
a  corporation,  without  admitting  the  legality  of  the  sabso- 
quent  proceedings  by  which  it  sought  to  take  in  additional 
territory,  and  then  the  Peoria  case  above  cited  would  be  in 
point. 

We  may  put  this  case  another  way.  The  relator  admits 
the  corporate  existence  of  this  school  district.  But  it  has 
no  corporate  existence  except  by  virtue  of  the  proceedings 
set  out  in  the  plea.  Therefore  the  admission  of  its  corpo- 
rate existence  is  an  admission  of  the  legality  and  regularity 
of  those  proceedings.  But  those  proceedings  brought  into 
the  new  corporation  at  its  inception  the  southwest  quarter 
of  section  7.  It  can  not  be  shown  said  land  is  not  legally  in 
said  school  district,  except  by  showing  that  said  proceedings 
are  illegal  and  void  and  that  the  said  alleged  school  district 
do^  not  legally  exist.  This  the  relator  is  estopped  from 
showing  by  his  admission  of  the  corporate  existence  of  the 
district.  Therefore  he  is  estopped  from  showing  said  land 
is  not  legally  in  said  school  district. 

In  our  judgment  the  amended  first  plea,  by  showino^  the 
southwest  quarter  of  section  7  is  within  the  territory  of  said 
district  as  originally  formed,  sets  up  a  defense  to  this  infor- 
mation against  the  district,  and  it  was  error  to  sustain  the 
demurrer  thereto.  Perhaps  the  plea  set  out  more  of  the 
proceedings  than  was  necessary  to  make  the  defense,  but  if 
so,  the  excess  in  statement  is  but  surplusage.  The  second 
plea  sets  up  considerations  which,  if  proved,  might  well 
induce  the  court  to  withdraw  its  leave  to  file  the  informa- 
tion, but  they  did  not  constitute  a  legal  defense  thereto.  It 
is  argumentative  and  does  not  aver  facts.  The  demurrer 
was  properly  sustained  thereto.  The  amended  third  plea 
seeks  to  set  up  an  estoppel  arising  from  the  lapse  of  time, 
and  the  issue  of  bonds  by  the  district  which  are  outstand- 
ing in  the  hands  of  innocent  holders,  and  the  building  of  a 
school  house  with  the  avails  of  said  bonds.  We  are  dis- 
posed to  regard  the  allegations  of  this  plea  as  insufficient  in 
several  respects.    As  one  instance  of  its  defects  we  call 
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attention  to  the  fact  that  the  plea  does  not  state  when  the 
bonds  were  issued  or  passed  into  the  hands  of  innocent 
holders,  and  does  not  state  that  it  was  before  the  filing  of 
the  information  in  this  case.  We  think  the  demurrer  was 
properly  sustained  thereto,  but  we  can  not  concede  appel- 
lees' contention  that  there  can  be  no  estoppel  in  this  case. 
The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 


Oakford  &  Fahnestock  t.  John  Fischer^  Assignee. 

1.  Corporations— FatZttre  of  Directors  of,  to  Record  Their  Action. — 
That  the  board  of  directors  of  a  corporation  made  no  record  of  their 
action  does  not  affect  the  yalidity  of  a  sale  of  personal  proper^  duly 
authorized  by  them. 

2.  Same— Certain  Acta  of  Officers  of,  Held  binding  on  the  Corpora- 
tion.— ^A  chattel  mortgage  was  executed  by  the  secretary  and  manager 
of  a  corporation  by  the  written  consent  of  all  the  directors  of  the  corponi- 
tioa,  and  a  note  and  a  mortgage  given  to  secure  it  were  assigned  by  the 
secretary  and  manager  with  the  approval  of  the  president.  Held^  that 
these  acts  were  binding  on  the  corporation. 

8.  Voluntary  Assignments— fVqper^j^  Not  in  Possession  of  the  As- 
signee, Not  Under  the  Jurisdiction  of  the  County  Court. — ^Assets  which 
have  not  been  reduced  to  possession  by  an  assignee  are  not  within  the 
jurisdiction  of  the  County  Court,  and  it  can  not  order  them  surrendered 
to  the  assignee,  on  the  filing,  by  the  person  in  possession  of  them,  of  a 
petition  against  the  assignee  in  regard  to  another  matter. 

4.  Same — Preferences  After  Assignment  Has  Been  Decided  an — 
Bights  of  Debtor  as  to. — An  insolvent  debtor  who  has  not  determined  to 
make  an  assignment  may  pay  or  prefer  one  creditor  to  the  exclusion  of 
another,  but  after  he  has  determined  to  make  an  assignment  for  the 
benefit  of  his  creditors,  any  act  or  proceeding  of  his  by  which,  of  his 
own  motion,  he  confers  a  preference  upon  one  creditor  over  another 
will  be  treated  as  a  part  of  the  assignment,  and  held  to  be  an  unlawful 
preference,  and  void. 

6.  Same — Preferences  After  Assignment  Has  Been  Decided  on  — 
Rights  of  Creditor  as  to. — ^The  statute  in  regard  to  voluntary  assign- 
ments is  not  intended  to  regulate  the  act  of  the  creditor,  and  he  may, 
notwithstanding  the  statute,  if  he  does  not  know  that  his  debtor  con- 
templates making  an  assignment,  take  security  for  his  debt  in  good 
faith  and  enforce  the  same,  and  if  he  procures  a  preference  over  the 
assignment  by  his  diligence  and  without  collusion  with  his  debtor,  a 
subsequent  assignment  will  not  affect  his  securify. 
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fL  County  CovRTS-^EquUable  Jurisdiction  o/.— While  the  county 
courts  of  this  State  do  apply  equitable  principles  in  certain  matters, 
including  assignments,  when  acting  within  their  jurisdiction,  they  are 
not  courts  of  equity,  and  do  not  possess  general  equitable  jurisdiction, 
even  in  the  matter  of  assignments. 

Petiti»iif  in  assignment  proceedings.  Appeal  from  the  County  Court 
of  Henry  County;  the  Hon.  A.  R.  Mock,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1897.  Reversed  and  remanded,  with 
dkections.    Opinion  filed  May  28,  1898. 

Abthub  Eeithlbt,  attorney  for  appellant, 

Charles  K.  Ladd  and  Hand  &  Hakd^  attorneys  for 
appellee. 

Mb.  Justigb  Dibbll  dbliybbbd  thb  opinion  of  the  Coubt. 

The  Cambridge  Co-operative  Store,  a  corporation,  was 
running  a  general  store  at  Cambridge,  in  Henry  county,  and 
on  Wednesday,  October  20, 1897,  was  indebted  to  Oakford  & 
Fahnestock,  a  Peoria  corporation  engaged  in  the  wholesale 
grocery  business,  in  the  sum  of  $1,545.49,  upon  an  open 
account.  George  P.  Millard,  treasurer  of  Oakford  & 
Fahnestock,  came  to  Cambridge  on  that  day  for  the  pur- 
pose of  getting  payment  of  this  account  or  security  therefor. 
Elm,  the  secretary  and  manager  of  The  Store,  offered  to  pay 
$400  the  following  Saturday,  but  Millard  refused  the  offer, 
as  more  than  two-thirds  of  the  account  was  past  due.  Mil- 
lard insisted  on  some  arrangement  of  the  entire  account, 
and  proposed  bankable  paper  secured  by  the  stockholders. 
Elm  took  him  before  the  board  of  directors  then  in  session, 
to  whom  he  made  the  same  proposition,  and  it  was  refused. 
Then  Millard  asked  where  the  car  of  flour  was  that  Oak- 
ford &  Fahnestock  had  recently  sold  The  Store,  amounting 
to  about  $700,  and  was  told  it  was  in  the  warehouse. 
Whether  he  first  asked  the  company  to  turn  that  over 
and  offered  to  take  it  on  the  account  at  the  price  at  which 
it  bad  been  sold,  or  whether  the  president  first  suggested 
that  he  take  it  back  on  the  account,  is  left  in  some  doubt, 
but  it  is  clear  Millard  was  seeking  payment  or  security  and 
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that  he  made  the  inquiry  where  the  car  of  flour  was  with 
a  view  to  seeing  whether  he  could  not  obtain  the  benefit 
thereof  on  his  claim.  The  president  told  him  The  Store 
would  be  glad  to  have  him  take  that  car  of  flour  on  the 
account.  Millard  then  inquired  about  a^car  of  salt  The 
Store  had  recently  bought,  and  it  was  finally  arranged  be- 
tween Millard  and  the  directors,  that  Millard  would  take  at 
the  invoice  price,  as  payment  on  the  account  he  was  seek- 
ing to  collect,  all  unbroken  packages  of  goods  in  the  ware- 
house and  cellar,  being  the  goods  which  had  not  been  opened 
and  placed  upon  the  shelves  of  the  store  for  sale.  Millard 
told  the  directors  if  those  goods  did  not  cover  the  bill,  he 
should  expect  a  personal  indorsement  for  the  remainder. 
The  manager  then  went  with  Millard  and  they  examined 
the  goods  in  the  warehouse  and  cellar  and  made  up  a  list  of 
the  unbroken  packages  which  Millard  would  so  take, 
amounting  at  the  invoice  price  to  $945.49;  and  £Im,  in  the 
name  of  The  Store,  gave  Oakford  &  Fahnestock  a  bill  of 
sale  of  said  property.  Millard  credited  that  sum  upon  the 
account,  moved  a  part  of  the  goods  selected  in  the  cellar 
into  the  warehouse  and  set  the  rest  of  the  cellar  goods  apart 
from  the  other  goods,  and  locked  up  the  warehouse  contain- 
ing nearly  all  the  goods  so  bought,  and  kept  possession  of 
the  key.  Elm  turned  out  this  property  and  made  this  bill 
of  sale  in  obedience  to  the  oral  instructions  of  the  directors 
at  said  meeting.  By  this  time  the  meeting  was  over  and 
the  directors  had  gone  away.  Millard  went  to  two  di- 
rectors and  asked  for  their  personal  indorsement  for  the 
remaining  $600,  but  failed  to  get  it.  He  then  made  an 
arrangement  with  the  president  of  the  company  for  achat- 
tel  mortgage  of  the  remainder  of  the  goods  and  fixtures  in 
the  grocery  department  to  secure  the  remaining  $600.  The 
president  then  prepared  a  paper  consenting  to  the  bill  of 
sale  already  executed,  and  consenting  that  the  maiiiger 
should  give  a  mortgage  on  all  the  groceries  in  the  store  to 
secure  the  balance  due  Oakford  &  Fahnestock.  This  paper 
was  taken  to  and  signed  by  each  director.  £lra  then  exe- 
cuted and  delivered  to  Millard  a  chattel  mortgage  on  the 
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gooA^  wares  and  merchandise,  f  arniture  and  fixtures  in  the 
grocery  department  of  the  store,  and  Millard  took  posses- 
sion at  once,  obtained  and  kept  the  key  to  one  of  the  doors 
of  the  store,  pat  np  notices  on  the  grocery  side  of  the  store 
that  the  groceries  were  the  property  of  Oakford  &  Fahne- 
stock,  hired  two  clerks  and  pnt  them  in  charge.  Millard 
also  iadnced  Elm  to  assign  lo  him  as  collateral  security  a 
note  held  by  The  Store  secured  by  a  second  mortgage  on 
real  estate.  The  president  ratified  this  act  and  Millard  car- 
ried away  these  securities.  This  all  occurred  on  October 
20th.  On  October  2Ut,  22d  and  23d,  these  clerks  hired  by 
Millard  sold  part  of  said  groceries,  they  being  exclusively 
in  chiurge  of  the  grocery  department,  and  they  realized  $425 
from  said  sales,  leaving  unpaid  $175  of  the  debt,  and  the 
expenses  of  so  foreclosing  the  chattel  mortgage.  On  Sat- 
urday evening,  October  23d,  The  Store  made  an  assignment 
for  the  benefit  of  creditors,  and  the  assignee  took  possession 
of  all  the  goods  so  sold  to  Oakford  &  Fahnestock,  and  of  all 
the  goods  mortgaged  to  that  company  which  had  not  been 
sold  by  it  Oakford  &  Fahnestock  petitioned  the  County 
Court,  having  jurisdiction  of  said  assignee,  for  an  ordec  re- 
quiring him  to  return  said  property  to  Oakford  &  Fahner 
stock.  The  assignee  and  certain  alleged  creditors  who  were 
not  parties  to  the  petition  answered,  setting  up  that  these 
transactions  all  took  place  after  The  Store  decided  to  make 
an  assignment  for  the  benefit  of  creditors,  and  were  unlaw- 
ful preferences  and' void.  The  assignee  filed  a  cross-petition 
asking  that  Oakford  &  Fahnestock  be  required  to  deliver 
said  note  to  the  assignee  and  to  pay  him  said .  sum  of  $425. 
Proofs  were  heard  and  an  order  was  entered  finding  that 
Oakford  &  Fahnestock  never  took  possession  of  the  goods; 
that  the  manager  executed  the  bill  of  sale  and  chattel  mort- 
gage and  delivered  the  note  and  mortgage  without  author- 
ity; und  that  at  the  time  The  Store  was  insolvent  and  had 
determined  to  make  an  assignment;  and  that  these  were 
unlawful  preferences.  Oakford  &  Fahnestock  were  ordered 
to  deliver  to  the  assignee  the  note  and  mortgage;  the  as- 
signee was  ordered  to  retain  possession  of  all  the  property 
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he  bad  seized;  and  it  was  ordered  that  if  Oakford  &  Fahne- 
stock  should  file  a  claim  against  the  estate,  and  it  should  be 
allowed  and  any  dividends  ordered  paid  thereon,  the  $425 
shoald  be  applied  on  said  dividends,  and  so  mach,  if  any,  of 
said  $425  as  was  not  covered  by  the  dividends  allowed  Oak- 
ford  &  Fahnestock,  shoujd  be  paid  by  Oakford  &  Fahne- 
stock  to  said  assignee.  From  this  order  Oakford  &  Fabne- 
stock  appeal. 

Some  parts  of  this  order  require  but  little  discussion. 
The  arrangement  to  sell  to  Oakford  &  Fahenstock  at  the 
invoice  price  all  unbroken  packages  of  groceries  Millard 
would  take,  and  to  apply  them  as  payment  on  the  account, 
was  made  at  a  meeting  of  the  directors  at  which  they  were 
all  present.  The  bill  of  sale  merely  carried  out  that  arrange- 
ment, and  even  that  was  ratified  in  writing  by  each  director. 
It  is  diflScult  to  see  what  further  authority  could  have  been 
given  the  manager  to  execute  the  bill  of  sale.  True,  the 
board  of  directors  made  no  record  of  their  action,  but  their 
failure  to  do  so  can  not  afiFect  the  rights  of  Oakford  & 
Fahnestock.  The  chattel  mortgage  was  ratified  in  writing 
bv  each  director,  and  we  have  no  doubt  it  bound  the  cor- 

ml  • 

poration.  The  assignment  of  the  note  and  delivery  of  the 
note  and  mortgage  to  Oakford  &  Fahnestock  as  collateral 
security  were  the  acts  of  the  secretary  and  manager,  with 
the  approval  of  the  president.  We  do  not  doubt  these 
officers  could  thus  bind  the  corporation  in  a  matter  relat- 
ing to  the  corporate  business.  Further,  we  think  Millard 
had  complete  and  exclusive  possession  of  the  goods  in  the 
warehouse,  and  that  his  possession  of  the  groceries  in  the 
store  and  the  goods  left  in  the  cellar  was  ample  for  all  the 
purposes  of  this  case.  In  all  these  respects  the  order  is 
manifestly  erroneous. 

The  assignee  had  never  reduced  the  note  and  mortgage 
to  his  possession.  They  were  in  the  exclusive  possifesion 
of  Oakford  &  Fahnestock  before  the  assignment  was  made, 
and  are  still.  The  $425  had  been  received  by  Oakford  & 
Fahnestock  from  the  sale  of  the  groceries  before  the  assign- 
ment.   Assets  which  have  not  been  reduced  to  possession 
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by  the  assignee  are  not  within  the  jurisdiction  of  the 
County  Court  Preston  v.  Spaulding,  120  III.  232;  Ide 
V.  Sayer,  129  111.  230.  An  effort  is  made  to  support  the 
order  as  to  the  note,  mortgage  and  money,  on  the  principle 
that  when  a  court  of  equity  obtains  jurisdiction  for  one  pur- 
pose it  will  proceed  to  do  complete  justice  between  the 
parties.  The  County  Court  does  apply  equitable  principles 
in  certain  matters,  including  assignments,  when  acting 
within  its  jurisdiction,  but  it  is  not  a  court  of  equity  and 
does  not  possess  a  general  equitable  jurisdiction,  even  in  the 
matter  of  assignments.  Moreover,  in  this  case  Oakford  & 
Fahnestock  had  not  invoked  the  jurisdiction  of  the  County 
Court  in  reference  to  the  note,  mortgage  and  money,  and 
had  not  invoked  the  exercise  of  an  equitable  jurisdiction  on 
any  subject.  Its  petition  set  up  facts  showing,  as  it  claimed, 
that  it  was  the  legal  owner  of  the  groceries  covered  by  its 
bill  of  sale  and  legally  entitled  to  the  possession  of  the  gro- 
ceries covered  by  its  chattel  mortgage  and  remaining  unsold; 
that  at  the  time  of  the  assignment  it  was  in  possession  of 
all  said  property;  that  the  assignee  wrongfully  seized  said 
goods  and  refused  to  surrender  them  to  Oakford  &  Fahne- 
stock on  demand,  and  the  petition  only  asked  that  the  court 
order  its  officer  to  surrender  these  goods  to  the  owner.  As 
the  assignee  was  the  officer  of  the  court,  and  his  possession 
the  court's  possession,  Oakford  &  Fahnestock  could  not 
replevy  the  goods  (Hanchett  v.  Waterbury,  115  111.  220, 
Farwell  v.  Crandall,  120  IlL  70),  but  it  only  asked  the 
enforcement  of  its  alleged  legal  rights.  The  petition  did 
not  confer  any  jurisdiction  upon  the  County  Court  to  adju- 
dicate upon  t|pe  ownership  of  the  notes,  mortgage  and 
money.  The  County  Court  on  these  subjects  was  without 
jurisdiction. 

The  assignee  sought  to  show  that  at  the  time  this  arrange- 
ment with  Millard  was  made  The  Store  was  insolvent  and 
that  the  several  directors  had  determined  to  make  an  assign- 
ment The  proof  on  this  subject  was  conflicting,  and  several 
of  the  directors  were  driven  to  so  testify  by  very  leading 
questions  which  put  answers  to  that  effect  into  their  mouths. 
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These  questions  were  objected  to.  The  court  made  no  rul- 
ing bat  permitted  the  questions  to  be  Answered.  We  dis- 
approve this  unwarrantable  use  of  leading  questions. 

When  Millard  arrived  ia  Cambridge  the  directors  were 
in  session  and  bad  before  them  a  statement  of  their  finan- 
cial condition  which  they  showed  Millard,  but  it  is  not  in 
evidence^  nor  is  the  result  H  showed  stated.  Probably  the 
concern  was  insolvent,  though  one  director  when  allowed 
to  answer  without  a  leading  question  said  the  board  had 
not  reached  that  conclusion.  The  directors  had  determined 
not  to  become  individually  respcHisible  further  for  the  debts 
of  the  concern.  They  had  among  themselves  orally  reached 
the  conclusioQ  that  they  would  sot  continue  in  business 
much  longer,  and  bad  talked  of  having  a  receiver  appointed. 
They  bad  not  taken  any  formal  action.  When  Millard 
readied  the  meeting  the  president  and  their  attorney  had 
gone  to  invite  a  certain  party  to  act  as  receiver.  After 
these  returned  and  after  the  sale  to  C^kford  &  Fahnestock 
had  been  authorized  and  Millard  had  left  the  board  meet^ 
ing,  the  directors  adopted  and  entered  of  record  a  resolu- 
tion to  appoint  a  receiver  to  dose  oat  the  bosinessy  pay  the 
debts  and  cc41ect  the  bills,  and  recommending  John  Fischer 
for  receiver.  It  is  not  clear  how  they  ejipected  the  receiver 
to  be  appointed,  and  there  was  some  evidence  tending  to 
show  they  had  talked  of  an  assignment.  It  is  reasonably 
clear  that  at  that  meeting  their  oral  conclusion  was  that 
they  would  soon  cease  doing  business  and  would  put  their 
property  into  the  hands  of  some  one  to  act  for  them^  col- 
lect the  outstanding  bills  and  pay  the  debts  of  the  concern* 
In  the  afternoon  of  Saturday,  October  23d,  they  met  again 
and  adopted  a  resolution  that  Fischer  be  appointed  assignee, 
and  then  made  an  assignment.  When  Millard  bought  this 
property  and  obtained  the  security,  and  took  possession  of 
the  property  and  security,  he  had  no  knowledge  or  inf or> 
mation  that  The  Store  contemplated  an  assignment.  He 
did  not  know  it  was  insolvent.  He  did  think  that  as  the 
account  of  his  company  was  very  large  and  much  of  it  past 
due,  there  was  danger  that  if  he  did  not  get  it  paid  or 
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secured  it  might  lose  its  claim;  but  there  is  nothing  to  show- 
that  he  feared  it  might  lose  it  by  The  Store  making  an 
assignment,  which  in  fact  would  have  secured  a  part,  at 
least,  of  its  claim;  but  the  fear  seems  rather  to  have  been 
that  some  other  creditor  might,  by  execution  or  attachment 
or  otherwise,  seize  the  property  to  the  exclusion  of  Oakford 
&  Fahnestock.  Millard  exercised  the  ordinary  diligence  of 
a  creditor,  and  without  any  misrepresentation,  over-persua- 
sion or  undue  influence  of  any  kind,  by  his  own  active  exer- 
tions obtained  payment  of  part  of  his  claims  in  goods  at  a 
fair  price,  and  the  manual  possession  of  security  for  the 
balance,  three  days  before  the  assignment  was  made,  and 
without  any  knowledge  on  his  part  that  an  assignment  was 
contemplated.  Under  such  circumstances  can  the  creditor 
retain  his  security } 

An  insolvent  debtor  who  has  not  determined  to  make  an 
assignment  may  pay  or  prefer  one  creditor  to  the  exclusion 
of  another.  After  the  debtor  has  determined  to  make  ah 
assignment  for  the  benefit  of  his  creditors  any  act  or  pro- 
ceeding of  the  debtor  by  which  of  his  own  volition  he  con- 
fers a  preference  upon  one  creditor  over  another  will  be 
treated  as  a  part  of  the  assignment  and  held  an  unlawful 
preference  and  void.  A  diligent  creditor  has  the  right  to 
seek  pa}rment  or  security,  and  to  retain  all  advantage  he 
can  secure,  when  he  is  not  acting  in  collusion  with  his 
debtor.  These  rules  are  well  settled:  the  controversv 
arisen  over  their  application.  It  is  insisted^  by  the  assignee 
here,  that  although  the  creditor  may  thus  exercise  due  dili- 
gence and  obtain  liens  and  securities,  yet  after  the  debtor 
has  determined  to  make  an  assignment  the  diligent  cred- 
itor (though  he  is  ignorant  of  the  intention  to  assign)  can 
hold  no  securities  which  require  the  act  or  co-operation  of 
the  debtor;  that  is  to  say,  if  he  already  possesses  a  judg- 
ment note  or  a  chattel  mortgage,  he  may  enforce  the  secu- 
rity, or  if  he  can  find  grounds  for  attachment  he  may  attach, 
but  that  he  can  not  obtain  from  the  debtor  who  secretly 
contemplates  an  assignment  a  judgment  note,  or  a  chattel 
mortgage,  or  the  delivery  of  goods  in  pa3^ment  or  as  secu- 
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rity,  or  any  other  security  which  requires  the  act  of  the 
debtor  to  make  it  available  to  the  creditor.  This  subject 
has  been  touched  upon  by  our  Supreme  Court  several  times. 
In  Hanford  Oil  Co.  v.  First  National  Bank,  126  111.  684,  the 
court  dwells  upon  the  fact  that  the  security  there  obtained 
"  was  due  to  no  diligence  on  the  part  of  the  creditor;"  that 
"  the  preference  obtained  by  appellee  was  not  by  reason  of 
any  diligence  on  its  part,  but  resulted  solely  ♦  *  *  from 
the  affirmative  act  of  the  debtor."  Iix  Home  National 
Bank  v.  Sanchez,  131  111.  830,  the  court  said  :  ^^  It  is  to  be 
observed,  as  distinctly  held  in  the  case  last  cited  (Pres- 
ton V.  Spaulding,  120  111.  208),  the  statute  is  not  intended 
to  regulate  the  act  of  the  creditor.  He  may,  notwithstand- 
ing the  statute,  if  he  does  not  know  that  his  debtor  con- 
templates making  an  assignment,  take  a  mortgage,  power 
of  attorney  to  confess  judgments,  or  other  securities  for  his 
debt,  in  good  faith,  and  enforce  the  same.  And  if  he  pro- 
cures a  preference  over  the  assignment  by  his  own  dili- 
gence, and  without  coUusitm  with  the  debtor,  the  subse- 
quent assignment  will  not  affect  his  security.  '  The  law 
gives  a  creditor  the  advantage  he  may  secure  by  his  supe- 
rior diligence,  where  he  is  guilty  of  no  fraud  or  unlawful 
confederation  or  collusion  to  avoid  the  provisions  of  the 
statute."  It  will  be  noticed  that  the  mortgage  and  power 
of  attorney  which  in  the  above  case  it  is  said  the  creditor 
may  secure  in  good  faith  w^ere  he  does  not  know  the 
debtor  contemplates  making  an  assignment,  requires  the 
action  and  signature  of  the  debtor.  In  Plume  &  Atwood 
Mfg.  Co.  v.  Caldwell,  136  111.  163,  it  was  held  that  the 
assignment  act  ^'  has  no  application  to  the  conduct  of  cred- 
itors except  in  case  of  collusion  with  debtors;"  and  in  that 
case  the  court  dwells  upon  the  fact  that  the  proof  failed  to 
show  any  collusion  between  the  bank  or  its  officers  and  the 
insolvent  corporation  or  its  officers.  In  Schwartz  v.  Mes- 
singer,  167  111.  474,  Hornstein  made  an  equitable  assign- 
ment of  $'J,000  of  the  proceeds  of  a  contract  to  a  creditor 
five  days  before  he  made  a  general  assignment  The  court 
there  said :    ^^  As  to  the  creditor,  he  may,  if  he  does  not 
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know  that  his  debtor  contemplates  making  an  assignment, 
take  a  mortgage  or  other  security  for  his  debt  in  good  faith 
and  enforce  the  same." 

We  are  of  opinion  that  the  principles  above  stated  are 
applicable  to  this  case.  The  debtor  had  not  given  Oakford 
&  Fahnestock  any  intimation  of  its  condition  or  suggested 
to  it  to  seek  security.  The  seeking  of  security  was  the 
voluntary  act  of  the  creditor  exercising  diligence  in  its  own 
concerns,  and  the  payment  and  security  were  acceded  to  Mil- 
lard because  he  pressed  for  it  and  was  determined  to  have 
the  matter  adjusted.  The  debtor  did  no  more  in  the  way 
of  helping  him  to  the  payment  and  security  than  is  justi- 
fied by  the  principles  above  laid  down.  There  was  no  col- 
lusion of  any  kind  between  the  debtor  and  the  creditor. 
We  conclude  the  creditor  was  entitled  to  retain  the  fruits 
of  his  diligence. 

The  order  of  the  court  below  will  therefore  be  reversed 
and  the  cause  remanded,  with  directions  to  deny  the  prayer 
of  the  cross-petition  and  to  grant  the  prayer  of  the  petition 
of  Oakford  &  Fahnestock. 


I.  W.  Prichard  v.  Charles  W.  Moore* 

1.  VzBDiCT^— Against  the  Weight  of  the  Evidence,— In  a  suit  against 
a  doctor  for  malpractice  the  court  discusses  the  evidence  and  concludes 
that  the  case  is  not  such  a  one  as  that  a  verdict  ^either  way  must  be 

I  supported,  but  that  the  evidence  preponderates  for  defendant  to  such  an 

I  extent  that  the  verdict  and  judgment  should  be  set  aside  and  a  new  trial 

I  awarded. 

\  2.    Instructions— For  Plaintiff—Adaptation  of,  to  Defendant's  The- 

ory of  Ca«6.— The  court  holds  in  this  case  that  it  was  not  necessary 
for  the  plaintiff  to  adapt  aU  his  instructions  to  a  defense  not  appearing 
from  his  evidence,  but  that  it  was  for  the  defendant  to  offer  instructions 
based  upon  his  theory  of  the  facts. 

TnespasB  on  the  Case,  for  malpractice.    Appeal  from  the  Circuit  Court 
of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.    Heard 
I  in  this  court  at  the  December  termr,  1807.    Reversed  and  remanded. 

Opinion  filed  May  28,  1898. 
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0. 1.  MoNbtt,  and  Hopkins,  Thatohkb  &  Dolph,  attor^ 
neys  for  appellant. 

Aldbioh,  Winslow  &  WoBOESTSB,  attomeys  for  appellee. 

Mb.  JusnoB  Dibbll  delivbbed  the  opinion  op  the  Coubt. 

On  January  14,  1896,  while  appellee  was  skating,  the  ice 
broke  under  him,  and  in  his  fall  and  struggles  to  get  out  of 
the  water  his  right  shoulder  was  injured.  He  returned  to 
his  room  in  a  hotel  in  Aurora,  and  appellant,  a  physician 
and  surgeon,  was  called.  Appellant  attended  and  treated 
appellee  until  January  23d,  and  thereafter  ceased  his  visits. 
Appellee  remained  without  further  surgical  and  medical 
attendance  till  February  6th,  when  he  talked  with  Dr.  Smith. 
On  February  8th,  Drs.  Smith  and  Windett  made  an  exami- 
nation of  the  shoulder,  and  on  February  12th  they  performed 
an  operation  upon  it.  Dr.  Smith  thereafter  treated  appel- 
lee till  he  was  healed.  Since  then  he  has  only  a  partial  use 
of  the  arm  and  shoulder.  In  January,  1897,  appellee  brought 
this  suit  against  appellant  for  malpractice,  and  there  was  a 
trial  upon  issues  joined,  resulting  in  a  judgment  for  plaint- 
iff, from  which  defendant  below  prosecutes  this  appeal. 
The  main  contested  questions  of  fact  are,  first,  whether  Dr. 
Pritchard  gave  defendant  proper  and  skillful  treatment, 
and  second,  whether  on  January  22d  he  discharged  his 
patient  as  cured,  when  in  fact  the  latter  needed  further  treat- 
ment, as  plaintiff  claims,  or  whether  the  plaintiff  threw 
off  all  restraint,  refused  to  obey  all  orders  of  his  physician, 
refused  to  submit  to  a  necessary  examination,  and  in  effect 
discharged  the  doctor,  as  defendant  claims. 

The  persons  present  at  the  doctor's  first  visit,  when  he 
was  operating  upon  the  arm  and  shoulder,  were  friends  of 
the  plaintiff,  a  bar  tender,  the  manager  and  the  former 
manager  of  the  hotel,  and  a  man  whose  only  employment  was 
sitting  around  the  hotel.  They  testified  that  the  doctor, 
upon  examining  his  patient,  said  the  shoulder  was  dislo- 
cated, and  did  certain  things  to  restore  the  head  of  the  bone 
of  the  arm  to  its  proper  place,  and  then  announced  that  it 
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was  in  place.  He  then  told  them  he  heard  a  grating  sound, 
indicating  fracture.  He  then  did  up  the  arm,  put  it  in  a 
sling,  gave  directions^for  hot  applications  upon  the  shoulder 
and  went  away.  They  were  not  skilled  in  such  cases  and 
did  not  undertake  to  testify  whether  or  not  the  doctor 
made  a  correct  diagnosis  and  took  proper  and  skillful  meas* 
ures.  Plaintiff  chiefly  made  his  case  by  proving  by  these 
witnesses  and  by  others  present  at  later  visits  what  they 
saw  the  doctor  do,  and  what  they  did  not  see  him  do,  and  by 
proving  by  medical  men  what  the  proper  treatment  would 
have  been.  But  this  evidence  as  to  what  the  doctor  did  and 
omitted  was  necessarily  of  slight  weight,  when  not  in  har- 
mony with  that  of  the  physician.  These  men  did  not  know 
what  the  doctor  ought  to  do.  They  were  not  spying  upon 
him  to  see  what  he  did  do.  They  evidently  had  no  thought 
then  that  there  was  any  lack  of  proper  skill  and  care.  He 
might  easily  have  done  many  things  they  did  not  notice 
and  have  observed  symptoms  which  their  untrained  eyes 
did  not  recognize.  Dr.  Pritchard  testified  that  while  with 
the  aid  of  bystanders  he  was  trying  to  restore  the  bone  to 
its  place,  he  kept  his  right  hand  under  the  arm  pit,  felt  the 
head  of  the  bone  there  (the  dislocation  being  downward), 
and  as  he  pressed  the  bone  into  place  he  could  no  longer 
feel  it  at  the  arm  pit;  and  that  the  depression  on  the  outer 
surface  of  the  shoulder  (which  had  indicated  dislocation) 
disappeared;  and  by  the  sound  which  he  heard  of  the  bone 
slipping  into  place,  by  the  feeling  at  the  arm  pit,  and  by 
the  disappearance  of  the  depression  on  the  outside  of  the 
shoulder,  he  knew  the  bone  was  in  its  proper  place.  None 
of  plaintiff's  friends  testified  anything  about  the  doctor 
having  his  hand  in  the  arm  pit.  It  was  not  strange  they 
did  not  recall  that,  for  if  they  saw  it  they  would  not  know 
why  it  was  placed  there.  Some  of  plaintiff's  witnesses  did 
not  hear  the  sound  of  the  bone  slipping  into  its  socket,  but 
one  of  them  did,  and  after  his  corroboration  of  the  doctor 
the  failure  of  the  others  to  notice  it  is  no  proof  it  did  not 
occur.  None  of  them  had  the  knowledge  which  would 
give  significance  to  the  appearance  and  disappearance  of  the 
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depression  on  the  outside  of  the  shoulder.  The  doctor  tes- 
tified that  at  the  first  visit  he  ascertained  there  was  a  frac- 
ture, but  the  shoulder  was  so  badly  swollen  he  could  not 
locate  it,  and  he  deferred  locating  it  till  he  could  reduce  the 
swellinfi;,  and  that  he  omitted  the  usual  appliance  of  a  shoul- 
der cap  in  order  to  place  hot  applications  on.  the  shoulder  to 
reduce  the  inflammation;  but  that  he  took  certain  measures, 
which  he  described  in  detail,  to  ascertain  that  if  there  was 
a  fracture  of  the  bone  of  the  arm,  the  broken  parts  were  in 
apposition.  Some  of  plaintiff's  friends  claimed  the  arm  was 
not  then  swollen,  but  one  of  them  testified  it  bad  com* 
menced  to  swell,  or  plaintiff  had  an  extra  large  arm. 
Another  witness  of  plaintiff,  who  first  came  there  the  next 
day,  testified  he  was  then  told  by  the  doctor  that  there  was 
a  possibility  of  a  fracture,  but  it  could  not  then  be  located 
or  its  extent  ascertained  because  plaintiff's  arm  was  badly 
swollen.  Dr.  Prichard  testified  that  that  first  night  he  fast- 
ened plaintiff's  arm  to  his  side.  Plaintiff  and  some  of  his 
witnesses  testified  this  was  not  done  till  next  day;  but 
one  of  plaintiff's  witnesses  testified  that  at  the  first  visit 
there  was  a  bandage  put  on  ^'  that  held  the  arm  to  his  side 
so  as  not  to  have  him  move  it  more  than  possible."  Dr. 
Prichard  called  Dr.  Norton  in  consultation.  Plaintiff  and 
some  of  his  witnesses  claimed  Dr.  Nprton  was  there  but 
once,  but  both  Drs.  Prichard  and  Norton  testified  Dr.  Nor- 
ton was  there  with  Dr.  Prichard  on  three  different  days, 
and  Dr.  Norton  gave  the  dates  of  each  of  his  visits  and 
described  the  condition  of  his  patient  each  time.  Plaintiff 
testified  the  length  of  his  arm  was  not  measured  at  all.  Dr. 
Prichard  testified  that  at  the  first  and  nearly  every  suc- 
ceeding visit  (of  which  he  made  two  nearly  every  day),  he 
measured  the  length  of  the  injured  arm  and  compared  it 
with  the  length  of  the  sound  arm.  Dr.  Norton  testified  he 
measured  both  arms  and  compared  their  lengths  the  first 
time  he  was  there. 

Dr.  Prichard  had  been  a  practicing  physician  and  surgeon 
about  thirty  years.  His  evidence  shows  he  knew  the  proper 
treatment  of  a  patient  in  the  condition  he  found  plaintiff. 
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He  detailed  the  condition  of  the  patient  on  that  and  the 
succeeding  days  to  January  22d,  and  the  various  steps  he 
took  and  applications  he  made.  The  doctors  who  testified 
for  plaintiff  agreed  that  if  plaintiff's  shoulder  was  swollen 
when  Dr.  Prichard  reach  him,  as  Dr.  Prichard  described, 
and  if  he  treated  the  anq  as  he  testified,  then  the  treat- 
ment he  administered  and  the  course  he  pursued  was  proper, 
and  was  the  exercise  of  the  ordinary  care  of  an  ordinary 
physician  in  good  practice.  We  think  the  evidence  of  the 
unskilled  witnesses  who  failed  to  see  some  things  which  Dr. 
Prichard  testifies  he  saw  and  did,  and  who  failed  to  notice 
some  symptoms  and  conditions  patent  to  the  trained  eye  of 
the  physician  and  who  disagreed  with  each  other  in  several 
respects  as  to  what  did  take  place,  was  not  sufficient  to 
show  that  Dr.  Prichard  failed  to  pursue  the  treatment  skill 
required  of  him. 

Plaintiff  testified  Dr.  Prichard  closed  his  attendance  by 
telling  him  he  did  not  think  he  needed  to  come  any  more, 
but  when  plaintiff  got  out  of  bed,  in  a  few  days,  to  come  to 
the  doctor's  office  and  the  doctor  would  work  the  arm  back 
and  forth  so  it  would  not  be  stiff.  At  the  time  the  doctor 
said  this,  plaintiff  testified  he  told  the  doctor  his  arm  was 
very  painful;  and  that  his  sister  was  present  and  Dr.  Nor- 
ton was  not.  Plaintiff's  sister  corroborated  him,  except 
that  she  did  not  say  whether  this  was  the  doctor's  last 
visit.  On  the  contrary  Dr.  Prichard  testified  he  and  Dr. 
Norton  visited  plaintiff  on  January  22d  and  found  him  alone; 
that  plaintiff  was  sitting  on  the  edge  of  the  bed  dressing; 
that  the  bandage  binding  his  arm  to  his  side  was  off  and  the 
sling  was  gone  and  his  arm  was  hanging  loose  by  his  side; 
that  the  doctor  expostulated  with  him  and  told  him  there 
was  a  fracture  and  it  was  necessary  to  keep  the  arm  bound 
up;  that  plaintiff  replied  he  had  had  the  bandages  on  long 
enough,  and  that  he  did  not  think  there  was  any  fracture 
and  did  not  want  the  arm  examined  any  further,  and  that, 
if  he  wanted  the  doctor  he  would  call  at  his  office.  Dr. 
Prichard  testified  he  told  plaintiff  he  had  brought  chloro- 
form and  intended  to  give  it  to  bim  so  they  might  make 
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another  examination  and  locate  the  fra<^ture;  and  plaintiff 
refused  to  take  the  chloroform  and  refused  to  permit  a 
further  examination.  The  doctors  then  went  away,  and 
Dr.  Prichard  had  no  further  connection  with  the  case.  Dr. 
Korton  described  the  interview  in  similar  terms.  O'Neil, 
a  witness  for  plaintiff,  testified  that  from  ten  to  fourteen 
days  after  the  injur}^  which  would  be  from  two  to  six 
days  after  Dr.  Prichard's  last  visit,  plaintiff  told  him  the 
doctor  had  not  done  the  square  thing  and  he  had  *^  fired" 
him.  and  that  he  had  had  all  he  wanted  of  him.  Dr.  Norton 
testified  that  long  afterward,  having  heard  plaintiff  was 
going  to  make  trouble  for  Dr.  Prichard,  he  asked  plaintiff 
if  he  blamed  Dr.  Prichard  for  the  condition  of  his  arm,  and 
plaintiff  replied  he  did  not. 

The  probabilities  supported  the  testimony  of  Drs.  Prich- 
ard and  Norton.  Plaintiff  was  a  blacksmith,  a  strong 
active  man,  accustomed  to  the  use  of  liquor.  He  had  been 
kept  in  bed  eight  days  with  his  arm  bound  to  his  side.  It 
was  natural  he  should  become  impatient.  Unless  Drs.  Prich- 
ard and  Norton  are  rank  perjurers  they  had  been  watch- 
ing the  gradual  reduction  of  the  swelling  for  the  purpose 
of  making  an  examination  and  locating  the  fracture,  as  soon 
as  the  swelling  had  sufficiently  subsided  to  permit  it.  They 
were  there  that  day  with  anaesthetics  for  that  express  pur- 
pose, having  at  their  last  preceding  joint  visit  decided  the 
swelling  was  likely  to  be  sufficiently  subsided  by  that  time. 
It  is  not  easv  to  believe  that  under  such  circumstances  and 
without  making  any  examination  of  the  arm,  and  with  the 
patient  complaining  the  pain  was  very  great.  Dr.  Prichard 
declared  further  attendance  unnecessary  and  withdrew 
from  the  case.  The  attendance  of  a*  consulting  physician 
three  times  shows  the  case  was  regarded  as  serious.  We 
think  the  only  reasonable  conclusion  to  be  drawn  from  the 
evidence  in  this  record  is  that  Dr.  Prichard  treated  the 
patient  with  proper  skill  and  care,  and  that  plaintiff  became 
impatient  of  the  necessary  and  tedious  restraint,  removed 
the  necessary  appliances  the  doctor  had  placed  upon  him, 
refused  to  permit  further  examination  and  to  receive  further 
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treatment,  and  virtually  discharged  the  doctor,  and  thereby 
exonerated  him  from  farther  responsibility. 

When  Drs.  Smith  and  Windett  opened  the  shoulder  on 
February  12th,  twenty-one  days  later,  they  found  an  oblique 
fracture  of  the  surgical  neck  of  the  humerus,  and  found 
the  upper  extremity  of  the  bone  in  the  arm  pit  nearly  at 
right  angles  to  the  shaft  of  the  arm  and  bound  down  by 
adhesions.  They  decided  the  head  of  the  bone  was  so 
firmly  adhered  that  it  could  not  be  restored  to  its  proper 
place  without  making  a  worse  arm.  They  therefore  re- 
moved the  fractured  head  of  the  humerus,  rounded  the 
end  of  the  broken  shaft,  placed  it  in  the  socket  and  made  a 
false  joint.  If  the  evidence  had  shown  the  adhesions  could 
not  have  been  formed  in  three  weeks,  that  would  have 
tended  strongly  to  show  Dr.  Prichard  was  mistaken  in  tes- 
tifying (as  he  did)  that  he  kept  the  dislocation  reduced  and 
the  broken  parts  in  apposition,  and  the  arm  of  the  same 
length  as  the  other,  all  the  time  he  treated  it.  But  Dr. 
Smith  testified  it  was  not  possible  to  tell  how  long  the 
broken  head  of  the  bone  had  been  in  the  arm  pit;  and  Dr. 
Windett  testified  there  was  nothing  in  what  he  found  there 
to  indicate  but  what  the  joint  might  have  got  out  of  place 
after  Dr.  Prichard  quit  treating  it.  They  both  testified 
the\^  found  a  large  rupture  of  the  ligaments  which  aid  in 
holding  the  head  of  the  humerus  in  place,  and  that  because 
the  rupture  was  so  large  the  joint  once  put  back  would 
easily  get  out  of  place  again,  and  that  if  there  was  also  a 
fracture  a  slight  movement  would  again  produce  disloca- 
tion. There  was  therefore  nothing  in  the  disclosures  made 
by  the  operation  performed  by  Drs.  Smith  and  Windett 
which  show  Dr..  Prichard  did  not  treat  his  patient  with 
proper  skill.  It  is  a  fair  inference  from  the  evidence  that 
the  patient,  by  removing  the  bands  and  restraints,  leaving 
his  bed  and  permitting  his  arm  to  hang  free,  and  going 
about  thereafter,  caused  the  head  of  the  bone  to  again  become 
dislocated  and  thereby  separated  the  broken  parts  which  Dr. 
Prichard  had  endeavored  to  keep  in  apposition  till  the  swell- 
ing was  reduced.    We  do  not  think  this  was  a  case  wh^re  a 
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verdict  either  way  must  be  supported,  but  that  the  evidence 
preponderates  for  defendant  to  such  an  extent  that  a  new 
trial  should  be  awardeded. 

It  was  not  error  for  plaintiff  while  on  the  witness  stand 
to  show  to  the  jury  to  what  extent  he  could  move  his  arm. 
That  demonstration  simply  made  more  plain  to  the  jury 
that  which  is  usually  described  in  words.  Defendant  had 
an  opportunity  to  cross-examine  him  on  the  subject.  The 
other  rulings  on  the  evidence  do  not  seeru  open  to  serious 
criticism  when  the  entire  evidence  is  considered. 

The  second  instruction  given  at  the  request  of  the  plaint- 
iff required  defendant  to  ^^  use  the  appliances  and  instru- 
mentalities ordinarily  used  by  surgeons  of  good  standing 
and  reasonable  and  ordinary  skill."  It  is  urged  this  was 
error;  that  defendant  had  the  right  to  employ  anya  ppliances, 
whether  ordinarily  used  or  not,  if  he  exercised  reasonable 
and  ordinary  skill;  and  that  this  instruction  would  exclude 
new  and  better  appliances  than  those  in  ordinary  use.  But 
there  was  no  claim  unusual  appliances  had  been  employed. 
The  doctor  claimed  he  used  certain  appliances  which  ail  the 
medical  witnesses  testified  were  the  ordinary  appliances, 
but  plaintiff  claimed  the  doctor  did  not  use  them.  The 
instruction,  therefore,  was  not  erroneous  in  the  condition  of 
the  proof,  though  it  might  have  been  if  the  proof  had  shown 
defendant  employed  unusual  appliances.  Several  instruc- 
tions given  at  the  request  of  plaintiff,  did  not  make  the 
exercise  of  due  care  and  obedience  by  the  plaintiff  a  pre- 
requisite to  his  right  of  action.  It  was  not  necessary  plaint- 
iff should  adapt  all  his  instructions  to  a  defense  not  appear- 
ing from  his  evidence.  It  was  for  defendant  to  offer 
instructions  based  upon  his  theory  of  the  facts.  The  effect 
of  lack  of  care  by  plaintiff  and  refusal  to  obey  the  physician 
was  fully  stated  in  instructions  given  at  the  request  of 
defendant. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded  for  a  new  trial 
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1.  Fraudulent  Conveyances— Pre/erencea  in  Favor  of  a  Wife, — 
While- the  nile  is.  t)iat  when  a  husband  in  failing  circumstances  under- 
takes to  prefer  his  wife  to  the  exclusion  of  other  creditors,  the  proof 
sliould  be  clear  and  satisfactory  that  the  wife  has  a  valid  subsistrng 
debt  against  her'  husband,  and  that  the  equitable  claim  of  the  wife  to 
the  property  is  not  clouded  with  acts  on  her  part  that  sliould  work  an 
estoppel,  yot  in  this  case  the  court  thinks  that  appellee  Barbara  Meier, 
having  paid  for  the  property  in  controversy  out  of  her  separate  estate, 
and  received  all  the  rents  therefrom,  was  in  equity  the  owner  thereof, 
and  that  having  procured  title  in  her  own  name  before  appellant 
secured  his  judgment  against  her  husband,  she  is  first  in  time,  and 
therefore  first  in  right  as  against  appellant,  who  bad  an  equity,  but  was 
beaten  in  the  rac^  for  priority. 

2.  Amendments— 5iirprise—JE/bii?  it  Sliould  he  Brought  to  the  Atten- 
tion of  Trial  Court. — Where  the  court  allows  an  amendment,  and  the 
party  against  whom  it  is  made,  by  reason  of  surprise,  is  not  prepared  to 
meet  the  new  issue  raised  by  such  amendment,  he  must  present  an 
affidavit  to  that  effect  in  order  to  be  in  a  condition  to  complain  of  the 
allowance  of  the  amendment. 

Bill,  to  set  aside  a  deed.  Appeal  from  the  Circuit  Court  of  Mont- 
gomery County;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  June  3,.  1898. 

HowETT  &  Jett,  attorneys  for  appellant. 

VOL.LXXVM  (^^^) 


662  Appellate  Courts  of  Illinois. 

Vol.  75.]  Benepe  v.  Meier. 

Lane  &  Cooper  and  Col.  A«  Ollbb,  attorneys  for  appel- 
lees. 

Mr.  Justice  Bubroughs  beuybred  the  opinion  of  the 
Court. 

The  appellant  filed,  in  the  Circuit  Court  of  Montgomery 
County,  her  bill  of  complaint  against  the  appellees,  setting 
up  that  on  January  20,  1896,  she  recovered  in  that  court  a 
judgment  against  appellees  Carl  Meier  and  Charles  M. 
Harnett,  for  $503.10  and  costs,  upon  which  an  execution 
had  been  issued  and  returned  "  no  property  found; "  that 
the  judgment  is  still  due  and  unpaid;  that  the  judgment 
was  obtained  on  a  promissory  note  held  by  her  against  ap- 
pellees Carl  Meier  and  C.  M.  Harnett;  that  Carl  Meier  is 
the  owner,  or  in  some  way  interested  in  certain  city  lots 
situated  in  the  city  of  Litchfield,  in  said  county,  described 
in  the  bill;  that  except  the  interest  said  Meier  has  in  said 
real  estate,  he  is  wholly  insolvent;  thi^t  Carl  Meier  owned 
said  real  estate  before  he  contracted  the  indebtedness  evi- 
denced by  the  judgment;  that  on  November  29, 1895,  Meier 
conveyed,  without  consideration,  and  for  the  purpose  of 
defrauding  the  appellant,  to  his  step-son,  Fred  H.  Windels, 
said  real  estate,  but  that  the  conveyance  was  merely  color- 
able, and  to  protect  said  real  estate  for  Meier,  and  to  prevent 
the  appellant  from  making  her  debt  out  of  same,  as  Meier 
did  not  have  any  other  property;  that  said  Windels  and  his 
wife,  on  February  4, 1896,  at  the  instance  of  Carl  Meier 
and  without  consideration,  conveyed  all  said  real  estate  to 
Barbara  Meier,  the  mother  of  said  Wendels  and  the  wife 
of  Carl  Meier;  and  that  this  latter  conveyance  was  to  secure 
said  real  estate  to  Meier's  wife  and  to  prevent  the  appel- 
lant from  making  her  debt  out  of  the  same. 

The  bill  prays  that  the  conveyance  from  Carl  Meier  to 
Windels  and  from  Windels  and  wife  to  Barbara  Meier  be 
set  aside,  and  said  real  estate  be  subjected  to  the  payment 
of  her  judgment. 

The  appellees  answer  the  bill  and  admit  the  allegations 
of  same  except  they  denj^  that  Carl  Meier  owned  all  said 
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real  estate  as  stated  therein,  but  claim  that  in  law  and  in 
equity  the  appellee  Barbara  Meier  was  and  still  is  the  ab- 
solute and  exclusive  owner  of  all  said  real  estate;  that  said 
conveyances  between  Carl  Meier,  Wendels  and  Barbara 
Meier,  were  made  in  good  faith,  upon  valuable  considera- 
tion, and  without  any  real  or  intended  fraud  against  the 
appellant  or  any  one  else. 

To  this  answer  the  appellant  filed  her  replication. 

There  was  a  hearing  and  the  Circuit  Court  found  for  the 
appellees  and  dismissed  the  bill. 

From  the  decree  of  the  Circuit  Court  dismissing  her  bill, 
the  appellant  brings  the  cause  to  this  court  and  urges  as 
grounds  for  reversal  thereof,  that  the  decree  of  the  Circuit 
Court  is  contrary  to  the  law  and  the  evidence,  and  the  court 
erred  in  allowing  the  appellees  to  file  an  amended  answer 
after  cause  was  called  for  trial. 

The  evidence  shows  that  the  appellee  Barbara  Meier 
was  formerly  the  wife  of  one  Wendels,  who  died  in  1875, 
and  that  she  received  from  the  estates  of  her  deceased  hus- 
band, father  and  mother,  in  money,  notes,  property  and 
accounts,  some  $5,000  and  over. 

In  1881  Barbara  Wendels  married  the  appellee  Carl 
Meier  and  has  lived  with  him  every  sinoe. 

That  at  the  time  of  such  marriage  said  Meier  was  a  poor 
man  without  money  or;  property. 

That  shortly  after  his  marriage  he  engaged  in  the  saloon 
business  in  Litchfield  and  continued  in  that  business  several 
years  without  making  much  money. 

That  in  1883  he  and  his  wife  purchased  lot  8,  block  5, 
in  Hargrove's  addition  to  Litchfield,  for  $1,800,  and  the 
same  was  deeded  to  him  and  her,  but  wholly  paid  for  by 
her,  out  of  her  separate  means.  In  1888  another  lot  in 
Litchfield  was  purchased  for  $150,  another  in  1889,  for 
$765,  and  another  in  1892,  for  $924.70,  the  deeds  therefor 
being  taken  in  Carl  Meier's  nam  ^,  but  all  the  money  paid 
therefor  by  Mrs.  Meier,  out  of  her  separate  estate. 

From,  time  to  time  after  these  lots  were  purchased,  build- 
ings were  erected  and  improvements  made  thereon  at  an 
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expenditure  of  $1,000  or  more,  mostly  all  paid  for  out  of 
the  separate  estate  of  Mrs.  Meier. 

Mrs.  Meier  is  a  German  woman  and  speaks  and  reads  the 
English  language  very  poorly. 

Shortly  after  the  purchase  of  the  first  of  said  lots,  Meier 
and  his  wife  took  up  their  residence  thereon,  and  have  lived 
there  ever  since. 

On  November  29,  1895,  Meier  and  his  wife,  Barbara,  con- 
veyed all  said  lots  to  the  appellee  F.  H.  Wendels,  for  $5,000, 
as  follows :  A  mortgage  on  said  lots  securing  note  for 
$4,450,  due  two  years  after  date  with  interest,  and  payable 
to  Barbara  Meier  and  signed  by  Wendels;  and  $550  which 
Carl  Meier  owed  to  Wendels.  No  cash  was  paid  when  this 
deed  was  made. 

On  February  4, 1896,  Wendels  and  his  wife  conveyed  all  of 
said  lots  to  Barbara  Meier  for  $5,000,  as  follows :  Mrs. 
Meier  satisfied  the  note  of  Wendels  secured  by  the  mort- 
gage on  the  lots,  and  agreed  to  pay  Wendels  $550,  being 
the  money  that  had  been  owing  him  by  Carl  Meier.  Ko 
cash  passed  between  the  parties  when  this  deed  was  made. 

The  lots  described  in  the  bill  and  those  conveved  bv 
Meier  and  wife  to  Wendels,  and  by  Wendels  and  wife  to 
Barbara  Meier,  are  the  same. 

It  further  appears  from  the  evidence  that  it  was  fully 
understood  by  and  between  Carl  Meier  and  his  wife,  Bar- 
bara, before  they  were  purchased,  that  all  these  lots  were  to 
be  the  property  of  Barbara;  and  the  rents  arising  therefrom, 
although  collected  by  him,  were  paid  to  Barbara.  It  no- 
where appears  from  .  the  evidence  that  either  Carl  or  Bar- 
bara Meier  said  or  did  anything  to  induce  any  one  to 
believe  that  the  lots  belonged  to  Carl  and  not  to  Barbara, 
except  that  the  title  of  some  of  them  was  taken  as  above 
stated,  in  the  name  of  Carl  Meier,  and  the  deeds  recorded. 

The  evidence  further  showed  that  Carl  Meier  had  no 
property  that  was  not  exempt  from  execution  after  he  and 
his  wife  conveyed  these  lots  to  Wendels. 

The  appellant's  counsel  insist  that  from  these  facts  the 
equities  of  this  case  are  with  the  appellant,  because  in 
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extending  credit  to  Carl  Meier  for  her  note,  she  had  a  right 
to  rely  upon  the  records  of  her  county,  which  showed  Carl 
Meier  owned  said  lots  to  the  extent  that  the  deeds  thereto, 
as  recorded  therein  in  his  name,  showed  he  owned  them, 
and  that  inasmuch  as  Barbara  Meier  had  permitted  Carl 
Meier  to  take  title  to  some  of  said  lots  in  his  name,  that 
she  in  equity  and  good  conscience  ought  not  now  be  per- 
mitted to  hold  same  under  said  conveyances,  as  ao^ainst  the 
appellant,  who  gave  him  credit  on  the  strength  of  the 
deeds  in  his  name;  and  in  support  of  that  contention,  they 
cite  us  to  the  following  cases:  Dillman  v.  Nadelhoflfer,  162 
111.  625;  Frank  v.  King,  121  111.  250;  Hockett  v.  Bailey,  8t> 
111.  74,  and  kindred  cases. 

While  it  is  true  these  authorities  require,  in  cases  when 
the  husband,  in  failing  circumstances,  undertakes  to  prefer 
his  wife  to  the  exclusion  of  other  creditors,  the  proof  should 
be  clear  and  satisfactory  that  the  wife  has  a  valid,  subsist- 
ing  debt  against  such  husband,  and  that  the  equitable  claim 
of  the  wife  to  the  property  is  not  clouded  with  acts  on  her 
part  that  would  Avork  an  estoppel,  yet  when  all  the  evi- 
dence  in  this  case  is  fairly  and  fully  considered,  we  think 
that  Mrs.  Barbara  Meier,  having  paid  for  all  this  property 
out  of  her  separate  estate,  received  all  the  rents  therefrom 
as  far  as  the  same  was  rented,  and  not  occupied  as  a  resi- 
dence by  her  and  her  husband,  was  in  equity  the  owner 
thereof;  that,  being  a  German,  unfamiliar  with  our  lan- 
guage, she  did  not  fully  understand  that  the  deeds  to  part 
of  the  property  in  question  were  made  in  her  husband's 
name,  but  thought  that  inasmuch  as  she  had  the  deeds  in 
her  iron  safe,  and  paid  all  the  money  for  the  pro}^rty,  and 
was  getting  the  rents  thereof,  that  she  was  secure  in  her 
ownership  of  all  this  property  as  against  her  husband  and 
his  creditors,  which  caused  her  to  be  less  diligent  than  she 
otherwise  would  have  been  in  the  examination  of  the  deeds 
when  they  were  taken. 

Inasmuch  as  it  appears  that  Mrs.  Meier  procured  title 
to  this  property  in  her  own  name,  before  the  appellant  had 
a  judgment  to  become  a  lien  on  it,  she  had  her  equity  to  the 
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property  first  ripened  into  a  title,  is  first  in  time,  and  there- 
fore first  in  right,  as  against  the  appellant,  who  also  had 
an  equity,  but  was  beaten  in  the  race  for  priority.  See 
Yan  Dorn  v.  Leeper,  95  111.  85;  Tomlinson  y.  Matthews, 
98  111.  178;  Seeders  v.  Allen,  98  111.  468. 
K?  Hence  we  think  the  decree  of  the  Circuit  Court  is  not 
against  the  law  or  evidence. 

Lastly,  it  is  contended  by  counsel  for  the  appellant  that 
the  court  below  erred  in  allowing  the  appellees  to  amend 
their  answer  after  the  cause  was  called  for  trial. 

Upon  examination  of  the  record  in  this  case,  we  find  the 
appellant  did  not  file  any  motion  for  a  continuance  when 
this  amendment  was  allowed,  nor  even  make  any  claim  to 
the  court  that  she  was  surprised  by  reason  of  such  amend- 
ment; hence  no  advantage  can  be  taken  on  that  account  to 
the  allowance  of  the  amendment. 

The  rule  in  this  State  is,  that  where  the  court  allows  an 
amendment,  and  the  party  against  whom  it  is  made,  by 
reason  of  surprise,  is  not  prepared ,  to  meet  the  new  issue 
raised  by  such  amendment,  he  must  present  an  affidavit  to 
that  effect  in  order  to  be  in  a  condition  to  coniplain  of  the 
allowance  of  such  an  amendment.  (See  Scott  v.  Harris, 
113  111.  457.) 

Finding  the  decree  of  the  Circuit  Court  in  this  case  is  in 
accordance  with  the  law  and  the  evidence,  we  affirm  it. 


Boyal  Neighbors  of  America  v.  Joseph  E.  Soman. 

1.  INSURANCB— fr^ecl  of  Untrue  StaiemeiiU  in  AppKeation  Prepared 
by  Agent  of  Ineurer, — ^Where  an  agent  of  an  insurance  company,  hav- 
ing real  or  apparent  authority  for  that  purpose,  is  truly  informed  hy  the 
assured  of  the  real  facts  relating  to  the  risk,  but  such  agent  inoorrectly 
states  them  in  a  written  application  for  insurance  prepared  by  him,  and 
without  the  knowledge  or  consent  of  the  assured,  the  company  is 
estopped  from  insisting  upon  a  forfeiture  of  the  policy  issued  upon  such 
application,  on  account  of  such  erroneous  statement  in  such  application; 
and  oral  evidence  is  competent  and  proper  to  show  the  real  information 
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l^ven  such  agent  by  the  assured,  notwitlistanding  the  statements  mad& 
in  the  application. 

2.  Aqengy— ^n  Insurer  is  Boiind  by  Acts  of  Agent  Within  His 
Apparent  Authority, — Where  an  insurer  clothes  its  agent  with  appar- 
ent authority  to  act  for  a  particular  purpose  as  to  third  parties,  who, 
without  notice  of  the  real  authority  of  such  agent,  deal  with  it  through 
him,  it  will  be  bound  by  his  acts  within  the  scope  of  his  apparent 
authority,  although  in  fact  he  had  not  such  real  authority. 

Bill,  to  enforce  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Adams  County;  the  Hon.  John  C.  Broaot,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed 
June  8,  1898. 

J.  G.  Johnson  and  J.  TV.  White,  attorneys  for  appellant. 
Hamilton  &  Woods,  attorneys  for  appellee. 

Mr.  Justiob  Bcjrboughs  dslivbrbd  thb  opinion  of  thb 
Court. 

The  appellee  filed  in  the  Circuit  Court  of  Adams  County 
his  bill  of  complaint  in  chancery  against  the  appellant, 
setting  up  that  the  appellant  is  a  fraternal  beneficiary 
society,  organized  under  an  act  of  the  legislature  of  this 
State,  found  on  page  130  of  the  Illinois  Session  Laws  of 
1893;  that  on  February  7, 1895,  Sarah  F.  Boman,  the  wife 
of  the  appellee,  made  application  to  the  appellant  for  a 
benefit  certificate  on  her  life  in  the  appellant  order,  she 
then  being  a  member  of  the  local  camp  of  the  appellant  at 
Quincy,  Illinois;  that  in  pursuance  of  said  application,  the 
appellant  did,  on  May  10,  1895,  issue  upon  her  life  a  bene* 
fit  certificate  for  a  benefit  of  $1,000,  payable  at  her  death 
to  the  appellee,  her  husband,  which  benefit  certificate  is 
attached  to  the  bill  and  made  a  part  thereof;  that  his  wife 
complied  with  all  the  requirements  of  the  appellant  as  set 
forth  in  said  application  and  benefit  certificate,  and  on  May 
29, 1896,  died  in  good  standing  in  said  order;  that  an  assess- 
ment upon  each  member  of  the  appellant  holding  a  bene^ 
fiit  certificate,  would  have  realized  the  $1,000  to  pay  the 
appellee  his  said  benefit;  but  that  the  appellant  has  refused 
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to  make  such  assessment  or  to  pay  the  appellee  his  said 
$1,000;  he  therefore  prayed  the  court  to  decree  that  the 
appellant  levy  and  collect  such  assessment  as  provided  in 
his  said  benefit  certificate,  and  pay  him  from  the  money 
realized  therefrom  the  said  $1,000,  together  with  lawful 
interest  thereon. 

The  appellant  answered  the  bill  and  interposed  as  a 
defense  thereto  that  the  said  Sarah  F.  Boman  had  in  her 
application  for  the  benefit  certificate  sued  on,  expressly 
consented  and  a^^reed  that  anv  untrue  and  fraudulent  state- 
ment  or  answers  made  to  the  camp  physician,  or  any  conceal- 
ment of  facts,  intentional  or  otherwise,  in  her  application, 
should  forfeit  the  rights  of  herself  and  her  beneficiary  to 
all  benefits  and  privileges  in  said  benefit  certificate  prom- 
isod;  and  that  on  her  said  application  for  said  benefit  cer- 
tificate, she  had  falsely  and  untruly  answered  "  No"  to  each 
of  the  following  questions  contained  therein  : 

Question  17.  "  Have  you  within  the  last  seven  years 
consulted  your  family  physician,  or  any  other  physician,  in 
regard  to  any  personal  ailment  ? " 

Question  20.  "  Have  you  ever  had  any  serious  illness, 
local  disease  or  personal  injury  ? " 

Question  28.     "  Have  you  ever  bad    bronchitis  ? " 

And  charged  the  fact  to  be  that  said  Sarah  F.  Boman  had 
been  treated  a  number  of  times  for  bronchitis  and  other 
serious  sickness,  by  her  family  piwsician,  within  said  seven 
years,  and  that  she  died  from  an  attack  of  bronchitis, 
which  untruthful  answers  and  concealment  of  said  facts  from 
the  appellant  at  the  time  of  making  said  application,  had,  as 
agreed  in  said  application  and  benefit  certificate,  forfeited 
the  right  of  the  appellee  to  have  said  assessment  levied,  or 
said  $1,000  benefit  paid  him. 

The  appellee  filed  a  general  replication  to  the  answer. 

From  the  evidence,  on  the  hearing,  it  appeared  that  the 
application  for  the  benefit  certificate  was  made  by  filling 
up  and  signing  a  blank  furnished  bf  the  appellant,  and 
that  the  answers  therein,  to  the  said  questions,  as  state<l 
in  the  answer  of  the  appellant    to  the  bill,  were  "Xo," 
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iis  claimed  by  the  appellant;  but  it  was  further  shown 
that  appellee's  wife,  when  she  made  said  application,  went 
to  the  office  of  Dr.  S.  F.  Meacham,  in  Quincy,  Illinois, 
on  February  7,  1895,  he  then  being  the  regular  medical 
examiner  of  the  appellant  for  its  local  camp  there,  and 
he,  as  was  the  custom  in  such  cases,  read  to  her  the  ques- 
tions in  said  blank  application,  and  wrote  therein  her 
answers  thereto,  and  when  said  question  17  was  read  to 
her  by  him,  she  answered  that  she  had  been  treated  by  her 
family  physician  for  acute  bronchitis,  and  as  far  as  she 
knew,  she  had  recovered;  and  thereupon  Dr.  Meacham 
wrote  her  answers  to  the  said  three  questions  "  No,"  instead 
of  what  she  in  fact  did  answer;  and  when  all  the  blanks  in 
the  application  were  by  him  filled  in,  he  told  her  to  sign  it, 
which  she  did  without  reading  it  herself,  or  having  it  read 
to  her,  nor  did  she  know  what  Dr.  Meacham  had  written  in 
the  blanks. 

The  warranty  in  the  application,  and  the  terms  of  for- 
feiture therein,  were  as  is  contained  in  the  averment  of  the 
answer. 

It  further  appeared  that  Mrs.  Boman  was  treated  by  Dr. 
C  W.  Book  as  follows  : 

April  30,  1S88,  one  visit  for  slight   attack  of  bronchitis. 

May  30,  1888,  one  visit  for  malarial  affection. 

From  January  25  to  February  5,  1892,  two  visits  for 
attack  of  acute  bronchitis. 

On  March  17,  1802,  one  visit;  could  not  tell  for  what. 

June  18  to  30,  1892,  two  visits  for  approaching  confine- 
ment. 

July  1  to  30,  1892,  seventeen  visits  for  recovery  from 
childbirth, 

August  1  to  27,  1892,  eleven  visits  for  inflamed  breast. 

October  16,  1S94,  one  visit;  could  not  tell  for  what,  and 
December  6,  1895  to  May  29, 1896,  treated  her  for  an  att«ick 
of  chronic  bronchitis,  resulting  in  her  death  on  May  29, 
1S96'. 

It  was  further  shown  that  "  acute  bronchitis  "  is  ordi- 
narily known  as  a  ''cold." 
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From  this  evidence  the  Circuit  Court  found  for  the  appel* 
lee,  and  entered  a  decree  in  his  favor  for  $1,043.30  and 
costs. 

We  think  in  this  State  the  rule  is,  that  where  an  agent 
of  an  insurance  company,  having  real  or  apparent  authority 
for  that  purpose,  is  truly  informed  by  the  assured  of  the 
real  facts  relating  to  the  risk,  but  such  agent  incorrectly 
states  them  (in  a  written  application  for  insurance  prepared 
by  him,  and  without  the  knowledge  or  consent  of  the 
assured),  the  company  is  estopped  from  insisting  upon  a 
forfeiture  of  the  policy  issued  upon  such  application  on 
account  of  such  erroneous  statement  in  such  application; 
and  oral  evidence  is  competent  and  proper  to  show  the  real 
information  given  such  agent  by  the  assured,  notwithstand- 
ing the  statements  made  in  the  application  under  such  cir- 
cumstances.   Andes  Insurance  Co.  v.  Fish,  71  III.  620. 

We  further  believe  the  rule  in  this  State  is,  that  where 
the  insurer  clothes  its  agent  with  the  apparent  authority  to 
act  as  its  agent  for  a  particular  purpose,  as  to  third  parties, 
who,  without  notice  of  the  real  authority  of  such  agent, 
deal  with  it  through  such  agent,  it  will  be  bound  by  the 
acts  of  such  agent  within  the  scope  of  this  apparent  author- 
ity, although,  in  fact,  he  had  not  stich  real  authority. 
Farmers  &  M.  Ins.  Co.  v.  Chesnut,  50  111.  117;  Phoenix  Ins. 
Co.  V.  Stocks,  149  111.  335;  Home  Ins.  Co.  v.  Mendenhall, 
164111.466. 

Applying  these  rules  to  the  facts  in  this  case,  we  hold 
that  Dr.  Meacham,  when  he  received  from  Mrs.  Boman  the 
information  to  fill  in  her  application,  was.  the  agent  of  the 
appellant  to  receive  notice  for  it,  of  her  ailments  and  phys- 
ical condition,  in  order  to  determine  whether  to  accept  her 
application  to  be  insured  by  it;  that  she  did  disclose  to  him 
truthfully  such  ailments  as  would  inform  it  of  her  physical 
condition  for  the  time  called  for  in  the  questions  pro- 
pounded to  her,  when  she  made  her  application  for  the 
insurance  sued  for  in  this  case;  and  that  the  appellant,  hav- 
ing: with  such  notice  issued  her  the  benefit  certificate  sued 
on  in  this  case,  and  received  from  her  in  her  lifetime  all 
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asBessments  made  thereon,  is  now,  after  her  death,  estopped 
to  insist  upod  the  forfeiture  provided  for  in  her  application 
and  benefit  certificate  on  account  of  the  untruthful  answeis 
contained  in  the  application.  (See  Oermania  Life  Ins.  Co. 
V.  Koehler,  168  111.  293,  and  cases  therein  cited.) 

The  Circuit  Court  having  therefore  committed  no  error 
in  its  decree  appealed  from  in  this  case,  we  affirm  it. 

Decree  affirmed. 


Jolin  B.  Dodge  et  al.  v.  A.  E.  Harmon. 

1.  Yerdicts— iSTtMtotTied  by  the  Emdence.— The  court  reviews  the 
evidence  in  this  case  and  concludes  that  there  is  ample  evidence  in  the 
record  to  justify  the  verdict  rendered,  and  that  the  judgment  must  be 
affirmed. 

AssQinpsIt,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Mtbbs,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  June  8, 1898. 

Weltt  &  Steeling,  attorneys  for  appellants. 

A.  E.  DeMange,  attorney  for  appellee 

Mr.  Justice  Bubroughs  deliyered  the  opinion  of  the 

QotJRT. 

This  was  an  action  of  assumpsit  by  the  appellants  against 
the  appeUee,  prosecuted  to  judgment  in  the  Circuit  Court 
of  McLean  County.  There  was  a  trial  by  jury  and  verdict 
and  judgment  for  the  appellee.  The  appellants  bring  the 
case  to  this  court  and  urge  as  grounds  for  reversal  that  the 
Circuit  Court,  at  the  instance  of  the  appellee,  gave  im- 
proper instructions  to  the  jury,  and  that  the  verdict  and 
judgment  are  against  the  law  and  evidence. 

The  declaration  is  upon  a  promissory  note  given  by  the 
appellee  to  the  appellants  on  September  1, 1896,  for  $1,000, 
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due  in  four  months,  with  six  per  cent  interest  from  date, 
u  itil  paid. 

But  one  plea  was  interposed,  and  it  averred  that  at  the 
time  the  suit  was  commenced  and  now,  the  appellants  are 
indebted  to  the  appellee  for  one  half  the  commissions  of 
$2,000,  earned  by  the  appellants  in  procuring  a  real  estate 
trade  between  one  Jewett,  and  the  appellee ;  that  one  half 
of  said  commissions  was  paid  the  appellants  by  said  Jewett, 
and  the  other  half  the  appellee  was  to  pay,  and  for  which 
he  gave  them  the  note  sued  upon  ;  that  while  said  commis- 
s.ons  were  being  earned  by  the  appellants,  one  J.  F.  Hessel 
aided  them  in  making  said  real  estate  trade,  and  for  said 
aid,  the  appellants  agreed  to  pay  said  Hessel  one  half  of 
s  lid  commissions,  which  they  never  did,  and  which  claim  of 
said  Hessel  against  the  appellants  he,  the  said  Hessel,  before 
the  commencement  of  this  suit,  assigned  to  the  appellee, 
a!ul  he  now  holds  same  against  the  appellants,  and  offers 
to  set  off  same  against  the  amount  due  them  from  him  on 
the  note  sued  on,  and  that  it  is  enough  to  satisfy  same. 

To  this  plea  the  appellants  entered  a  general  denial,  and 
issue  was  joined  thereon. 

The  facts  out  of  which  this  litigation  arose  are  as  follows: 

One  Jewett,  of  Buffalo,  N.  Y.,  owned  a  horse  ranch  in 
Kansas,  which  he  valued  at  $100,000.  His  superintendent 
in  charge  of  same  was  one  Hessel.  The  appellee,  Harmon, 
owned  a  brick  office  building  in  Bloomington,  Illinois,  val- 
ued by  him  at  $100,000.  The  appellants,  Dodge  &  Zim- 
merman, knew  the  ranch  and  office  building,  and  also 
were  acquainted  with  said  Hessel.  The  appellants  were 
employed  by  said  Jewett  and  Harmon  to  procure  a  trade 
of  these  properties  between  said  Jewett  and  Harmon  for  a 
total  commission  of  $2,000;  said  Jewett  to  pay  one  half 
thereof,  and  said  Harmon  the  other  half.  Said  Hessel 
claimed  that  the  appellants  employed  him  to  aid  them  in 
making  this  trade  and  agreed  to  pay  him  one  half  the  com- 
missions therefor.  The  trade  was  made  and  Hessel  did  aid 
in  procuring  it  to  be  made.  Said  Jewett  paid  the  appellants 
his  one  half  of  said  commissions,  being  $1,000;  and  said 
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Harmon  gave  them  the  note  sued  on  in  this  case,  for  the 
other  half.  Before  the  suit  was  brought,  Hessel  assigned 
his  claim  for  one  half  these  commissions  to  the  appellee. 

The  only  question  of  fact  upon  which  there  was  any 
serious  conflict  in  the  evidence,  was  whether  Hessel  was 
promised  by  the  appellants  the  one  half  of  said  commissions, 
and  on  that  question  there  is  ample  evidence  in  the  record 
to  justify  the  verdict  rendered,  and  we  will  not  disturb  it 
for  that  reason. 

As  to  the  contention  that  the  court  improperly  instructed 
the  jury,  we  will  say  that  the  instructions  complained  of 
were  more  favorable  to  the  appellants  than  the  law  arising 
from  the  facts  justified ;  hence  they  ought  not  to  complain 
on  that  account,  nor  were  they  prejudiced  thereby. 

From  a  full  consideration  of  all  the  evidence  in  this  record 
we  are  satisfied  with  the  conclusion  reached  in  the  Circuit 
Court  and  therefore  affirm  its  judgment  herein. 


lake  E.  &  W.  Ry.  Co.  v.  Patrick  PurcelL 

1.  Measure  op  Damages— For  Injury  to  Real  Estate,— In  a  suit  by 
a  land  owner  to  recover  damages  to  his  land  caused  by  the  construction 
of  an  improvement  on  adjoining  land  and  the  divei*sion  of  a  natural 
watercourse,  the  measure  of  damages  is  the  difference  between  the  mar- 
ket value  of  the  premises  before  tlie  improvement  was  made  and  after 
it  was  constructed  and  in  operation. 

2.  Same — For  Injury  to  Real  Estate^  of  a  Permanent  Character.— In 
an  action  to  recover  damages  for  a  deterioration  in  the  value  of  real 
estate  occasioned  by  a  nuisance  of  a  permanent  character,  all  damages 
for  the  past  and  future  injury  to  the  property  may  be  recovered,  and  one 
recovery  m  such  a  case  is  a  bar  to  all  future  actions  for  the  same  cause. 

3.  Evidence— 0/  Injury  to  Real  Estate  by  Changing  the  Course  of  a 
Stream. — In  an  action  to  recover  damages  for  a  deterioration  in  the 
value  of  real  estate  caused  by  an  interfei^nce  with  a  watercoui-se,  the 
fact  that  the  premises  are  overflowed,  that  the  soil  is  waslied  away, 
and  that  there  are  cast  upon  the  premises  by  such  overflow,  sewer  filtli, 
offal,  and  other  noxious  substances,  are  all  proper  matters  of  proof  to 
show  how  the  mai'ket  value  of  the  premises  is  affected  by  the  improve- 
ment. 
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4.  Same — Viewing  JReal  Estate  AUeged  to  Have  Been  Damaged.—ln 
actions  to  recover  damages  for  injuries  to  ^real  estate,  whetber  the 
court,  by  agreement  of  parties,  will  allow  the  jury  to  view  the  premises, 
is  a  matter  resting  in  the  soimd  discretion  of  the  court 

6.  Appeals  and  Ebrob&— Where  Jury  Were  Permitted  to  View  Prem- 
ises Claimed  to  Have  Been  Damaged, — It  is  impossible  for  a  court  of 
appeal  to  determine  to  what  extent  a  jury  were  influenced  by  an  exami- 
nation of  real  estate  aUeged  to  have  been  damaged,  and  in  this  case  the 
court  is  at  opinion  that  the  result  of  the  personal  examination  may  have 
been  such  as  to  have  fully  justified  the  damages  assessed,  even  if  it  was 
clear  that  the  preponderance  of  the  evidence  as  preserved  in  the  record 
was  against  so  large  an  amount. 

Trespass  on  the  Case,  for  injury  to  real  estate.  Appeal  from  the 
Circuit  Court  of  Mcl.«ean  County;  the  Hon.  Alfred  Sakfle,  Judge,  {M^e- 
siding.  Heard  in  this  court  at  the  November  term,  1897.  Affirmed* 
Opinion  filed  June  8, 1808. 

Statemextt  of  the  Case. 

Patrick  Purcell  is  the  owner  of  a  tract  of  land  in  the  city 
of  Bloomington,  bounded  by  Washington  street  on  the 
south  and  by  the  L.  E.  &  W.  R.  R.  right  of  way  on  the 
east.  As  originally  built,  the  railroad  on  the  east  side  of 
Purcell's  land  was  built  upon  a  high  wooden  trestle,  beofin- 
ning  at  Washington  street  and  extending  in  a  curved  line 
to  the  northwest,  beyond  the  north  limits  of  his  land.  On 
the  north  and  a  few  feet  from  his  boundary  there  is  a  large 
creek  about  twenty  feet  in  width,  running  west  in  a  natural 
watercourse,  and  running  in  the  same  channel  for  more 
than  forty  years.  A  branch  of  this  creek  comes  from  the 
south  across  the  Big  Four  track  (which  track  runs  parallel 
with,  and  just  south  of  Washington  street),  which  branch 
ran  north  from  the  southeast  corner  of  his  land  and  emptied 
into  the  creek  at  a  point  about  three  hundred  feet  from  his 
land. 

This  branch  passed  under  appellant's  right  of  way  at  his 
southeast  corner,  and,  as  it  ran  originally,  the  railroad  land 
was  between  his  premises  and  the  branch.  This  branch  is 
the  outlet  of  one  system  of  sewerage  of  the  city  of  Bloom- 
ington,  and  carries  in  its  course  the  oifal  and  sewer  filth  of 
a  large  part  of  the  city.    This  branch  is  also  a  natural  wat<^ 
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course  and  channel,  where  it  had  been  running  for  more 
than  twenty  years  before  the  commencement  of  this  suit. 

In  the  summer  of  1895  the  appellant  chose,  to  fill  in  the 
trestle  with  earth  and  make  a  solid  embankment,  upon 
which  its  track  now  rests,  which  embankment  is  about 
twepty  feet  high  at  the  culvert. 

In  the  creek  in  question  it  built  a  permanent  eight  foot 
stx>ne  arch  or  culvert,  paving  the  bottom  with  stone.  This 
stone  arch  is  seventy -five  feet  long,  thQ  center  of  the  arch 
coinciding  with  the  center  of  its  right  of  way,  making  the 
western  terminus  of  the  arch  within  twelve  and  a  half  feet 
of  the  west  line  of  its  right  of  way,  which  west  line  of  its 
right  of  way  is  the  east  line  of  Purcell's  land.  The  creek 
ran  directly  west.  The  track  ran  northwest.  In  construct- 
ing the  arch  the  railroad  company  set  it  at  right  angles  to 
its  track,  diverting  the  course  of  the  creek  fifty  feet  to  the 
north  on  the  east  of  the  culvert,  and  causing  the  water  as  it 
emerged  from  the  arch  to  strike  with  great  force  against  the 
bank  of  Purcell's  land.  The  channel  of  the  creek  east  of 
the  railroad  is  from  twelve  to  twenty  feet  wide.  The  result 
of  that  is,  that  in  time  of  heavy  rain  the  culvert  is  not  wide 
enough  to  admit  the  passage  of  the  vvater,  and  it  is  confined 
above  or  east  of  the  arch,  which  increases  the  speed  of  the 
current  as  it  emerges  from  the  arch  and  strikes  against 
Purcell's  land. 

At  the  time  appellant  constructed  said  embankment  it 
filled  in  the  channel  of  the  branch  coming  from  the  south, 
and  thereby  saved  to  itself  the  necessity  of  a  culvert  for  said 
branch  under  its  right  of  way.  It  provided  an  outlet  for 
the  water  coming  through  the  branch  by  digging  a  ditch  on 
the  south  of  west  side  of  its  right  of  way  along  the  edge  of 
appellee's  land,  so  close  to  the  edge  that  stakes  set  by  his 
surveyor,  fell  into  the  ditch.  This  new  ditch  was  extended 
until  it  emptied  into  the  creek  at  the  stone  culvert  at  the 
northeast  corner  of  Purcell's  land.  To  dig  this  ditch  the 
railro^^d  cut  through  a  hill  in  which  it  was  compelled  to  dig 
the  ditch  seven  and  a  half  feet  deep.  The  ditch  varies  in 
depth  from  two  and  a  half  to  seven  feet.    It  is  from  ten  to 
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fourteen  feet  wide  at  the  top,  and  two  feet  wide  at  the  bot- 
tom. There  is  a  sharp  fall  in  the  north  three  hundred  feet 
of  appellee's  land,  and  for  the  north  three  hundred  feet  of 
the  ditch  it  is  only  from  two  to  three  feet  deep.  This  ditcU 
occupies  the  entire  space  between  the  western  edge  of  the 
culvert  and  appellee's  land,  and  by  digging-  it,  the  raiU*oad 
diverted  a  st>ream  of  water  from  its  natural  channel  into  a 
new  and  entire  different  channel  and  gave  appellee  "a  water 
front,"  along  the  entire  east  line  of  his  premises,  seven  hun- 
dred feet  in  length,  through  ^vhich  waterway  it  sent  a  cur- 
rent of  sewage.  By  changing  the  course  of  the  creek  in  the 
manner  it  did,  appellant  caused  the  stream  of  water  flowing 
through  the  new  ditch  to  strike  at  right  angles  the  power- 
ful stream  of  the  creek  coming  through  the  stone  arch,  and 
thus  impeded  the  flow  of  water  in  the  ditch,  causing  it,  with 
its  contents  of  offal,  filth,  and  sewage,  to  overflow  the  entire 
north  end  of  api^ellee's  premises,  which  flood  reaches  nearly 
to  his  dwelling  house,  with  a  resulting  deposit  of  slime  and 
filth  left  on  the  ground  w^hen  the  water  subsides,  and  an 
accompaniment  of  vile  and  noxious  odors. 

Thomas  F.  Tipton  and  Thomas  W.  Tipton,  attorneys  for 
appellant;  John  B.  Cockrum,  of  counseL 

J.  J.  MoRRissEY,  attorney  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Coukt. 

It  is  conceded  on  behalf  of  appellant,  that  the  building 
of  the  stone  arch  at  right  angles  with  the  track,  the  dig- 
ging of  the  new  ditch  and  changing  the  watercourse,  and 
filling  in  the  trestle  work  and  making  the  embankment,  were 
improvements  not  inconsistent  with  good  railroading,  and 
were  of  great  value  to  the  appellant,  and  permanent  in 
their  character. 

The  damages  for  which  a  recovery  is  sought  in  the  second 
count  of  appellee's  declaration,  are  those  accruing  by  the 
diversion  of  the  natural  watercourse  of  the  creek  and  caus- 
ing the  land  to  be  washed  away,  and  by  causing  his  prem- 
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ises  to  be  frequently  overflowed,  and  the  grass  and  vege- 
tables growing  thereon  to  be  destroyed,  and  by  the  overflow 
of  the  creek,  causing  deposits  of  large  quantities  of  offal, 
sewer  filth  and  other  noxious  and  vile- smelling  substances, 
upon  his  premises.  The  damages  that  may  be  recovered  in 
this  case  are  of  a  kindred  character  to  those  which  may  be 
recovered  in  an  action  under  the  eminent  domain  act, 
where  there  are  damages  accruing  on  account  of  the  con- 
struction and  operation  of  a  railroad,  to  premises  not  taken. 
The  fact  that  the  premises  are  overflowed,  that  the  soil  is 
washed  away,  that  there  are  cast  upon  the  premises  by 
such  overflow,  sewer  filth,  offal  and  other  noxious  substances 
are  all  proper  matters  of  proof  to  show  how  the  market 
value  of  the  premises  are  affected  by  the  improvement. 

The  rule  adopted  by  the  court  below  as  to  the  measure 
of  damages,  was  the  difference  between  the  market  value 
of  the  premises  before  the  improvement  was  made,  and  after 
it  was  constructed  and  in  operation.  This  rule  is  sustained 
by  an  unbroken  line  of  authority.  Evidence  was  admitted 
upon  the  trial  by  the  respective  parties,  with  reference  to 
the  market  value  of  appellee's  premises,  both  before  and 
after  the  making  the  improvement,  without  objection.  An 
objection  to  this  testimony  can  not  be  now  urged,  for  the 
first  time,  in  this  court. 

With  the  permission  of  the  court,  and  by  agreement  of 
the  parties,  in  charge  of  an  officer,  during  the  progress  of 
the  trial,  the  jury  made  a  personal  view  of  the  premises. 
It  must  be  regarded  as  settled  in  this  State,  whether  the 
court  in  this  character  of  case,  by  agreement  of  the  parties, 
will  allow  the  jury  to  make  a  personal  view  of  the  premises, 
is  a  matter  resting  in  the  sound  discretion  of  the  court. 
Pike  V.  City  of  Chicago,  155  HI.  656.  What  the  jury  learned 
from  their  own  personal  observations  of  the  locus  in  qiu>j  we 
can  not  know.  The  premises  on  view  may  be  regarded,  as 
it  is  termed  in  the  books,  as  real  evidence,  which  is  of  the 
most  satisfactory  character.  It  is  evident  this  evidence 
should  be  considered  by  the 'jury  with  the  other  evidence. 
To  what  extent  they  were  infiuenced  by  such  examination 
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in  their  finding,  it  is  impossible  to  tell.  The  result  of  the 
personal  examination  may  have  been  such  as  to  have  fully 
justified  the  damages  assessed,  even  if  it  were  clear  the  pre- 
ponderance of  the  evidence,  as  preserved  in  the  record,  was 
against  so  large  an  amount.  Chicago  &  I.  R.  E.  Co.  v, 
Hopkins,  90  111.  316;  Springer  v.  City  of  Chicago,  135  lU. 
652;  Maywood  Co.  v.  Village  of  Maywood,  140  IlL  216; 
Vane  v.  City  of  Evanston,  150  111.  616;  Chicago,  B.  &  Q. 
E.  E.  Co.  V.  City  of  Naperville,  166  111.  87;  City  of  Spring- 
field  V.  Dalby,  139  111.  34;  Pittsburgh,  Ft.  W.  &  C.  Ey.  Ca 
v.  Lyons,  159  111.  576;  Peoria  &  F-  Ey.  Co.  v.  Barnum,  107 
111.  160. 

If  the  appellant  desired  to  control  the  effect  the  view 
might  have  on  the  jury,  in  connection  with  the  other  evi- 
dence introduced,  that  might  have  been  done  by  an  appro- 
priate instruction.  Having  failed  to  ask  an  instruction  in 
this  regard,  he  is  now  in  no  position  to  complain.  Springer 
V.  City  of  Chicago,  135  111.  552. 

This  action  is  brought  by  appellee  for  a  deterioration  in 
the  value  of  his  real  estate  occasioned  by  a  nuisance  of  a 
permanent  character,  and  all  damages  for  the  past  and 
future  injury  to  his  property  may  be  recovered  in  this 
action,  and  one  recovery  in  such  case  is  a  bar  to  all  future 
actions  for  the  same  cause.  Kankakee  &  S.  E.  E.  Co.  v. 
Horan,  131  111.  288;  Chicago  &  A.  E.  R  Co.  v.  Maher,  91 
111.  312;  Chicago  &  E.  I.  E.  E.  Co.  v.  Loeb,  118  IlL  203; 
Chicago  &  E.  I.  E.  E.  Co.  v.  McAuley,  121  111.  160;  Doane 
V.  Lake  St.  El.  E.  E.  Co.,  165  111.  523. 

The  jury  assessed  appellee's  damages  at  $300,  which  find- 
ing- is  fully  sustained  by  the  facts  and  circumstances  in 
proof  and  the  law  as  applicable  to  the  evidence.  We  there- 
fore hold  there  was  no  error  in  the  giving  the  instructions 
asked  on  behalf  of  appellee.  There  was  no  error  in  the 
modification  or  refusal  of  the  instructions  asked  on  behalf 
of  the  appellant.  All  that  was  applicable  to  the  case,  con- 
tained in  appellant's  refused  instructions,  was  fully  covered 
by  those  given.  We  are  of  opinion  that  the  judgment  of 
the  Circuit  Court  should  be  affirmed. 
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Illinois  Central  Railroad  Company  ?.  John  L.  Davenport. 

1.  R A  p.RO  A DB— JLiobtZtf y  of  Company  for  Act  of  Brakeman  in  Eject- 
ing a  Person  from  a  Train, — ^Although  a  person  who  has  boarded  a 
freight  train  may  be  a  trespasser,  that  does  not  prevent  a  recovery  against 
the  railroad  company  for  the  act  of  a  brakeman  in  ejecting  him  from 
the  train  while  it  is  in  motion,  and  without  regard  to  the  safety  of  his 
person,  or  the  preservation  of  his  life. 

2.  Same— Liability  of  Company  for  Aet$  Performed  by  Direction  of 
the  Conductor  of  a  Train, — ^The  brakeman  of  a  freight  train,  acting 
under  orders  from  the  conductor,  forcibly  ejected  from  the  train  a  per- 
son who  was  riding  thereon,  and  he  was  seriously  injured.  Hefd^  that 
the  conductor  was  a  vice  principal,  and  that  the  railroad  company  was 
liable  for  acts  performed  under  his  direction. 

8.  Daicages — A  Question  fiyr  the  Jury. — When  there  Is  not  a  legal 
measure  of  damages,  and  when  the  damages  are  unliquidated  and  the 
suit  is  referred  to  the  discretion  of  the  jury,  the  court  will  not  ordinarily 
interfere  with  the  verdict.  It  is  the  peculiar  province  of  the  jury  under 
appropriate  instructioiis  from  the  court,  to  decide  such  cases,  and  the 
law  does  not  recognize  in  the  court  the  power  to  substitute  its  own  judg- 
ment for  that  of  the  jary« 

TreapaM  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macon  County:  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Aflirmed.  Opinion 
filed  June  Z,  1808. 

L  A.  BuoKiNOHAMy  attorney  for  appellant 

Mills  Bbotheks,  attorneys  for  appellee. 

A  carrier  will  be  held  to  the  same  strict  accountability 
for  the  negligence  of  its  servants  resulting  in  injury  to  a 
passenger  who  is  lawfully  and  properly  on  a  freight  train 
as  governs  its  liability  for  such  negligence  when  the  trans- 
portation is  upon  a  train  devoted  to  passenger  service  exclu- 
sively. New  York  0.  &  St  L.  R.  R.  Ca  v.  Blumenthal,  160 
111.  48,  cited  in  Chicago  &  Alton  R.  R.  Co.  v.  Arnol,  144  111. 
261;  Lake  Erie  &  W.  R.  R.  Co.  v.  Matthews,  41  N.  E.  Rep. 
842;  Chicago  &  A.  R.  R.  Ca  v.  Flagg,  43  UL  864;  Creed  v. 
Pennsylvania  R.  R.  Co.,  86  Penn.  St  139 ;  27  Am.  Reports, 
693 ;  Lucas  v.  Milwaukee  &  St  P.  Ry.  Co.,  33  Wis.  41 ;  14 
Am.  Rep.  735. 
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It  is  also  a  well  settled  rale  of  law  in  this  State  that  even 
though  a  person  be  wrongfully  upon  a  train  and  thereby  be 
considered  a  trespasser,  if  he  is  ejected  by  those  in  charge 
of  the  train  in  a  wanton  and  willful  manner,  the  company 
will  even  be  liable  for  exemplary  damages,  and  in  such  case  it 
is  immaterial  whether  the  relation  of  carrier  and  passenger 
exists  or  not.  In  St.  Louis,  A.  &  T.  H.  R  K.  Co.  v.  Beagan, 
62  IlL  App.  488,  the  court  say  that  it  makes  no  difference 
whether  appellee  was  a  passenger  or  a  trespasser;  if  he  was 
wantonly  and  willfully  expelled  from  the  train  while  the 
same  was  in  motion,  the  company  would  be  liable.  Chicago, 
B.  &  Q.  R.  K  Co.  V.  Mehlsaok,  131  111.  61;  West  Chicago 
Street  R.  R.  Co.  v.  Binder,  61  111.  App.  420;  Pennsylvania 
R.  R.  Co.  V.  Connell,  26  111.  App.  694;  North  Chicago  City 
Ry.  Co.  V.  Gastka,  128  111.  618;  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Bodemer,  33  111.  App.  479;  Wabash  R.  R.  Co.  v.  Jones,  163 
IlL  167. 

Mb.  Justice  Glekk  deltvebed  the  opinion  of  the  Coubt. 

This  action  is  brought  by  appellee  to  recover  damages 
accruing  to  him  on  account  of  being  forcibly  and  violently 
ejected  from  a  freight  train  by  the  servants  and  employes 
of  appellant,  while  attempting  to  ride  from  Maroa  to 
Emery,  stations  on  the  line  of  appellant's  road,  on  the  25th 
day  of  February,  1896. 

The  declaration  contains  two  counts,  in  which  appellee 
sets  out  his  cause  of  action  in  substantially  the  same  lan- 
guage. It  is  averred  in  the  first  count  that  appellee  became 
a  passenger  on  a  certain  train  of  appellant  on  said  railroad 
to  be  carried  from  Maroa  to  Emery,  and  was  legally  and 
lawfully  on  such  train,  and  it  became  the  duty  of  appellant 
to  carry  appellee  from  Maroa  to  Emery.  Appellant,  how- 
ever, disregarding  its  duty  in  this  respect,  by  its  agents  and 
servants  then  in  the  management  and  control  of  such  train 
unlawfully,  forcibly,  cruelly,  wickedly,  and  while  such  train 
was  going  at  a  high  rate  of  speed,  to  wit,  at  the  rate  of 
twenty  miles  an  hour,  forcibly  ejected  appellee  from  the 
train  to  and  upon  the  ground  with  great  force  and  violence, 
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while  he  was  in  the  exercise  of  due  care  and  diligence  and 
lawfully  on  such  train,  by  means  whereof  he  received  great 
and  permanent  injuries  in  and  about  his  back,  legs  and  arms, 
and  was  otherwise  greatly  bruised,  hurt  and  wounded,  and 
was  obliged  to  and  did  spend  and  become  liable  for  divers 
large  sums  of  money  in  endeavoring  to  be  cured  of  such 
injuries,  and  by  means  of  the  premises  became  sick,  lame  and 
disordered,  and  so  remained  for  a  long  time,  to  wit,  from 
thence  hitherto,  during  all  of  which  time  he  suffered  great 
pain  and  was  hindered  from  transacting  and  attending  to 
his  business,  and  was  deprived  of  divers  great  gains  which 
he  would  have  otherwise  made. 

The  case  was  heard  with  a  jury  that  returned  a  verdict 
finding  the  appellant  guilty  and  assessing  appellee's  damages 
at  $2,000.     . 

It  appears  from  the  evidence  in  this  case,  that  the  appellee 
and  one  Swift  went  to  the  station  of  Maroa  on  the  line  of 
appellant's  road  and  purchased  tickets  for  passage  from  that 
point  to  Emery,  another  station  on  appellant's  road,  a  short 
distance  south.  As  they  received  their  tickets,  a  train  was 
moving  slowly  past  the  station,  and  they  asked  the  ticket 
agent  if  they  could  go  to  Emery  on  that  train,  and  he  advised 
them  they  could.  The  train  being  in  motion,  and  they  fear- 
ing lest  the  motion  of  the  train  might  be  too  great  when 
the  caboose  reached  where  they  were,  boarded  an  empty 
coal  car  opposite  them,  some  eight  or  ten  cars  in  front  of 
the  caboose,  and  started  back  toward  the  caboose  over  the 
empty  coal  cars,  the  ends  of  which  were  laid  down.  Thei 
station  agent  was  mistaken;  this  was  not  the  freight  train 
that  carried  passengers.  It  only  carried  passeogers  that 
had  tickets  and  a  permit  from  the  division  superintendent 
to  ride.  While  the  freight  train  that  carried  passengers 
was  due,  it  had  not  yet  arrived.  Of  these  facts  appellee 
and  Swift  were  ignorant.  When  they  came  to  the  second 
car  from  the  caboose  they  met  Hill  coming  from  the  caboose. 

He  was  the  rear  brakeman.    He  calliBd  them  s —  of  b s, 

and  wanted  to  know  what  they  were  doing  on  this  train. 
They  exhibited  to  him  their  tickets  and  said  the  station 
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agent  had  sold  them  tickets  and  told  them  to  get  aboard 
this  train.  He  called  them  liars  and  said  the  agent  never 
told  them  that  was  the  train,  and  told  them  they  would 
have  to  get  off  the  train.  They  replied  if  they  were  in  the 
wrong,  if  he  would  stop  the  train  they  would  get  off.  At 
this  time  Montag,  the  brakeman,  came  from  the  front  end  of 
the  train  onto  the  car  where  appellee.  Swift  and  Hill  were, 
and  addressed  Swift  and  appellee  in  a  manner  similar  to 
what  Hill  had  addressed  them.  He  finally  told  Swift  that 
he  would  smash  him  and  called  him  a  big  s —  of  a  1> 


and  that  he  would  throw  him  off.  He  then  took  him  by 
the  collar  and  took  him  to  the  front  end  of  the  car.  At 
this  time  Hill  took  charge  of  appellee,  and  took  him  to  the 
rear  end  of  the  car,  and  ordered  him  to  get  off,  giving  him 
a  shove.  Appellee  grabbed  a  brace  on  the  side  of  the  car 
and  got  his  foot  in  the  stirrup,  and  while  holding  there.  Hill 
told  him  to  get  down  from  there,  and  struck  his  hand  with 
a  lump  of  coal  and  broke  loose  his  hold,  and  whipped  him 
around,  and  he  then  hit  him  on  the  head  and  he  fell  off, 
falling  on  his  back  a  little  to  the  right  side,  with  his  feet 
out  from  the  track  and  his  head  striking  one  of  the  ties. 
He  was  knocked  senseless,  and  remained  in  an  unconscious 
condition  until  Swift,  who  had  been  forced  off  the  train  by 
Montag  on  the  opposite  side,  came  to  him  and  lifted  him  up. 
At  the  time  appellee  was  forced  off  the  train,  it  was  running 
at  the  rate  of  from  ten  to  fifteen  miles  per  hour.  Although 
some  of  the  foregoing  statements  are  controverted,  and  the 
testimony  is  conflicting,  yet  in  the  main  they  are  sustained 
by  the  weight  of  evidence,  and  support  the  verdict  of  the 
jury. 

It  is  insisted  by  appellant,  at  the  time  appellee  was  ejected 
from  the  train  he  was  a  trespasser,  and  therefore  can  not 
recover.  Even  if  he  were  a  trespasser,  that  does  not  pre- 
vent a  recovery,  if  he  were  wantonly,  cruelly,  and  with 
more  force  than  was  necessary  ejected  from  the  train  while 
it  was  in  motion.  He  and  Swift  were  both  on  this  train  by 
an  honest  mistake — by  the  misdirection  of  the  station  agent. 
When  they  were  rudely  and  insolently  asked  why  they 
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were  on  this  train,  they  politely  told  Hill  they  had  tickets. 
He  replied  they  were  liars,  and  called  them  vile  and  oppro- 
brious epithets.  After  the  brakeman,  Montag,  came  upon 
the  car,  Hill  seized  appellee  and  shoved  him  off  the  train, 
inflicting  upon  him  the  very  grave  and  serious  injuries 
complained  of.  During  this  entire  time  the  evidence  fails 
to  disclose  any  conduct  or  language  on  the  part  of  appellee 
that  was  reprehensible  or  not  genteel.  When  he  was 
ordered  to  leave  the  train,  he  replied,  to  stop  the  train  and 
he  would  get  off.  If  the  train  had  been  stopped,  he  would 
have  got  off  without  the  use  of  any  violence.  This  is  qi^ite 
apparent  from  the  evidence.  The  conduct  of  the  brakeman, 
Hill,  in  ejecting  appellee  from  appellant's  train  while  it 
was  in  motion,  and  without  regard  to  the  safety  of  his  per- 
son or  the  preservation  of  his  life,  was  wanton  and  willful, 
and  gives  appellee  a  right  of  recovery,  although  he  may 
have  been  a  trespasser.  North  Chicago  City  By.  Co.  v. 
Qastka,  128  111.  613;  Lake  S.  &  M.  8.  Ry.  Co.  v.  Bodemer, 
33  111.  App.  479;  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Reagan, 
52  111.  App.  488;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Doherty, 
63  111.  App.  282. 

It  is  urged  that  the  brakemen,  in  putting  these  men  off 
appellant's  train,  were  not  acting  within  the  scope  of  their 
employment,  and  consequently  the  appellant  railroad  com- 
pany would  not  be  liable  for  the  acts  of  the  brakemen  in 
ejecting  these  men  from  the  train.  It  is  not  necessary  to 
enter  into  a  discussion  of  the  question  whether  the  brake- 
men  were  not  impliedly  clothed  with  authority  from  the 
nature  and  character  of  their  employment,  as  the  proof 
shows  the  conductor  ordered  Montag,  the  forward  brake- 
man,  to  go  back  and  "  unload  them  fellows."  He  went 
back,  and  with  the  assistance  of  Hill,  they  put  appellee  and 
Swift  off  the  train.  There  is  no  question  but  he  was  vested 
with  this  authority.  He  stood  for  the  railroad  company. 
He  was  the  vice-principal,  and  as  he  had  the  authority,  he 
had  the  power  to  call  others  to  his  assistance,  as  he  did  in 
this  case,  and  appellant  would  be  liable  for  his  acts. 

It  is  insisted  on  behalf  of  the  appellant  that  there  is  a 
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Yarianoe  between  the  proof  and  the  allegations  of  appellee's 
declaration;  that  it  is  alleged  in  the  declaration  that  the 
train  was  running  at  a  high  rate  of  speed,  to  wit,  at  the 
rate  of  twenty  miles  an  hour;  and  the  proof  shows  that  the 
rate  the  train  was  running  was  at  from  twelve  to  fifteen 
miles  per  hour,  and  this  variance  was  fatal.  The  rate  per 
hour  the  train  was  running  was  pleaded  under  a  videlicit 
^'  Where  a  party  does  not  mean  to  be  concluded  by  a  precise 
sum  or  day  stated,  he  ought  to  plead  it  under  a  videlicit. 
For  if  he  do  not,  he  will  be  bound  to  prove  the  exact  sum 
or  date  laid."  1  Ohitty's  PL  The  rate  of « speed  per  hour 
the  train  was  running  was  not  the  material  thing,  but  the 
fact  that  the  train  was  in  motion  when  appellee  was  ejected 
from  the  train.    This  objection  is  not  well  taken. 

Complaint  is  made  that  the  damages  are  excessive  in  this 
case.  If  the  evidence  for  the  appellee  is  to  be  taken  as 
true,  this  is  a  case  in  which  a  jury  would  be  justified  in 
awarding  exemplary  or  punitive  damages.  In  the  former 
part  of  this  opinion  reference  has  been  made  to  the  vile  epi- 
thets and  indignities  that  were  heaped  upon  him  by  the 
brakeman,  and  how  ruthlessly  he  was  ejected  from  the 
train.  That  he  received  severe  injuries,  both  external  and 
internal,  and  suffered  great  pain,  stands  uncontradicted. 
From  the  verdict  of  the  jury  it  is  apparent  the  jury  found 
these  injuries  were  wantonly,  recklessly  and  willfully  in- 
flicted. 

'^  When  there  is  not  a  legal  measure  of  damages,  and 
when  the  damages  are  unliquidated,  and  the  suit  is  referred 
to  the  discretion  of  the  jury,  the  court  will  not  ordinarily 
interfere  with  the  verdict  It  is  the  peculiar  province  of 
the  jury,  under  appropriate  instructions  from  the  court,  to 
decide  such  cases,  and  the  law  does  not  recognize  in  the 
court  the  power  to  substitute  its  own  judgment  for  that  of 
the  jury.''  Sutherland  on  Damages,  VoL  1,  p.  810;  Chicago 
&  A.  R  R.  Co.  V.  Fisher,  88  111.  App.  88;  Illinois  C.  R  E. 
Co.  V.  Simmons,  88  111.  242;  Pennsylvania  R  R  Co.  v. 
Council,  26  IlL  App.  694. 

It  is  claimed  that  error  was  committed  in  the  giving  of 
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the  instructions  on  behalf  of  appellee.  While  these  instruc- 
tions maV  not  be  entirely  free  from  criticism,  this  court  does 
not  think  they  are  tainted  with  prejudicial  error. 

The  judgftient  of  the  Circuit  Court  in  the  opinion  of  this 
court  should  be  affirmed. 


Cleveland^  C.  C.  &  St.  L.  By.  Co.  t.  William  TrimmelL 

1.  Appeals  and  Errors— JSrror  Without  InJury.-^Where  it  is  con- 
ceded in  the  brief  of  an  appellant  that  the  jury  found  the  iasaes  for  him 
on  a  particalar  count  of  the  declaration,  such  finding  must  be  held  to 
have  cured  all  errors  aasigned  by  the  appellant  as  to  the  admission  or 
'rejection  of  evidenoe  or  the  giving  or  refusing  of  instructions  under  such 
count. 

2.  Sams— Where  Jury  Were  Permitted  to  View  PreTnises  Claimed  to 
Have  Been  Damaged. — In  a  suit  to  recover  damages  to  real  estate  where 
the  jury  view  the  premises  by  agreement  of  the  parties,  in  charge  of  an 
officer  of  the  court,  and  with  the  permission  of  the  court,  and  where  the 
evidence  is  conflicting,  the  verdict  of  the  jury  will  not  be  disturbed, 
although  it  may  appear  that  it  is  against  the  preponderance  of  thu  evi- 
dence preserved  in  the  record. 

8.  Words  and  Phrasbb— ''  Weight  of  the  Evidence,^  and  "  Prepon- 
deranoe  of  the Evidenee.^ — ^The  phrases ''  the  weight  of  the  evidence  **  and 
*«  the  preponderance  of  the  evidence"  mean  one  and  the  same  thing  and 
may  be  used  interchangeably. 

4.  TBiAXJi^Degree  of  Proof  Hequired  in  CivU  Cases. — ^An  instruc- 
tion in  a  civil  case  requiring  a  plaintiff  to  prove  certain  facts  and  to  show 
what  he  was  actually  damaged  is  erroneous,  as  calling  for  a  greater 
degree  of  proof  than  is  required  in  civil  cases. 

5.  Verdicts— Can  Not  be  Impeached  by  a  Juror,— The  affidavit  of  a 
juror  can  not  be  received  to  impeach  a  verdict  rendered  by  him. 

Trespass  on  the  Case,  for  damage  to  real  estate.  Appeal  fh>m  the 
Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Booewalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term^  1897. 
Affirmed.    Opinion  filed  June  S,  1898. 

H.  ]!£.  Steblt,  attorney  for  appellant. 

KiHBROuoH  A  Mbeks  and  John  W.  Eexslab,  attorneys 
for  appellea 
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Inaccaracies  may  be  disregarded,  where,  by  the  instruc- 
tions taken  as  a  whole,  no  injustice  appears  to  have  been 
done,  and  the  verdict  appears  to  be  justified  by  the  facts. 
Farmer  v.  Emminga,  63  111.  App.  220;  Greene  v.  Greene,  145 
111.  264;  Partlow  v.  Illinois  C.  K.  E.  Co.,  51  111.  App.  597; 
also  same  case,  150  111.  321;  Kennedy  Bros.  v.  Sullivan,  34 
111.  App.  46;  Strohra  v.  Hayes,  70  111.  41;  Caveny  v.  WeiUer, 
90  111.  158;  Eeed  v.  Rich,  49  111.  App.  262. 

It  is  no  ground  for  reversal  where  it  can  be  seen  that, 
taking  all  of  the  instructions  together,  the  jury  could 
not  have  been  misled.  St.  Louis  Bridge  Co.  v.  Fellows, 
52  m.  App.  504;  Benson  v.  Chicago  &  N.  W.  E.  E.  Co., 
41  111.  App.  227;  Cartier  v.  Troy  Lumber  Co.,  35  IlL 
App.  449. 

The  refusal  of  an  instruction  is  not  ground  of  error  where 
the  instructions,  taken  as  a  whole,  are  full  and  fair.  Penn 
Mutual  Life  Ins.  Co.  v.  Keach,  134  111.  583;  Phillips  v.  Abbott, 
52  111.  App.  328. 

Where  the  judgment  does  substantial  justice,  merely  for- 
mal or  harmless  errors  will  not  be  regarded  as  ground  for 
reversal.  City  of  Mt.  Carmel  v.  Guthridge,  52  IlL  App.  632; 
Jackson  v.  Crenek,  34  111.  App.  235. 

Where  a  jury  had  a  view  of  the  thing  the  condition  of 
which  was  in  question,  they  will  be  presumed  to  have  seen 
whatever  was  wanting  in  the  other  evidence  to  justify  their 
finding.  North  Chicago  St.  Ey.  Co.  v.  Eldridge,  51  111. 
App.  430. 

Where  the  evidence  is  conflicting  and  irreconcilable,  the 
judgment  will  not  be  reversed  on  the  ground  that  it  is 
against  the  evidence,  where  the  evidence  on  the  part  of  the 
prevailing  party,  by  itself  considered,  is  sufficient  to  support 
the  verdict.  Lemp  v.  Belleville  Glass  Co.,  34  111.  App.  548; 
Steele  v.  Hill,  35  111.  App.  211;  Lake  Erie  &  W.  R  E.  Co. 
V.  Morain,  36  111.  App.  632;  Chicago  West  Div.  Ey.  Co.  v. 
Bolton,  37  111.  App.  143;  Guild  v.  Warne,  149  111.  105. 

The  judgment  will  not  be  reversed  unless  the  court  can 
see  that  the  conclusion  reached  was  improper.  Lyman  v. 
Otley,  47  111.  App.  82. 
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'  It  is  the  province  of  the  jury  to  reconcile  conflicting  evi- 
dence and  determine  questions  of  fact.  Neer  v.  Illinois  C. 
R.  R.  Co.,  138  111.  29;  City  of  Chicago  v.  Sanders,  50  IlL 
App.  136;  Brandt  v.  McEntee,  53  111.  App.  46T. 

Any  irregularity  or  misconduct  in  the  juries  themselves 
will  not  be  a  sufficient  ground  for  setting  aside  a  verdict 
♦  *  *  where  the  court  is  satisfied  that  the  party  has 
not,  or  could  not  have,  sustained  any  injury  from  it.  People 
V.  EaiDsom,  7  Wend.  417;  Evans  v.  Foss,  49  N.  H.  490; 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  481. 

Unless  it  can  be  shown  that  the  conversation  with  the 
juror  operated  upon  him  to  the  prejudice  of  the  appellant, 
then  the  fact  that  a  juror  had  a  conversation  with  an  out- 
side party  would  not  be  of  sufficient  weight  in  itself  to  disturb 
the  verdict,  when  it  appears  from  the  whole  record  that 
justice  has  been  done.    Adams  v.  The  People,  47  111.  381. 

There  must  be  evidence  of  a  bad  intention  on  the  part  of 
the  juror  before  the  court  will  set  aside  a  verdict.  Oraham 
&  Waterman,  New  Trials  (Vol.  2),  547;  Wright  v.  Burch- 
field,  3  Ohio  58;  Eoe  v.  Taylor,  45  111.  485;  Chicago  &  E. 
I.  R.  R.  Co.  V.  Holland,  122  111.  469. 

A  verdict  should  not  be  set  aside  because  a  witness  con- 
versed with  a  juror,  where  it  does  not  appear  that  the  con- 
versation was  in  relation  to  the  case.  Omaha  Fair  & 
Exposition  Association  v.  Missouri  Pacific  Ry.  Co.,  42  Neb. 
105;  Bevelot  v.  Lestrade,  153  111.  625;  Bonnet  v.  Glattfeldt, 
120  111.  166. 

Affidavits  of  jurors  can  not  be  received  to  impeach  their 
verdict  for  misconduct    Allison  v.  People,  45  111.  87. 

Mb.  Justiob  Olenn  deuvebed  the  opinion  of  the  Coubt. 

This  is  an  action  on  the  case  brought  by  appellee  in  the 
Circuit  Court  of  Vermilion  County  to  recover  damages  of 
appellant  alleged  to  have  been  caused  to  his  premises  and 
crops — 

First.  By  carelessly  and  negligently,  by  means  of  plows 
and  scrapers,  digging  up  and  uncovering,  breaking  up  and 
destroying  the  main  line   of  appellee's   underground  tile 
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drain,  where  it  crosses  the  right  of  way  of  appellant,  pre- 
venting the  free  flow  of  water  through  the  same,  and  pre* 
Tenting  the  water  from  flowing  off  his  lands,  thereby 
injuring  the  same  and  damaging  the  crops. 

Second.  By  negligently  and  carelessly  blocking  up  and 
obstructing  the  farm  crossing  of  appellee  over  appellant's 
right  of  way  and  railroad  track,  where  it  runs  through  his 
premises,  by  storing  cars  thereon,  and  thereby  compelling 
appellee  to  travel  much  farther  than  he  otherwise  would 
have  to  travel  in  going  from  one  side  of  his  farm  to  the 
other. 

Third.  For  damages  caused  by  appellant  in  allowing  its 
right  of  way  to  become  overgrown  with  wild  parsnips,  burs, 
thistles  and  other  noxious  weeds,  and  the  same  to  spread  to 
the  adjoining  lands  of  appellee,  making  the  labor  of  culti- 
vating the  same  greater,  and  hindering  the  growth  of  crops 
planted  thereon,  and  damaging  the  pasture. 

On  the  trial  of  the  case  in  the  Circuit  Court  with  the  jury, 
a  verdict  was  rendered  for  appellee  assessing  his  damages 
at  $400.  The  court  overruled  appellant's  motion  for  a  new 
trial  and  entered  judgment  on  the  verdict  for  appellee. 

It  is  conceded  in  the  briefs  of  both  appellant  and  appel- 
lee, that  the  jury  found  the  issues  for  appellant  on  the  first 
count  in  the  declaration.  This  being  the  case,  the  appellant 
has  no  grounds  for  complaint  on  account  of  the  admission 
of  improper  evidence  by  the  court,  on  behalf  of  appellee,  or 
the  rejection  of  proper  evidence  offered  on  its  part  under 
this  count,  nor  had  appellant  any  grounds  of  complaint  on 
account  of  the  court  giving  improper  instructions  asked  by 
appellee,  or  on  account  of  the  modification  or  refusal  by  the 
court  of  proper  instructions  asked  by  appellant.  The  find- 
ing of  the  jury  for  appellant  on  the  first  count  of  the  dedar 
ration  cures  all  the  errors  assigned  on  this  count. 

It  is  earnestly  urged  by  counsel  for  appeUant  that  the 
court  below  erred  in  overruling  appellant's  motion  for  a 
new  trial,  because  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence  and  the  damages  assessed  by  the  jury  for 
appellee  are  excessive. 
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It  appears  from  the  record  that  after  the  jury  was  impan- 
eled and  sworn,  by  agreement  of  coansel  for  appellant  and  ' 
appellee,  and  with  the  permission  of  the  court,  the  jury  vis- 
ited the  premises  in  controversy  in  charge  of  an  officer  and 
inspected  the  same.  The  information  the  jury  obtained  by 
a  personal  view  of  the  premises  in  controversy,  is  what  in 
the  books  is  called  real  evidence.  Springer  v.  City  of  Chi- 
cago, 135  111.  552.  By  making  such  view  the  jury  can  get 
a  more  correct  idea  of  the  premises  in  controversy  and  of  the 
issues  in  the  case,  and  of  the  testimony  of  the  witnesses. 
Vane  v.  City  of  Evanston,  150  111.  616. 

At  the  request  of  appellant  the  jury  were  instructed  that 
^^  In  determining  the  question  as  to  whether  or  not  the  plaint- 
iff has  been  damaged  by  the  defendant  company  from  the 
disconnecting,  or  breakage,  or  stoppage  of  his  tile  drain  in 
question,  or  from  defendant  having  allowed  thistles,  burs, 
wild  parsnips,  and  other  noxious  weeds  to  grow  on  its  right 
of  way  and  go  to  seed,  and  the  seed  to  spread  to  plaintiff's 
lands  and  injure  his  pastures  or  crops,  you  have  a  right  to 
take  into  consideration  in  addition  to  all  the  evidence  intro- 
duced in  this  case,  your  own  inspection  of  the  premises  in 
question,  and  from  all  the  evidence  and  your  own  inspec-* 
tion  of  the  premises,  determine  whether  or  not  the  defend- 
ant railroad  company  is  guilty  of  the  acts  complained  of  in 
the  first  and  third  counts  of  the  d^laration,  and  if  so,  what, 
if  any,  damages  plaintiff  has  sustained  by  reason  thereof." 
By  this  instruction  it  will  be  observed  the  jury  are  told 
that  they  should  not,  in  arriving  at  their  verdict,  be  gov- 
erned alone  by  the  testimony  introduced  and  heard  in  open 
court,  but  should  also  take  into  consideration  what  they 
learned  from  an  inspection  of  the  premises  in  question, 
making  it  imperative  upon  the  jury  to  consider  what  they 
learned  upon  an  examination  of  the  premises.  What  the 
jury  learned  from  their  personal  view  of  the  premises,  we 
do  not  know.  But  in  cases  like  the  present  one,  where  the 
jury  makes  a  personal  view  of  the  premises  by  agreement 
of  the  parties,  in  charge  of  an  officer  of  the  court,  and  with 
permission,  of  the  courts  and  where  the  evidence  is  conflict- 
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ing,  the  verdict  of  the  jury  will  not  be  disturbed,  although 
it  may  appear  that  the  verdict  of  the  jury  is  against  the 
preponderance  of  the  evidence  preserved  in  the  record. 
Chicago  &  I.  R.  R.  Co.  v.  Hopkins,  90  111.  816;  Maywood 
Co.  V.  Village  of  Maywood,  140  111.  316;  Chicago,  B.  &  Q. 
K.  R  Co.  V.  City  of  Naperville,  166  111.  87;  City  of  Spring- 
field  V.  Dalby,  189  111.  84;  Pittsburgh,  Ft.  W.  &  C.  Ry.  Co. 
V.  Lyons,  159  IlL  676;  Peoria  &  F.  Ry.  Co.  v.  Bamum,  107 
111.  160. 

There  is  complaint  that  the  court  erred  in  permitting 
improper  evidence  to  go  to  the  jury,  offered  by  appellee;  we 
think  if  this  evidence  was  objectionable,  the  effect  of  it  was 
harmless,  and  would  not  justify  a  reversal  of  the  case. 

It  is  urged  the  court  below  erred  in  giving  appellee's 
sixth  instruction.  By  this  instruction  the  jury  were  in 
effect  told  that  it  was  the  duty  of  a  railroad  company  to 
furnish  suitable  farm  crossings  across  its  track  and  right  of 
way  where  the  land  on  both  sides  was  owned  by  the  same 
land  owner,  and  that  a  failure  to  do  so  rendered  the  com- 
pany liable  for  such  damages  as  might  be  shown  by  the 
evidence. 

While  this  instruction  is  not  free  from  criticism,  we  do 
not  think  the  jury  were  misled  by  it.  The  case  was  tried 
upon  the  theory  that  it  was  the  duty  of  the  appellant  to 
furnish  appellee  with  a  suitable  farm  crossing,  when  the 
railroad  company  kept  it  blocked  by  storing  cars  over  it, 
appellant  was  not  furnishing  him  with  such  crossing.  It 
was  not  insisted  that  appellant  did  not  put  in  a  farm  cross- 
ing, but  that  the  appellant  at  times  deprived  him  of  the  use 
of  it,  to  his  damage. 

The  appellant  is  in  no  position  to^complain  of  the  seventh 
instruction  given  for  appellee,  as  the  sixth  instruction  asked 
by  appellant  and  given  by  the  court  covers  substantially  the 
same  ground,  except  appellant  uses  the  phrase  ^  preponder- 
ance of  evidence  "  and  appellee  the  phrase  ^^  weight  of  evi- 
dence." It  is  insisted  by  appellant  that  the  phrases  *^  the 
preponderance  of  evidence"  and  "the  weight  of  the  evi- 
dence "  are  not  synonymous.     The  phrase  "  the  preponder- 
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ance  of  the  evidence  "  means  the  proof  on  one  side  of  a  cause 
outweighs  the  proof  on  the  other.  Anderson's  Diet*  The 
phrase  ^'  the  preponderance  "  is  used  to  signify  that  the  proof 
on  one  side  of  a  cause  is  greater  than  on  the  other.  2 
Bouvier's  Diet.  These  two  phrases  mean  one  and  the  same 
thing.  Crabtree  v.  Seed,  50  111.  206;  Central  Bridge  Cor- 
poration V.  Butler,  2  Gray  (Mass.)  130. 

The  objections  urged  as  to  the  eighth  and  ninth  instruc- 
tions given  for  appellee  are  not  well  taken,  as  other  instruc- 
tions given  limited  the  inquiry  as  to  damages  to  injuries 
sustained  after  appellant  had  acquired  the  possession  of  the 
road,  and  was  operating  the  same,  and  before  the  commence- 
ment of  this  suit.  Appellant's  second  instruction  requires 
a  greater  degree  of  proof  than  is  required  in  civil  oases  and 
was  rightfully  refused.  This  instruction  required  the  plaint- 
iff to  prove  what  he  actually  did,  how  many  times  he 
actually  did  go  round  by  reason  of  the  blocking  of  the  cross- 
ing, and  what  he  was  actually  damaged  by  reason  thereof. 
This  amounted  to  telling  the  jury  that  these  facts  must  be 
established  beyond  a  reasonable  doubt. 

We  are  relieved  from  an  examination  of  the  other 
instructions  complained  of,  as  they  relate  to  the  cause  of 
action  set  out  in  the  first  count  of  the  declaration,  because 
by  the  concession  of  counsel,  both  for  appellant  and  appel- 
lee, the  finding  of  the  jury  on  this  count  was  for  appellant. 
It  is  contended  on  behalf  of  appellant  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial  on  account  of  the 
misconduct  of  one  of  the  jurors,  J.  B.  Cooper,  who  served 
on  the  jury  upon  the  trial  in  this  case.  One  Orndorfe,  a 
fellow  juror  of  Cooper,  makes  an  affidavit  in  which  he  states 
that  after  court  had  adjourned.  Cooper  came  to  him  and 
attempted  to  talk  to  him  about  the  case  and  in  his  talk 
said  that  "  we,"  meaning  the  jury,  ought  to  give  "  him," 
the  plaintiff,  a  pretty  good  sum,  or  words  to  that  effect; 
that  as  affiant  understood,  said  Cooper  was  trying  to  find 
out  how  affiant  would  vote.  By  filing  this  affidavit  the 
juror  Orndorfe  attempts  to  impeach  the  verdict.  This  he 
can  not  do.    In  Smith  v.  Eames,  3  Scam.  76,  it  is  said : 
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^^  This  would  be  a  very  dangerons  practioe,  as  it  would  create 
a  strong  temptation  in  the  losing  party  to  tamper  with  the 
jurors,  and  thus  procure  their  afterthoughts,  produced  by 
intercourse  with  the  party,  to  be  imposed  upon  the  court 
for  their  opinions  in  the  jury  room." 

The  affidavit  is  indefinite  and  uncertain.  We  are  satisfied 
that  appellant  was  in  no  way  injured  by  the  irregularity  on 
the  part  of  the  juror.  Cleveland,  C,  C.  &  St  L.  B.  B.  Ca 
V.  Monaghan,  140  111.  474. 

The  other  affidavits  filed  by  appellant  relate  to  declarations 
made  by  one  Enoz  to  the  effect  that  with  one  hundred  dol- 
lars he  could  throw  the  verdict  of  the  jury  either  way.  It 
does  not  appear  that  Oooper  or  any  other  member  of  the 
jury  heard  them  or  was  infiuenced  thereby.  The  judgment 
of  the  Circuit  Court  is  affirmed. 


Cleveland^  C,  C.  &  St.  L.  By.  Co.  v.  George  H.  Halbert. 

1.  Railroads— Duty  qf,  to  Oive  Warning  of  Approach  of  TrabM  ai 
Paints  of  Danger, — ^It  is  the  duty  of  those  having  charge  of  a  train  to 
give  notice  of  its  approach  to  all  points  of  known  or  reasonably  i^ 
prehended  danger,  and  a  railroad  crossing  is  a  place  of  known  danger, 
and  persons  using  the  same  are  bound  to  use  reasonable  precantioii  to 
avoid  injury  to  others,  and  this  is  the  rule  at  common  law  whether  the 
highway  passes  under  or  over  the  railroad  track  or  whether  they  croas 
upon  the  same  grade. 

2.  SAMEiStatutory  Provision  as  to  Ringing  BeU  or  Blowing  WhistU 

.at  Cfrossing  Construed.— The  statutory  provisicm  requiring  railroads  to 

ring  a  bell  or  blow  a  whistle  upon  approaching  a  crossing  applies  to 

oases  where  the  highway  passes  under  or  over  the  railroad  track    at 

well  as  to  cases  where  they  cross  upon  the  same  grade. 

8.  CoviSTKUcnov^Of  Statutes.— In  construing  a  statute  the  legisia' 
tive  intent  should  control,  if  it  can  be  attained* 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  te 
Circuit  Ck)urt  of  Edgar  County;  the  Hon.  Fbank  K.  Dunn,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opin- 
ion filed  June  8, 1808. 

R  L.  MoKiKLAY,  0.  S.  OoNOEB  and  Oao.  F.  MoNultt, 
attorneys  for  appellant. 
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James  A.  Eads  and  Dundas  &  O'Hair,  attorneys  for 
appellee. 

Mr,  Justiob  Gleito  delivered  the  opinion  op  the  Court. 

This  is  an  action  on  the  case,  brought  by  appellee  to  re- 
cover damages  for  injuries  received  by  him  on  the  17th  day 
of  July,  1896,  on  account  of  the  alleged  negligent  and  care- 
less manner  the  servants  and  employes  of  appellant  man- 
aged and  operated  a  passenger  train  of  cars,  at  and  near  an 
overhead  road  crossing,  on  the  line  of  its  road,  about  one 
and  one-half  miles  east  of  the  city  of  Paris,  Illinois.  The 
case  was  tried  at  the  special  terra,  1897,  of  Edgar  County 
Circuit  Court,  with  a  jury  that  returned  a  verdict  for  ap- 
pellee for  $1,500,  upon  which  judgment  was  rendered. 

The  place  where  appellee  received  his  injuries,  and  the 
surroundino^s,  were  substantially  as  follows :  the  overhead 
bridge  in  question  is  about  one  and  one-half  miles  east  of 
the  city  of  Paris,  and  at  a  point  where  the  railroad  runs  prac- 
tically east  and  west.  South  of  this  overhead  bridge  about 
two  hundred  feet  is  the  Paris  and  Terre  Haute  public  high- 
way, which  runs  east  and  west  and  parallel  with  the  railroad 
track.  North  of  the  bridge  and  adjacent  to  the  railroad 
light  of  way  is  the  Clinton  highway,  which  runs  from  said 
bridge  east  and  is  parallel  with  the  railroad.  The  over- 
head bridge  is  a  part  of  the  Clinton  road,  which  runs  north 
and  south  and  connects  the  Clinton  road  with  the  Paris  and 
Terre  Haute  road.  After  the  Clinton  road  goes  east  from  the 
bridge  about  two  hundred  and  forty  feet  it  divides,  one  road 
running  due  north  and  known  as  the  boundary  line  road,  and 
the  main  Clinton  road  veering  off  in  a  northeasterly  direction. 
Both  the  Clinton,  and  Paris  and  Terre  Haute  roads,  are  con- 
siderably lower,  after  they  leave  the  bridge  approaches, 
than  the  bridge  itself,  probably  fifteen  feet  lower.  The 
railroad  track  just  west  of  the  overhead  bridge,  runs  through 
a  cut  about  fifteen  or  twenty  feet  deep,  and  upon  the  north 
bank  of  this  cut  is  the  earth  taken  from  the  cut,  and  it  is 
overgrown  with  weeds  and  shrubbary.  Just  outside  of  the 
right  of  way  fence  were  several  apple  trees,  not  less  than 
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four,  the  first  one  being  very  near  to  the  bridge  itself,  eight 
feet  from  the  right  ot  way  fence,  the  others  ranging  in  a  row 
west,  nntii  the  last  one  is  twenty  feet  from  the  fence.  The 
apple  trees  were  covered  with  leaves  in  July,  1896,  as  was 
also  this  shrubbery  and  weeds.  The  approach  which  led 
from  the  overhead  bridge  down  to  the  natural  surface  of 
the  Clinton  road  extended  in  a  quarter  circle  from  a 
northern  direction  around  to  the  east  and  was  about  twelve 
or  fifteen  feet  high  at  the  bridge,  and  was  about  twenty- 
five  feet  wide.  In  the  field  north  of  the  Clinton  road  and 
west  of  the  boundary  line  road,  was  high  Indian  corn,  the 
same  being  tasseled.  The  cut  of  the  railroad  east  of  the 
overhead  bridge  was  probably  not  more  than  six  or  eight 
feet,  and  the  bridge  itself  was  about  twenty  feet  above  the 
rails. 

On  the  morning  of  July  17,  1896,  as  appellee  was  return- 
ing from  his  farm,  when  he  came  to  the  intersection  of  the 
boundary  line  road  with  the  Clinton  road,  two  hundred 
and  forty  feet  from  the  overhead  bridge,  he  stopped  his 
horse  he  was  driving  in  a  single  buggy,  and  looked  and 
listened  for  a  train. 

Not  hearing  or  observing  any  indications  of  a  train,  he 
drove  west  on  the  Clinton  road  on  a  trot  and  turned  south  to 
go  over  the  bridge,  and  just  as  he  got  to  the  bridge  he  saw 
the  train,  and  as  it  shot  under  the  bridge  it  whistled,  and 
his  horse  became  frightened  and  ran  south  off  the  bridge  to 
the  Terre  Haute  road,  some  two  hundred  feet  south,  then 
turned  west  toward  Paris.  At  this  point  appellee's  wagon 
was  turned  over  and  he  was  thrown  out  and  dragged,  by 
being  caught  in  some  part  of  his  wagon,  about  three  or  four 
hundred  feet  down  a  graveled  hill  and  received  the  injuries 
complained  of.  There  was  no  point  between  where  appellee 
stopped  and  listened  for  the  train,  that  a  train  oould  be 
seen  coming  from  the  west,  until  the  bridge  was  nearly 
reached. 

The  first  count  in  the  declaration  is  a  common  lawcount, 
for  a  failure  to  perform  a  duty  required  b}*^  law — that  is,  to 
give  a  notice  of  the  approach  of  appellant's  trains  at  all 
points  of  known  or  apprehended  danger. 
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The  second  count  charges  statutory  negligence.  A  fail- 
ure on  the  part  of  appellant  to  ring  a  bell  of  prescribed 
weight,  or  blow  a  whistle,  at  a  point  eighty  rods  west  of  the 
crossing,  and  to  keep  the  same  ringing  or  die  whistle  sound- 
ing until  the  crossing  was  reached. 

A  railroad  crossing  over  a  highway  is  a  place  of  known 
danger.  In  the  use  of  the  same,  each  of  the  parties  are 
bound  to  use  reasonable  precaution  to  avoid  injury  to  the 
other.  The  common  law  count  in  the  declaration  is  for 
the  failure  of  appellant  to  observe  and  perform  a  duty 
imposed  by  law*  ^  It  is  the  duty  of  those  having  charge  of 
the  train  to  give  notice  of  their  approach  at  all  points  of 
known  or  reasonably  apprehended  danger.  This  is  almost 
universally  done  by  the  ringing  of  the  bell  or  sounding  of 
the  whisde,  and  frequently  both.  In  exceptional  cases, 
where  the  highest  degree  of  care  is  deemed  advisable,  flag- 
ging is  resorted  ta''  Chicago  &  A.  R.  B.  Oa  v.  Dillon, 
123  IlL  670;  Toledo,  P.  &  W.  Ry.  Co.  v.  Foster,  43  111.  415; 
Chicago,  B.  &  Q.  E.  R.  Co,  v.  Perkins,  126  IlL  127. 
Whether  these  precautions  have  been  performed  and 
observed,  are  questions  of  fact  for  the  jury.  It  is  conceded 
that  there  was  a  conflict  in  the  evidence  as  to  whether  appel- 
lee's vision  was  obstructed  from  the  point  where  he  stopped 
and  looked  and  listened,  until  he  reached  the  bridge,  so  he 
could  not  see  the  train  approaching  from  the  west,  and  the 
verdict  of  the  jury  warrants  the  presumption  that  the  jury 
found  it  was.  It  is,  however,  contended  by  appellant,  that 
these  obstructions  did  not  prevent  appellee  from  seeing  the 
smoke  from  the  engine,  or  hearing  the  exhaust  of  steam. 
This  was  a  very  light  train  consisting  of  an  engine  and  three 
cars,  and  was  running  at  from  forty  to  sixty  miles  an  hour. 
From  the  very  nature  of  things  if  there  was  any  smoke 
escaping  from  the  smoke  stack  on  the  engine,  at  the  rate 
the  train  was  running,  the  smoke  would  drop  back  in  the 
wake  of  the  train,  and  could  not  be  seen  if  the  train  could 
not  be  seen.  The  varying  circumstances  under  which  smoke 
from  the  engine  rises  and  drops,  make  it  too  uncertain  for 
one  to  say  that  appellee  could  have  seen  the  smoke  of  the 
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train  approaching  the  crossing  the  day  he  was  injured, 
because  he  on  other  days  had  seen  it.  No  one  testifies  to 
seeing  the  smoke  escaping  from  the  engine  at  the  time  it 
was  approaching  the  crossing,  or  heard  the  noise  of  the 
exhaust  of  the  steam.  The  witnesses  for  appellant  testify 
to  what  they  had  heard  and  observed  at  other  times  and 
with  reference  to  other  trains.  Appellee  testifies  that  be 
stopped  and  looked  and  listened,  and  that  he  neither  saw 
nor  heard  any  indications  of  an  approaching  train.  We 
assume  from  the  verdict  of  the  jury  that  the  findings  on 
these  questions  were  with  appellee.  The  same  assumption 
may  be  indulged  in  with  reference  to  whether  the  bell  had 
been  rung  and  the  whistle  sounded. 

The  only  acts  by  appellee  of  contributory  negligence, 
pointed  out  by  appellant's  counsel  in  their  brief  and  insisted 
upon,  are  his  not  seeing  when  he  could  see,  and  not  hearing 
when  he  could  hear  the  approaching  train,  and  having  shown 
in  this  regard  he  was  not  guilty,  it  follows  that  appellee  at 
the  time  he  approached  the  crossing  and  went  thereon,  was 
in  the  exercise  of  the  care  and  caution  of  an  ordinary  pru- 
dent person  under  like  circumstances  for  his  own  safety, 
and  may  recover. 

The  appellee  in  the  second  count  of  his  declaration  alleges 
that  the  bridge  in  question  was  an  extension  of  the  Clinton 
road  and  that  it  was  an  overhead  bridge  twenty  feet  above 
the  railroad  track;  that  this,  bridge  was  a  crossing  within 
the  meaning  of  the  statute;  that  the  appellant  willfully  and 
negligently  failed  to  give  the  statutory  signals  as  its  train 
approached  this  crossing  and  the  appellee  was  thereby 
induced  to  go  on  the  crossing,  and  his  horse,  startled  by  the 
sudden  appearance  of  the  engine  and  its  noises,  ran  away, 
and  he  received  the  injuries  complained  of.  The  statute  is 
as  follows :  *'  Every  railroad  corporation  shall  cause  a  bell, 
of  at  least  thirty  pounds  weight,  and  a  steam  whistle,  to  be 
placed  and  kept  on  each  locomotive,  and  shall  cause  the  same 
to  be  rung  or  whistled  by  the  engineer  or  fireman  at  a  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  rail- 
road crosses  or  intersects  any  public  highway,  and  it  shall  be 
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kept  ringing  or  whistling  until  such  highway  is  reached." 
Starr  &  Curtis'  Stats.,  Chap,  114,  p.  74,  Sec.  6. 

Counsel  for  appellant  claim  that  this  case  does  not  come 
within  the  provisions  of  this  act,  and  cite  the  case  of  £lanch- 
arl  V.  Lake  S.  &  M.  S.  Ry.  Co.,  126  111.  425,  as  conclusive 
of  this  question.  In  that  case  the  place  where  the  deceased 
was  struck  and  killed,  and  the  circumstances  surrounding 
him,  were  different  from  the  place  and  surroundings  in 
question  in  this  case.  In  that  case  the  main  questions 
were,  was  the  deceased  a  trespasser  ?  was  he  guilty  of  gross 
negligence  at  the  time  he  was  killed?  and  should  the 
trial  court  have  instructed  the  jury  to  find  for  the  defend- 
ant ?  The  court  held,  answering  each  of  these  questions 
in  the  affirmative.  By  the  abstracts  of  the  briefs  filed  with 
the  opinion  in  Blanchard's  case,  it  does  not  appear  that  the 
question  raised  in  this  case  was  insisted  upon,  or  even  men- 
tioned by  the  learned  counsel  representing  the  respective 
parties.  With  all  due  respect  for  the  learned  justice  who 
prepared  the  opinion  in  that  case,  it  may  fairly  be  said, 
the  reference  to  the  question  arising  in  this  case  may  be 
regarded  as  obiter  dictum. 

As  has  been  observed,  the  crossing  or  intersection  of  a 
public  highway  by  a  railroad,  is  a  dangerous  place.  The 
place  in  question  where  appellee  went  on  the  overhead 
highway  and  where  he  received  his  injuries,  and  the  sur- 
roundings at  the  time,  illustrate  very  forcibly  that  this  was 
a  very  dangerous  place.  To  cross  the  railroad  upon  the 
overhead  bridge,  at  the  place  in  question,  the  danger  would 
be  equally  as  great,  if  not  greater,  than  to  cross  it  on  a 
plane  with  the  railroad  or  under  it. 

In  constructing  a  statute  the  legislative  intent  should  con- 
trol, if  it  can  be  attained.  At  first  blush,  upon  reading  the 
statute,  the  idea  suggests  itself,  the  intent  and  purpose  of 
the  legislature  was  to  provide  all  reasonable  means  to  pro- 
tect life  and  limb,  and  preserve  property.  This,  the  act 
provides,  should  be  done  by  giving  notice  of  the  approach 
of  trains  at  such  crossings  by  ringing  a  bell  of  prescribed 
weight  or  sounding  a  whistle.    If  the  danger  is  equally  as 
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^reat  when  a  person  is  approaching  or  crossing  an  over- 
head crossing  as  when  crossing  a  pnblic  highway  at  a  grade, 
then  the  importance  of  notice  of  the  approaching  train  is 
equally  as  great  in  one  case  as  the  other.  From  the  ani- 
yersal  use  of  these  signals,  it  would  seem  they  were  a  neces- 
sity to  prevent  the  loss  of  life  or  limb  and  the  preservation 
of  property. 

It  is  contended  by  appellant's  counsel  that  the  words 
*^  cross  and  intersect "  as  used  in  this  act  mean  one  and  the 
same  thing;  that  they  are  synonymous.  In  this  contention 
they  are  not  sustained  by  the  modem  lexicographers.  Uni- 
formly a  distinction  is  made.  When  a  highway  intersects  a 
railroad  they  meet  on  the  same  plane.  When  it  crosses  a 
railroad  it  passes  over  or  under  the  railroad  on  a  different 
plane,  or  it  may  be  on  the  same  plane.  The  distinction 
between  these  two  words  is  tersely  stated  by  the  Court  of 
Appeals  of  the  State  of  New  York,  in  the  case  of  In  re  Lock- 
port  &  Buffalo  E.  £.  Co.,  77  K  Y.  557,  in  which  the  court 
says :  Every  intersection  is  a  crossing,  but  every  crosaing 
may  not  be  an  intersection.  One  railroad  may  cross  another 
over  or  under  it,  but  not  on  the  same  level;  and  in  such 
case  there  would  be^  strictly  speaking,  no  intersection." 

The  well-considered  case  of  The  People  v.  New  York  C. 
S.  B.  Co.,  13  N.  Y.  78y  is  a  case  brought  to  recover  a  pen- 
alty on  a  statute  substantially  the  same  as  ours,  except  the 
word  "  intersect "  was  not  used  in  the  New  York  statute. 
In  that  case  the  public  highway  ran  under  the  railroad. 
The  court  held  that  case  came  clearly  within  the  statute. 

The  purposes  of  this  statute  are  humane,  and  the  observ- 
ance of  its  requirements  is  attended  with  but  a  trifling 
expense,  and  is  in  no  way  unreasonable,  and  we  think  the 
case  at  bar  falls  within  its  provisions. 

If  the  court  erred  in  giving  appellee's  first  instruction 
because  it  was  too  general,  it  was  cured  by  his  subsequent 
instructions,  in  which  the  law  was  correctlv  stated  as  to 
each  count  in  the  declaration.-  Appellant's  second  refused 
instruction  was  fully  covered  by  the  instructions  given  on 
his  behalf. 
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It  is  claimed  by  appellant  that  the  trial  coart  erred  in 
allowing  the  witness  Hunter  to  answer  the  question,  ^^  Is 
there  any  other  place  there,  that  one  can  go,  to  avoid  the 
approaching  train,  when  within  sixty  feet  of  the  bridge  ?  I 
mean  at  the  time  of  this  accident."  A.  ^^  Ko,  sir.  You 
would  have  to  drive  on  and  face  the  music  from  there  on." 
The  question,  it  is  urged,  is  leading.  That  ground  can  not 
be  considered  by  this  court  because  it  does  not  appear  that 
it  was  made  in  the  court  below.  It  is  objected  to  as  call- 
ing for  the  opinion  of  the  witness.  This  objection  is  not 
well  taken.  The  witness  is  asked  to  state  a  fact.  Counsel 
say  in  their  brief,  in  this  connection,  that  there  was  evi- 
dence that  appellee  could  have  turned  in  at  Glenn's  gate, 
and  that  witnesses  testified  this  could  be  done. 

It  is  next  claimed  the  court  erred  in  not  allowing  the 
engineer,  Ouildruff,  to  testify  as  to  the  loud  noises  the 
engine  made  when  the  lever  was  dropped  down  to  the 
eighth  inch  notch.  Counsel  will  observe  upon  an  examina- 
tion of  the  record,  the  witness  did  testify  as  to  this  matter. 

There  is  no  ground  for  complaint  that  the  damages  were 
excessive.  The  question  of  damages  in  cases  of  this  kind 
are  peculiarly  for  the  jury,  and  this  court  will  not  interfere 
with  the  verdict,  unless  it  appears  to  be  tainted  with  pas- 
sion, prejudice  or  partiality. 

The  judgment  of  the  CircuitCourt  is  a£9rmed. 


James  B.  Hamilton  v.  William  Seeger  et  al. 

1.  Replevin— Watver  of  Demand, — After  the  oommencement  of  a 
replevin  suit,  a  oontroTersy  arose  as  to  a  demand,  and  the  defendant 
said :  "I  waive  all  demand;  you  can  go  ahead  with  your  replevin.*' 
Held^  that  the  defendant  had  waived  the  necessity  of  a  demand  and  was 
estopped  from  claiming  that  no  demand  was  made. 

2.  Chattel  MORTQAOES—Affldavita  for  Extension  of  Held  Valid,— 
Affidavits  made  by  the  mortgagor  and  the  mortgagee  in  a  chattel  niort- 
gage  were  made  at  the  same  time  and  on  the  same  paper.  It  was 
apparent  from  the  affidavits  that  there  was  an  agree  lenc  between  the 
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parties  to  extend  the  time  of  payment  of  the  indebtedness,  and  they 
were  ample  to  enable  creditors  to  know  the  time  to  which  the  mort- 
gage had  been  extended,  the  amount  unpaid  and  the  interest  the 
mortgagees  had  in  the  property.  Held,  that  the  affidavits  should  be 
considered  together  and  as  constituting  one  transaction;  that  they  con- 
stituted a  subsUmtial  compliance  with  the  statute,  and  that  the  mort- 
gage was  legally  extended. 

8.  SAmL— Acceptance  of  BUI  of  Sale,  Hdd,  Not  a  Satisfaction,  Under 
the  Circumstances, — The  mortgagor  in  a  chattel  mortgage  made  a  bill 
of  sale  of  the  mortgaged  property  to  the  mortgagee,  whioh  was  accepted 
upon  representations  that  the  property  was  free  from  liens.  Upon 
learning  of  a  lien  the  mortgagee  immediately  declared  that  he  had  no 
claim  to  the  property  under  the  bill  of  sale  and  claimed  it  under  the 
mortgage,  giving  notice  to  the  persons  interested.  Held,  that  under  the 
circumstances  shown,  the  acceptance  of  the  bill  of  sale  did  not  amount 
to  a  satisfaction  of  the  mortgage  and  that  it  was  a  valid  lien  on  the 
property  described  therein. 

4.  Sahb — Acknowledgment  and  Docketing. — ^The  statute  in  regard 
to  chattel  mortgages  only  requires  the  justice  to  enter  a  memorandimi 
of  the  names  of  the  mortgagor  and  mortgagee,  and  a  description  of  the 
property  as  in  the  mortgage,  and  that  it  was  acknowledged,  and  the 
date  thereof;  and  it  can  not  be  rendered  invalid  because  the  memo- 
randum contains  matter  not  required  by  the  statute  or  on  account  of  a 
mistake  of  the  justice  in  describing  the  debt  secured. 

6.  Same — Affidavits  for  Extension  of,  May  he  Filed  on  Day  Debt 
Matures,— An  affidavit  extending  a  chattel  mortgage  and  the  debt 
secured  thereby  is  in  apt  time  if  filed  on  the  day  on  which  the  debt  falls 
due. 

Bepleriii,  by  a  mortgagee.  Appeal  from  the  Circuit  Court  of  He- 
Lean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed 
June  8,  1898. 

Henky  D.  Spenoek,  attorney  for  appellant 
Livingston  &  Bach,  attorneys  for  appellees. 

Mr.  Justice  Glenn  deliyebedtue  opinion  of  the  Court. 

This  is  an  action  of  replevin  brought  by  appellees  to 
recover  the  tools,  furniture,  fixtures,  saws,  knives,  grinding 
machines,  etc.,  which  comprise  a  complete  outfit  for  a  meat 
market,  also  delivery  wagons,  surrey  and  harness,  located 
at  No.  223  East  Front  street,  Blooraington,  Illinois,  taken 
by  appellant  as  a  constable  of  McLean  county,  under  an 
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execution  issued  on  the  9th  day  of  December,  181)6,  on  a 
judgment  entered  on  the  21st  day  of  November,  1896,  by  B. 
W.  Mason,  a  justice  of  the  peace  of  McLean  county,  for  the 
sum  of  $133.43,  in  favor  of  Armour  Packing  Co.  and  against 
J.  0.  Eitz.  Appellees  claim  title  to  this  property  under  a 
chattel  mortgage  executed  by  John  C.  Ritz  to  them,  on  the 
2istdayof  November,  1895,  to  secure  the  payment  of  a 
promissory  note  bearing  even  date  therewith,  due  one  year 
after  date,  with  interest  at  *  seven  per  cent,  for  $500,  which 
mortgage  was  sought  to  be  extended  under  the  statute  by 
filing  afiidavits  for  record  in  the  recorder's  office  of  Mc- 
Lean county,  and  with  the  justices  of  the  peace  upon  whose 
docket  the  same  was  entered.  Upon  a  trial  of  the  case  in 
the  Circuit  Court,  judgment  was  entered  that  appellees  have 
the  property  and  for  their  costs. 

It  is  insisted  by  appellant  that  no  demand  was  made  by 
appellees  before  the  commencement  of  the  suit  and  the 
issuing  of  the  writ  of  replevin.  After  the  commencement 
of  the  suit  and  after  the  writ  was  placed  in  the  sheriff's 
bands,  a  controversy  arose  as  to  a  demand,  and  appellant 
said,  "  I  waive  all  demand;  you  can  go  ahead  with  your 
replevin," 

Appellees,  relying  on  this  declaration,  went  on  with 
their  replevin  suit.  Had  it  not  been  for  this  agreement, 
appellees  could  have  ordered  the  writ  returned,  that  was 
in  the  sheriff's  hands  not  served,  and  made  a  demand  and 
commenced  a  new  suit.  By  this  agreement  appellant 
waived  the  necessity  of  a  demand,  and  is  now  estopped 
from  claiming  no  demand  is  made.  Gaff  v.  Harding,  66 
111.  61. 

The  note  and  chattel  mortgage  under  which  appellees 
claim  to  hav«  derived  title  to  this  property  fell  due  Novem- 
ber 21, 1896,  and  Ritz,  the  mortgagor,  not  being  able  to  pay 
the  same  at  that  time,  applied  to  the  mortgagees  for  an 
extension  of  thirty  days,  under  Sec.  4,  Chap.  95,  R.  S.,  which 
was  granted  by  the  mortgagees.  In  pursuance  of  such 
arrangement  John  0.  Ritz,  the  mortgagor,  on  the  21st  day 
of  November,  1896,  made  an  affidavit  in  which  he  says  he 
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is  the  mortgagor  in  a  certain  mortgage  to  William  Seeger 
and  W.  C.  Arnold  for  $500,  recorded  on  page  393,  book  152 
of  mortgages,  in  the  recorder's  office  of  McLean  county,  upon 
the  fixtures,  machinery,  etc.,  situate  in  his  butcher  shop  on 
East  Front  street,  in  the  city  of  Bloomington,  Illinois,  and 
also  on  horses,  wagons  and  surrey,  and  other  articles;  that 
he  is  the  owner  of  the  same,  at  this  time  subject  to  the 
mortgage;  that  there  are  no  liens  on  the  said  property  of 
any  nature  or  kind  except  the  mortgage  above  specified; 
that  there  is  due  to  William  Seeger  and  W.  O.  Arnold, 
the  mortgagees  therein,  the  sum  of  $500,  and  further  this 
affiant  saith  not.  At  the  same  time  Wm.  Seeger,  one  of 
the  mortgagees,  made  an  affidavit  in  which  he  says  he  is 
''  one  of  the  mortgagees  in  the  original  mortgage,  which  will 
be  found  recorded  on  page  393,  book  152  of  mortgages, 
McLean  county,  recorder's  office,  and  that  the  sum  of  $5(  0 
still  is  due  on  said  mortgage,  which  sum  will  become  due  at 
noon  on  the  21st  day  of  December,  A.  D.  1896,  by  reason  of 
extension,  which  sum  constitutes  the  amount  of  my  interest 
in  the  property  therein  mentioned  and  described."  These 
affidavits  were  on  the  same  day  recorded  in  the  recorder's 
office  and  entered  upon  the  docket  of  the  justice  of  the 
peace  as  provided  by  the  statute.  The  affidavit  of  Bitz 
does  not  state  when  the  mortgage  will  come  due  by  the 
reason  of  the  extension,  while  the  affidavit  of  Seeger  does. 
In  the  affidavit  filed  by  Bitz,  the  interest  of  the  mortgagees 
is  set  forth  explicitly,  while  in  Seeger's  it  appears  by  impli- 
cation. On  account  of  the  omission  in  Bitz's  affidavit,  and 
because  the  interest  of  the  mortgagees  in  the  mortgage  is 
not  explicitly  set  forth  in  Seeger's  affidavit,  it  is  claimed 
by  appellant  the  extension  is  invalid. 

It  appears,  from  the  record,  these  affidavits  were  made  at 
the  same  time  and  on  the  same  paper,  and  when  Bitz,  the 
mortgagor,  and  Seeger,  one  of  the  mortgagees,  were  pres- 
ent, and  they  should  be  taken  as  one  transaction.  It  is 
quite  apparent  from  these  affidavits  that  there  was  an 
agreement  between  the  parties  to  extend  the  time  of  pay- 
ment of  the  indebtedness  thirty  days.    They  were  ample 
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notice  to  enable  the  creditors  of  Bitz  to  know  the  chattel 
mortgage  bad  been  extended,  the  time  to  which  it  had  been 
extended,  the  amount  unpaid,  and  the  interest  the  mort- 
gagees have  in  the  property.  These  affidavits,  together 
with  the  facts  and  circumstances  in  proof,  with  reference  to 
the  making  of  the  same,  make  the  extension  binding  on  the 
parties  to  the  mortgage.  We  therefore  hold  that  these 
papers,  taken  together,  constituted  a  substantial  compliance 
with  the  statute,  and  that  the  mortgage  was  legally 
extended.  Fuller  v.  Smith,  71  111.  App.  576;  Cox  v.  Stern, 
170  III.  442. 

On  the  17th  day  of  December,  1896,  Eitz  made  a  bill  of 
sale  of  the  mortgaged  property  to  Seeger  and  Arnold  for 
$500,  Eitz  representing  to  them  the  property  was  free 
from  all  liens  except  their  mortgage.  This  bill  of  sale  was 
not  to  operate  as  a  satisfaction  of  their  note  and  mortgage, 
unless  the  property  was  free  of  liens,  as  represented  by 
Eitz.  The  purpose  of  the  bill  of  sale  was  to  save  the 
expense  of  the  foreclosure  of  the  mortgage.  On  the  18th 
day  of  December,  appellant  levied  the  execution  under 
which  he  justified  his  claim  to  the  property  replevied. 
Seeger  immediately  declared  he  made  no  claim  to  the  prop- 
erty under  the  bill  of  sale,  but  claimed  it  under  the  mort- 
gage, and  so  notified  Eitz  and  appellant.  This  he  had  a 
right  to  do  on  account  of  the  misrepresentation  made  by 
Eitz  as  to  the  property  being  free  from  any  lien  except  the 
mortgage.  Stanley  v.  Valentine,  79  111.  544;  Hale  v.  Mor- 
gan, 68  111.  244.  Neither  Eitz  nor  any  of  his  creditors  were 
injured.  The  bill  of  sale  never  became  effective.  The 
note  and  mortgage  were  not  surrendered,  nor  any  reason 
given,  if  they  were  paid,  why  they  were  not  taken  up. 
This  fact  sustains  appellees'  theory.  Eeynolds  v.  Lambert, 
69  111.  497.  The  bill  of  sale  never  became  effective;  there 
was  nothing  to  rescind. 

It  is  contended  by  appellant  that  the  affidavits  filed  for 
the  extension  of  the  time  of  payment  of  the  note  and  chat- 
tel mortgage  were  not  filed  in  apt  time  and  are  invalid. 
The  note  and  chattel  mortgage  were  given  November  21, 
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1895,  and  were  due  one  year  after  date.  On  November 
21, 1896,  the  affidavits  were  made  and  filed  in  the  recorder's 
office  of  McLean  county,  and  entered  upon  the  docket  of 
the  justice  of  the  peace,  before  ^whom  the  mortgage  was 
acknowledged,  extending  the  payment  of  the  note  and 
mortgage  thirty  days.  This,  we  think,  was  a  compliance 
with  the  statute  as  to  time  of  filing  the  same.  It  provides 
if  the  debt  matures  within  two  years,  then,  within  thirty 
days  next  preceding  the  maturity  of  such  debt  or  obli- 
gation, the  mortgagor  and  mortgagee,  shall  file  for  record 
an  affidavit.  The  debt  or  obligation  did  not  mature  until 
12  o'clock,  midnight,  November  21,  1896.  November  21st 
was  one  of  the  thirty  days  next  preceding  the  maturity  of 
the  mortgage  debt.  A  suit  brought  on  November  21st 
would  have  been  premature.  The  language  of  the  statute 
providing  the  affidavit  should  be  filed  within  thirty  days 
next  preceding  the  maturity  of  the  debt,  the  word  ''maturity" 
refers  to  the  time  fixed  for  the  payment  of  the  note  and 
mortgage,  which  is  the  termination  of  the  period  they  have 
to  run;  that  is,  that  the  time  had  passed.  United  States  t. 
Union  P.  R.  R.,  91  U.  S.  72.  Applying  this  construction 
to  the  act  in  question,  it  would  seem  the  affidavits  were 
filed  in  apt  time. 

It  is  urged  that  the  court  erred  in  admitting  in  evidence 
the  docket  of  A.  Steel,  the  justice  of  the  peace  before 
whom  the  chattel  mortgage  was  acknowledged,  because  in 
entering  the  memorandum  required  by  statute,  he  recites 
the  consideration  of  the  mortgage  as  being  $200,  while  the 
consideration  of  the  mortgage  offered  in  evidence  is  $500. 
The  statute  only  required  the  justice  to  enter  a  memoran- 
dum of  the  names  of  mortgagor  and  mortgagee  and  a 
description  of  the  property  as  in  the  mortgage,  and  that  it 
was  acknowledged  and  the  date  thereof.  This  it  contained. 
The  mortgage  can  not  be  rendered  invalid  because  the  mem- 
orandum contains  that  not  required  in  the  statute.  The 
parol  evidence  and  the  documentary  evidence  shows  con- 
clusively the  mortgage  in  question  is  the  one  of  which  the 
memorandum  was  made.    Appellees  are  not  responsible  for 
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a  mistake  made  by  the  justice.  Wolf  v.  Hunter,  10  III. 
App.  33. 

Complaint  is  made  of  some  of  the  instructions  given  on 
behalf  of  the  appellees.  While  they  may  be  the  subject 
of  criticism,  yet  we  do  not  think,  when  taken  in  connection 
with  the  series  as  given,  that  the  appellant  was  prejudiced 
thereby.  Nor  do  we  think  the  appellant  was  prejudiced  by 
the  refusal  of  instructions  asked.  The  refused  instructions 
asked  by  appellant  were  substantially  contained  in  those 
given. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Consolidated    Goal    Company    of   St.  Lonis  v.  Frank 

Bokamp. 

I.  Verdict — On  Conflicting  Evidence.—ln  a  personal  injury  suit  the 
court  discusses  the  evidence  and  holds  that  while  it  was  conflicting  on 
some  of  the  questions  involved,  that  the  facts  do  not  warrant  the  inter- 
ference of  this  court  and  that  the  verdict  of  the  jury  must  stand. 

3.  Common  hAV— When  Superseded  by  Statute  on  Same  Subject, — 
The  legislature  could  formulate  a  complete  code  of  rules  so  particular 
and  minute  in  their  character  as  to  cover  aU  common  law  rights  with 
reference  to  any  particular  business,  and  in  that  event  there  would  be  a 
complete  supersedure  of  the  common  law;  but  unless  that  is  done,  all 
common  law  rights  not  at  variance  with  some  provision  of  the  enact- 
ment continue  in  force. 

8.  Mines  and  Mining — Common  Law  an  to  Negligence  of  Mine  Oper- 
ator Not  Superseded  by  Statute.— The  court  holds  that  the  contention 
of  counsel  in  this  case,  that  since  the  passage  of  the  several  acts  of  the 
legislature  regulating  the  operation  of  mines,  there  can  be  no  such  thing 
as  negligence  at  common  law  in  conducting  the  business,  and  that 
whenever  a  mine  operator  complies  with  the  statute  he  is  absolved  from 
all  charges  of  negligence,  is  not  weU  founded,  and  that  the  declaration 
'in  this  case  sets  out  facts  and  circumstances  which  constitute  a  cause 
of  action  under  tlie  common  law. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  County ;  the  Hon.  Robert  B.  SmRLBY,  Judge,  pre- 
siding. Heard  in  this  o  irfc  at  the  November  term,  1897.  Affirmed. 
Opinion  filed  June  8,  lhl8. 
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CHA.RLES  W.  Thomas  and  Fbamk  W.  Bobtos,  attorneys 
for  appellant. 

Peebles,  Keefe  &  Pebbles,  attorneys  for  appellee. 

Mr.  Pbesidino  JtJsnoB  Ha.beeb  delivebbd  the  opinioit  <»r 

THE  COCKT. 

This  suit  was  commenced  bv  appellee  to  recover  for  injn- 
riea  sustained  by  him  while  working  as  a  driver  in  appel- 
lant's ooal  mino.  The  mine  is  located  at  G^illespie,  in 
Macoupin  county.  At  the  time  of  the  injary  complained 
of  it  had  a  main  entry  running  north  from  the  bottom  of 
the  shaft,  from  the  east  wall  of  which  various  side  entries  bad 
been  driven.  The  side  entries  ran  east  at  right  angles  with 
the  main  entry.  The  injury  took  place  at  the  ninth  east 
entry.  Appellee  had  been  in  the  employ  of  appellant  as  a 
driver  in  this  mine  for  about  three  years.  It  was  his  duty 
to  drive  a  male,  hauling  empty  oars  from  the  shaft  bottom 
to  the  working  places  and,  when  loaded,  back  to  the  shaft 
bottom.  The  ninth  east  entry  was  about  eight  feet  wide 
and  six  feet  high.  It  extended  abont  a  quarter  of  a  mile 
from  the  main  entry.  The  coal  was  being  mined  from 
rooms  adjoining  it  by  a  machine  with  a  capacity  of  forty- 
eight  boxes  a  day.  Near  the  east  end  of  the  east  entry  was 
what  was  called  a  "  back  entry,"  running  in  a  northeasterly 
direction  from  the  ninth  east  entry.  At  this  point  there 
was  a  switch.  In  doing  his  work  it  was  the  practice  of 
appellee  to  couple  onto  four  empty  boxes  on  a  switch  in  the 
main  entry,  haul  them  out  that  entry  to  ninth  east,  thence 
out  ninth  east  to  the  back  entry,  there  leave  two  of  them  on 
the  west  side  of  the  switch  while  he  went  on  down  the 


TiiTRD  District — November  Term,  1897.    607 

GonfloHdated  Coal  Co,  v.  Bokamp. 

ap])ellee  would  step  from  his  seat  on  the  front  box,  go  across 
to  the  ninth  east  track  and  start  the  two  loaded  boxes  which 
he  had  left  standing  there.  There  was  a  down  grade  from 
that  point  west.  After  starting  the  two  loads  he  would 
follow  after  the  mule,  moving  slowly  with  the  other  two, 
and  the  two  started  would  follow  him.  Some  twenty  feet 
from  the  point  where  he  would  start  the  cars,  was  a  wide 
place  in  the  entry  on  the  north  side  of  the  track.  At  this 
point  he  would  pass  around  to  the  right  of  the  cars  in  front 
of  him  and  mount  the  seat  which  he  had  left  when  he  went 
to  start  the  other  cars.  He  would  then  drive  down  the 
grade  and  up  the  one  that  was  further  on.  After  reach- 
ing the  top  of  the  second  grade  he  would  detach  from  the 
two  first  and  return  for  the  two  cars  started,  which  he  would 
haul  up  to  the  others,  couple  on  and  proceed  with  the  four 
toward  the  shaft. 

Some  three  or  four  days  before  he  was  hurt  he  noticed 
that  two  cross-beams,  supporting  a  portion  of  the  roof  of 
the  ninth  east,  a  short  distance  west  of  the  switch,  and  at 
the  wide  place  mentioned,  were  cracked  and  sagged  down 
in  the  middle.  On  the  Saturday,  before  he  was  injured  on 
Tuesday,  he  claims  that  he  notified  his  pit  boss,  C.  J.  Ram- 
say, of  the  dangerous  condition  of  the  roof  at  that  place,  and 
that  Ramsay  promised  to  have  it  repaired.  On  the  day  that 
he  was  injured  he  had  made  several  trips,  finding  the  ground 
underneath  the  sagging  cross-beams  clear  and  all  right.  On 
the  trip  when  he  met  his  accident  he  had  taken  his  last  two 
empties  into  the  back  entry  and  returned  with  two  loads. 
He  had  started  the  two  loads  which  had  been  left  to  the 
east  side  of  the  switch,  and  had  walked  to  the  wide  place. 
While  trying  to  mount  his  seat  on  the  front  car,  as  was  his 
wont,  his  right  foot  was  caught  on  some  slack  and  top  coal, 
as  he  contends,  which  had  been  precipitated  from  the  defect- 
ive roof  above  since  the  time  he  passed  with  the  empties, 
and  he  was  thrown  forward  and  jerked  off  by  the  timber 
which  supported  one  end  of  the  broken  cross-beam.  He 
was  hurled  in  front  of  the  first  car,  which  so  crushed  and 
mangled  him  as  to  paralyze  both  lower  limbs  and  render  the 
amputation  of  one  of  them  necessary. 
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A  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  five  thousand  one  hundred  and  fifty  dollars. 

The  negligence  charged  in  one  of  the  two  counts  of  the 
declaration  which  the  court  permitted  to  stand  consisted  in 
allowing  certain  props,  cross-beams* and  supports,  which 
held  the  roof  of  the  mine,  to  became  cracked,  broken  and 
unsafe,  and  so  to  remain  after  promise  to  repair,  whereby 
they  gave  way  and  precipitate^  large  quantities  of  coal  and 
slack  from  the  roof  which  collided  with  the  cars  and  caused 
the  injury. 

The  negligence  charged  in  the  other  count  consisted  in  a 
failure  to  furnish  appellee  a  reasonably  safe  place  to  work, 
and  in  allowing  the  track  and  roadway  along  which  he  was 
wont  to  haul  cars  to  become  obstructed  with  coal,  posts, 
props  and  other  material  so  near  the  track  as  to  endanger 
him  in  the  use  of  it,  and  in  allowing  the  supports  for  the 
roof  of  the  mine  to  become  broken,  whereby  coal  and  slack 
were  precipitated  from  the  roof,  thereby  causing  the  injury 
to  appellee. 

The  testimony  adduced  in  behalf  of  appellee  supports  the 
contention  that  the  injury  was  caused  by  the  defective  con- 
dition of  the  supports  for  the  mine  roof  whereby  coal  and 
other  debris  were  cast  upon  the  track.  Testimony  contra- 
dicting appellee  and  his  witnesses  and  showing  that  he 
was  injured  at  a  point  some  fifty  feet  from  the  defect- 
ive roof  supports  was  heard  in  behalf  of  appellant. 
There  was  a  sharp  conflict,  not  only  as  to  the  particular 
place  of  the  injury,  but  as  to  whether  the  supports  were 
defective,  whether  appellant  had  notice  of  any  defect  and 
whether  the  mine  manager  promised  to  repair.  Those  were 
questions,  of  course,  which  came  within  the  peculiar  province 
of  the  jury  for  determination.  We  would  not  feel  justified 
in  disturbing  the  conclusions  reached  by  them  on  those 
questions  unless  we  could  plainly  see  that  they  were  actu- 
ated by  passion  and  prejudice,  or  had  not  comprehended  the 
facts.  Close  as  the  case  was  on  the  facts  in  dispute,  the  jury 
could  have  rendered  a  verdict  either  way  and  received  the 
sanction  of  the  court. 
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It  is  contended  that  appellee  was  not  entitled  to  recover 
becaoseat  the  time  of  receiving  the  injury  he  was  not  in  the 
exercise  of  ordinary  care  for  his  own  safety.  To  start  the 
two  loaded  cars  down  the  declivity  from  the  back  entry 
switch  and  then  walk  between  them  and  the  cars  being 
hauled  by  the  mule  until  he  reached  the  wide  place  where 
he  was  accustomed  to  mount  the  car  next  to  the  mule  would 
not  appear  to  be  very  safe;  and  had  appellee  met  his  in  jury- 
by  falling  over  coal  which  had  been  precipitated  from  the 
roof,  so  that  the  cars  in  the  rear  overtook  and  ran  over  him, 
there  would  be  much  force  in  appellant's  contention.  But 
the  testimony  of  appellee  shows  that  he  met  his  injury  after 
he  had  gone  from  between  the  cars^  while  he  was  in  the  act 
of  mounting  the  car  next  to  the  mule,  and  by  reason  of  his 
foot  becoming  entangled  in  the  debris  which  had  fallen  from 
the  roof.  We  do  not  think  that  the  mounting  of  the  car 
while  it  was  being  slowly  moved  by  the  mule  can  be  regarded 
as  unsafe.  Indeed,  the  entire  method  used  by  appellee 
seems  to  have  been  the  one  used  by  his  predecessor  and  the 
one  which  he  says  the  pit  boss  directed  him  to  follow. 
Although  in  use  for  several  years,  this  is  the  first  instance 
in  which  it  had  been  marked  by  an  accident. 

The  declaration  in  this  case  sets  out  facts  and  circum- 
stances which  constitute  a  cause  of  action  at  common 
law.  The  proofs  offered  by  appellee  support  it.  It  is 
vigorously  contended  by  counsel  for  appellant,  however, 
that  since  the  passage  of  the  several  acts  of  the  legislature 
regulating  the  operation  of  mines,  there  can  be  no  such  thing 
as  negligence  at  common  law  in  conducting  the  business,  and 
that  whenever  a  mine  operator  complies  with  the  statute  he 
is  absolved  from  all  charges  of  negligence.  In  other  words, 
the  contention  is  that  the  various  statutory  enactments  now 
in  force  have  supplanted  the  common  law  as  to  negligence 
in  the  conduct  of  mines  in  Illinois. 

Common  law  rights  are  frequently  made  the  subject  of 
statutory  enactment.  When  that  occurs  it  frequently 
becomes  an  interesting  question  whether  the  common  law 
right  has  been  superseded,  and  the  determination  of  that 
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depends  usually  upon  whether  the  statute  is  at  variance  with 
the  common  law  or  is  merely  cumulative.  The  lesrislature 
could  formulate  a  complete  code  of  rules  so  particular  and 
minute  in  their  character  as  to  cover  all  common  law  rights 
with  reference  to  any  particular  business^  and  in  that  event 
there  would  be  a  complete  supersedure. 

But  unless  that  is  done,  all  common  law  rights  not  at 
variance  with  some  provision  of  the  enactment  would  con- 
tinue in  force. 

We  see  no  just  ground  for  complaint  against  the  first 
instruction  offered  for  the  plaintiff.  The  chief  objection 
urged  to  it  is  that  it  departs  from  the  pleadings.  We  do 
not  so  understand  it. 

Nor  is  the  instruction  bad  for  the  reason  that  it  bases 
appellant's  liability  upon  a  failure  to  repair  the  defect  within 
a  reasonable  time  after  receiving  notice  of  it,  instead  of 
w^ithin  a  reasonable  time  after  promising  to  repair.  If  the 
jury  believed  that  appellee  notified  Bamsey  of  the  defect 
and  the  latter  promised  to  repair,' which  they  evidently  did, 
it  mattered  not  whether  the  instruction  said  within  a  rea- 
sonable time  after  the  notice  or* within  a  reasonable  time 
after  a  promise  to  repair,  for  the  reason  that  the  notice  was 
given  and  the  promise  made  at  the  same  time. 

Appellant  has  no  just  reason  to  complain  of  the  refii5;al 
of,  or  the  modification  of  instructions  offered  by  it.  Every 
aspect  of  the  case  was  covered  by  instructions  given  for 
appellant,  and  in  as  favorable  a  light,  certainly,  as  the  law 
permits. 

Judgment  affirmed. 


J.  T.  Benson  et  al.  n  J.  P.  Arnold. 

1.  Wafver— 0/  the  Right  to  Plead  the  Statute  of  Limitatioffn.—The 
defense  of  the  statute  of  limitationBmay  be  waived  bj  a  defendant,  and 
where  he  isoea  to  trial  solely  on  a  plea  travening  tlie  declaration »  be 
sliould  be  considered  as  having  waived  it. 

2.  AwssDMBSiTS^After  Verdict, — Ta  allow  a  defendant  to  ma^e  h^ 
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defenses  by  piecemeal  and  before  different'  juries  does  not  fall  within 
the  contemplation  of  our  liberal  statutes  on  amendments,  and  the  action 
of  the  court  in  this  case  in  allowing  the  defendant  to  file  a  special  plea 
of  the  statute  of  limitations  after  verdict  was  irregular. 

8.  New  Trials— Omnttng  o/,  Can  Not  Be  Assigned  for  Error,— The 
granting  of  a  new  trial  can  not  properlj  be  assigned  for  error,  and  as 
the  granting  of  a  new  trial  was  the  harm  which  resulted  to  the  plaint- 
iffs from  the  action  of  the  court  in  allowing  the  defendant  to  file  a  plea 
of  the  statute  of  limitations  after  verdict,  that  error  alone  would  not  be 
sufficient  to  reverse  the  judgment 

4.  LmiTATiONS— ^n  Additional  Count  Held  to  Be  a  Re-statement  of 
tine  Original  Cause  cf  Action. — The  court  discusses  the  declaration  filed 
in  this  case,  in  connection  with  an  additional  count  filed  herein,  and 
holds  that  the  additional  count  was  but  a  restatement  of  the  cause  of 
action;  that  it  introduced  no  new  cause  of  action,  and  hence  that  the 
demurrer  to  tlie  plea  of  the  statute  of  limitations  should  have  bef  n 
sustained. 

5.  Practice — Final  Judgment  on  Demurrer  While  Issue  on  Part  of 
the  Counts  of  a  Declaration  is  Undisposed  of, — Where  there  are  two 
counts  to  a  declaration,  to  both  of  which  the  general  issue  is  filed,  and 
to  one  of  which  the  defendant  in  addition  to  the  general  issue  files  a 
special  plea,  to  which  the  plaintiff  demurs,  final  judgment  can  not 
be  rendered  on  the  demurrer  while  the  issue  on  the  other  count  remains 
undisposed  of. 

• 
Trespass  on  the  Case,  for  libel.    Error  to  the  Circuit  Court  of  McLean 
County;   the  Hon.  Tho6.  F.  Tipton,  Judge,  presiding.    Heard  in  this 
court  at  the  November  term,  1897.    Reversed  and  remanded.    Opinion 
filed  June  8, 1R98. 

Statement  pp  the  Case. 

This  is  an  action  on  the  case  for  libel,  commenced  by  J. 
M.  Benson,  J.  T.  Benson,  Frank  Benson  and  Nannie  Benson 
against  J.  W.  Arnold  and  J.  P.  Arnold. 

The  declaration  alleged  as  the  libelous  matter  a  certain 
letter  written  to  Burasey,  Lightner  &  Co.,  by  the  defendants, 
in  which  they  defamed  the  character  of  the  plaintiffs  for 
integrity  in  business.  To  the  declaration  the  defendants 
filed  the  general  issue  and  several  special  pleas  justifying 
the  libel.  The  court  sustained  a  demurrer  to  the  special 
pleas. 

On  the  12th  of  May,  1897,  when  the  case  was  called  for 
trial  upon  the  declaration  and  general  issue,  by  agreement 
of  parties  the  suit  was  dismissed  as  to  J.  M.  Benson,  plaint- 
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iflf,  and  J.  W.  Arnold,  defendant.  Under  leave  granted,  an 
additional  count  was  then  filed,  which  was  the  same  as  the 
original  count,  except  that  the  name  of  J.  M.  Benson,  as 
plaintiff,  and  the  name  of  J.  W.  Arnold,  as  defendant,  were 
omitted,  that  the  defamatory  letter  was  written  "  on,  to  wit, 
the  2d  day  of  April,  1896,"  etc.,  instead  of  "  on,  to  wit,  the 
15th  day  of  October,  1896"  (as  charged  in  the  original 
count),  and  that  the  signature  to  the  letter  was  ^^  John  P. 
Arnold,  Cashier,"  instead  of  "  J.  W.  Arnold  &  Co."  On 
motion  of  the  defendants  their  plea  to  the  original  count 
was  extended  to  the  additional  count  and  the  trial  pro- 
ceeded, resulting  in  a  verdict  on  the  13th  of  May,  finding: 
the  defendant  guilty  and  assessing  the  plaintiff's  damages 
at  $750. 

On  the  15th  of  May,  the  defendants  obtained  leave  and 
filed  a  plea  to  the  additional  count  setting  up  that  the  sup- 
posed cause  of  action  therein  contained  did  not  ''  accrue  to 
the  plaintiffs  at  any  time  within  one  year  next  before  the 
filing  of  the  said  additional  count." 

The  plaintiffs  moved  to  strike  that  plea  from  the  files  for 
the  following  reasons : 

1.  That  it  was  filed  after  the  jury  had  returned  a  ver- 
dict. 

2.  That  it  raised  a  distinct  and  different  issue  from  that 
tried  by  the  jury. 

3.  That  the  defendant  went  to  trial  and  heard  evidence 
without  objection  as  to  the  time  of  bringing  the  suit,  etc. 

The  court  overruled  the  motion  to  strike  from  the  files, 
whereupon  the  plaintiffs  filed  a  demurrer  to  the  plea,  which 
was  by  the  court  overruled.  The  plaintiffs  in  error  stood 
•by  their  demurrer.  The  court  thereupon  granted  a  new 
trial  and  entered  final  judgment  against  the  plaintiffs  in 
error  for  costs,  to  which' judgment  the  plaintiffs  in  error 
excepted. 

» 

Livingston  &  Bach,  attorneys  for  plaintiffs  in  error. 

Welty  &  Sterling  and  Sample  &  Mobeissbt,  attomeva 
for  defendant  in  error. 


Third  District — November  Term,  1897.  613 

Benson  y.  Arnold. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

The  motion  of  defendants  in  error  to  dismiss  the  writ  of 
error  for  the  reason  that  the  judgment  entered  in  the  court- 
below,  and  which  is  brought  here  for  review,  is  not  final, 
must  be  overruled.  The  language  employed  in  the  order 
makes  the  judgment  a  final  one  for  the  costs  of  the  suit. 
We  are  led  to  believe  from  a  view  of  the  entire  record  that 
the  presiding  judge  considered  the  action  of  the  plaintiffs 
in  standing  by  their  demurrer  to  the  plea  of  the  statute  of 
limitations  as  an  end  to  the  case;  and  so  it  was,  practically, 
if  no  error  was  committed  in  overruling  the  demurrer.  At 
all  events,  the  language  of  the  judgment  makes  it  final,  and 
such  a  one  as  may  be  appealed  from. 

The  action  of  the  court  in  allowing  the  defendant  to  file 
the  special  plea  of  the  statute  of  limitations  after  verdict 
was  irregular.  It  raised  an  issue  not  tried  by  the  jury. 
The  defense  which  the  statute  furnishes  may  be  waived  by 
a  defendant,  and  where  he  goes  to  trial  solely  upon  a  plea 
traversing  the  declaration  he  should  be  considered  as  having 
waived  it.  To  allow  a  defendant  to  make  his  defenses  bv 
^^  piecemeal,"  and  before  different  juries,  does  not  fall  within 
the  contemplation  of  our  liberal  statutes  on  amendments. 
However,  as  the  action  of  the  court  necessitated  the  grant- 
ing of  a  new  trial,  and  the  granting  of  the  new  trial  was 
the  harm  which  resulted  to  the  plaintiffs,  that  error  alone 
would  uot  be  sufficient  to  reverse  the  judgment.  The  grant- 
ing of  a  new  trial  can  not  properly  be  assigned  for  error. 

The  court  erred  in  overruling  plaintiffs'  demurrer  to  the 
special  plea  of  the  statute  of  limitations. 

The  additional  count  to  which  it  was  directed,  was  based 
u^x^n  the  same  letter  that  was  set  forth,  fuieo  verha^  in  the 
original  count.  It  complained  of  the  same  injury  and  from 
the  same  cause.  As  against  J.  P.  Arnold  the  two  counts 
are  identical  except  as  to  the  date  of  the  alleged  libel,  and 
that  is  stated  under  a  videliciL  It  should  be  remembered 
that  the  original  count  was  amended  by  agreement  by 
omitting  the  names  of  J.  M.  Benson  as  party  plaintiff  and 
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J.  W.  Arnold  as  party  defendant.    The  additional  count, 
then,  was  but  a  mere  restatement  of  the  cause  of  actior^ 
against   J.  P.  Arnold.    It  introduced   no    new   cause   of  • 
action. 

The  main  test  as  to  whether  an  additional  count  is  the 
statement  of  a  new  cause  of  action,  or  a  restatement  of  the 
one  contained  in  the  original  count,  is  whether  a  recovery, 
if  had  on  the  original  count,  would  bar  the  cause  of  action 
set  up  in  the  additional  count. 

It  is  quite  clear  to  our  minds  that  a  recovery  on  the  orig- 
inal count  as  amended  by  the  omission  of  the  names  of  J. 
M.  Benson  and  J.  W.  Arnold  would  be  a  complete  bar  to  a 
recovery  on  the  additional  count. 

Our  views  are  sustained  by  the  following  Illinois  author- 
ities: Mitchell  V.  MilhoUand,  106  111.  175;  North  Chicago 
Rolling  Mills  Co.  v.  Monka,  107  111.  340;  Blanchard  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  126  111.  416;  Chicago  &  Alton  R. 
R.  Co.  V.  Henneberry,  153  111.  354;  Swift  &  Co.  v.  Foster, 
163  III  60. 

Another  error  committed  by  the  trial  court  was  in  ren- 
dering final  judgment  for  costs  when  the  issues  raised  by 
the  general  traverse  were  undisposed  of.  The  judgment 
must  be  reversed  and  the  cause  remanded. 


J.  B.  Conard  t.  Charles  Crowdson. 

1.  Construction— Qf  Statutes.—In  the  oonstruction  of  remedial 
statutes  the  judicial  eye  is  always  **  kept  single'*  to  the  legislative  intent, 
and  the  evil  sought  to  be  obviated:  the  language  of  such  a  statute  should 
be  so  construed  as  to  promote  the  remedy,  and  whenever  the  words 
employed  in  any  particular  section  are  inconsistent  with  the  intention 
of  t^e  act  they  must  be  rejected  as  surplusage.  A  statute  must  be  con-> 
strued  according  to  its  true  intent  and  its  strict  letter  must  yield  to  such 
intent 

2.  Contagious  Diseases— Rt^7^<  of  Action  at  Common  Law  Againsi 
Fartff  Causing  Spread  of,  Not  Superseded  by  Statute.—The  right  of 
action  afforded  by  the  common  law  has  not  been  superseded  by  the  act 
to  prevent  the  spread  of  contagious  and  infectious  diseases  among  swine. 
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and  the  remedy  furnished  bj  the  statute  must  be  considered  cumulative 
rather  than  as  a  substitute,  and  whenever  a  statute  has  that  effect  only, 
it  ts'bptional  with  the  plaintiff  to  resort  to  the  one  or  tlie  other. 

8.  HAUR—Act  to  PtBevent  Spread  of.  Among  Swine,  Construed. ---In  a 
civil  action  to  recover  damages  for  a  violation  of  the  act  to  prevent  the 
spread  of  conta^ous  and  infectious  diseases  among  swilie,  it  is  not  nec- 
essary to  allege  or  prove  that  the  defendant  has  been  convicted  in  a 
criminal  prosecution  for  a  violation  of  the  act. 

Trespass,  to  recover  damages  for  a  violation  of  the  act  to  prevent  the 
spread  of  contagious  and  infectious  diseases  among  swine.  Error  to  the 
County  Ck>urt  of  Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1897.  Reversed 
and  remanded.    Opinion  filed  June  8,  18d8. 

John  Y.  Burns  and  Frank  Spitlbr,  attorneys  for  plaintiff 
in  error. 

Statutes  must  be  construed  according  to  the  true  intent 
and  meaning,  and  not  always  according  to  the  letter.  A 
thing  within  the  intention  is  within  the  statute  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not  within 
the  statute,  unless  within  the  intention.  Perry  County  v. 
Jefferson  County,  94  111.  220;  Walker  v.  City  of  Spring- 
field, 94  111.  STlTPeople  v.  Hoffman,  97  111.  234. 

A  statute  is  to  be  construed  according  to  its  true  intent 
and  purpose,  and  its  strict  letter  must  yield  to  its  obvious 
intent.  Words  which  are  inconsistent  with  the  intention 
otherwise  plainly  expressed,  may  be  rejected  as  redundant 
or  surplusage;  and  whenever  any  particular  construction 
would  lead  to  an  absurd  consequence,  it  will  be  presumed 
that  some  exception  or  qualification  was  intended  by  the 
legislature.  Perry  County  v.  Jefferson  County,  94  111.  220; 
People  V.  English,  139  111.  622;  Plummer  v.  Yost,  144  111. 
72;  People  v.  City  of  Chicago,  152  111.  546. 

For  the  purposes  of  the  civil  remedy  given  b}'^  this  act, 
the  word  '^convicted"  in  section  4  of  the  statute  in  question 
means  "  guilty."  Or,  it  may  be  more  accurate  to  say  that 
the  words,  "  any  person  convicted  of  a  violation  "  in  said 
section  4  mean  "  any  person  violating."  For,  in  the  con- 
struction of  a  statute,  courts  are  not  confined  to  the  words 
used,  but  may  regard  the  purpose,  and  when  necessary  to 
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give  effect  to  the  meaning  of  the  law,  words  may  be  rejected 
and  others  substituted.  Anderson  v.  Chicago,  B.  &  Q.  B. 
E.  Co.,  117  lU.  26;  Peoria  &  P.  U,  Ry.  Co.  v.  People,  1« 
111.  458;  People  v.  City  of  Chiciigo,  152  111.  546. 

In  construing  a  remedial  statute  its  language  should  be 
so  interpreted  as  to  promote  the  remedy.  A  new  statute  is 
to  be  so  construed  as  to  promote  the  remedy  sought  by  its 
enactment,  and  to  do  away  with  the  evil  which  is  sought  to 
be  obviated.  Bowles  v.  Keator,  47  111.  App.  98;  McNulta 
V.  Lockridge,  137  111.  270. 

J.  £.  &  Walter  Eden,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Hareer  deuyered  the  opihion 
OF  THE  Court. 

This  was  a  suit  by  plaintiff  in  error  to  recover  damages 
for  the  alleged  violation  of  sections  2  and  3  of  an  act  en- 
titled, ^^  An  act  to  prevent  the  spread  of  contagious  and 
infectious  diseases  among  swine,"  in  force  July  1,  1895. 

The  following  is  a  copy  of  the  first  count  of  the  amended 

declaration : 

"  State  op  Illinois,  )  In   the  County  Court,   January 

Moultrie  County,   J  ^  Term,  A.  D.  1897. 

J.  K.  Conard,  plaintiff  in  this  suit,  by  Frank  Spitler  and 
John  V.  Burns,  his  attorneys,  complains  of  Charles  W. 
Crowdson,  defendant,  of  a  plea  of  trespass:  For  that 
whereas  the  defendant,  on  the  9th  day  of  November,  A.  D. 
1896,  at  the  county  of  Moultrie  aforesaid,  was  the  owner 
and  in  charge  of  a  certain  herd  of  swine  infected  with  a  con- 
tagious disease  among  them,  which  disease  is  known  as  the 
hoof  cholera,  of  which  the  said  defendant  had  knowledsre 
and  well  knew  that  the  said  herd  of  swine  was  so  diseased 
with  the  said  contagion  or  infection;  and  that  thereby  and 
by  force  of  the  statute  in  such  case  made,  it  became  and  was 
the  duty  of  the  defendant  to  use  all  reasonable  means  to 
prevent  the  spread  of  the  same.  Yet  the  plaintiff  in  fact 
says  that  the  defendant,  contrary  to  the  form  of  the  statute 
in  such  case,  and  not  regarding  his  duty  in  that  behalf,  on 
the  date  and  at  the  place  aforesaid,  did  not  use  all  reiisonable 


Thied  District — November  Term,  1897.   617 

Gonard  ▼.  Crowdaon. 

means  to  prevent  the  spread  of  said  contagions  or  infectious 
disease,  agreeably  to  section  2  of  an  act  of  the  General 
Assembly  of  said  State  entitled,  ^^  An  act  to  prevent  tlie 
spread  of  contagious  or  infectious  diseases  among  swine," 
approved  June  21,  1895,  and  in  force  July  1,  1S95,  but  oh 
the  contrary,  in  disregard  of  bis  said  duty  and  in  violation 
of  sections  2  and  8  of  the  said  act,  the  defendant'  con- 
veyed the  said  herd  of  swine,  having  the  aforesaid  conta* 
gious  or  infectious  disease  among  them,  along  and  upon  a 
certain  public  highway  to  the  city  of  Sullivan,  in  said 
county,  and  did  there  wrongfully  and  deceitfully  procure 
the  public  sale  of  the  same  by  a  certain  constable  of  said 
county  (who  held  no  execution  or  other  process  at  law  for 
that  purpose  and),  who  was  accustomed  to  cry  sales  under 
and  by  virtue  of  executions,  and  who  frequently  held  such 
public  sales  therein.  And  plaintiff  avers  that  the  defendant 
did  then  and  there  procure  the  said  constable  to  bid  off  and 
sell  said  herd  of  diseased  swine  at  public  sale  within  said 
city,  to  divers  innocent  purchasers  of  the  said  diseased  ani- 
mals, who  bought  there  divers  ones  of  the  said  swine,  so 
infected  with  the  said  conUigious  ailment,  without  any 
knowledge  on  their  part  that  the  said  swine  were  so 
infected  with  said  disease  and  without  any  reasonable 
grounds  on  their  part  to  suspect  the  existence  of  the  same, 
within  the  said  herd  of  swine.  And  plaintiff  further  in  fact 
says,  that  the  said  innocent  purchasers  of  the  said  several 
swine  at  said  public  sale,  conveyed  the  same  to  their  several 
premises  where  the  said  innocent  purchasers  resided  and 
there  kept  the  said  swine.  And  plaintiff  avers  that  by 
reason  of  the  aforesaid  unlawful  and  wrongful  acts  of  the 
defendant  in  causing  the  public  sale  of  the  said  diseased 
swine  to  innocent  purchasers,  and  thereby  causing  the  dis- 
tribution of  the  same  to  divers  premises  of  the  said  pur- 
chasers, the  said  defendant  unlawfully  caused  the  spread  of 
said  disease  to  various  and  divers  localities  at  and  within 
the  said  county.  And  plaintiff  does  also  aver  that  divers 
ones  of  the  said  herd  of  the  defendant  were  there  bought  by 
a  certain  innocent  purchaser,  who  was  an  adjoining  and 
close  neighbor  of  the  plaintiff,  and  were  by  said  purchaser. 
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without  any  knowledge  upon  bis  part,  or  any  reasonable 
grounds  to  suspect  the  existence  among  said  swine  of  the  said 
contagious  or  infectious  disease,  conveyed  by  the  said  pur- 
chaser to  his  premises  adjoining  and  abutting  upon  the 
premises  of  the  plaintiff,  and  there  kept  by  said  purchaser; 
and  that  thereby  and  by  reason  of  the  aforesaid  unlawful 
and  wrongful  acts  of  the  defendant  and  by  reason  of  the 
violation  of  said  sections  2  and  3  of  the  said  act  by 
the  defendant,  the  said  disease  was  communicated  to  and 
spread  among  a  large  herd  of  swine  of  the  plaintiff  of 
great  value,  to  wit,  of  the  value  of  three  hundred  dollars, 
whereby  the  said  swine  of  the  plaintiff  became  infected  with 
said  contagion,  and  diseased  and  wholly  worthless,  and 
thereby  died  and  were  wholly  lost  to  the  plaintiff;  and  by 
reason  thereof  the  premises  of  the  plaintiff  became  infected 
and  tainted  with  said  contagious  disease,  to  the  great  damage 
of  the  plaintiff;  and  the  plaintiff  by  force  of  the  statute  was 
obliged  to  and  did  perform  great  labor  of  the  value  of 
one  hundred  dollars,  in  burying  the  swine  of  the  plaintiff 
which  died  with  the  said  disease,  whereby  the  plaintiff  has 
also  suffered  damage. 

Wherefore  the  plaintiff  says  that  he  is  injured  and  has 
sustained  damages  to  the  amount  of  four  hundred  dollars, 
and  therefore  he  brings  his  suit,"  etc. 

The  second  count  is  substantially  like  the  first,  except  ' 
that  it  does  not  allege  that  the  swine  at  the  time  they  were 
exposed  for  sale  were  infected  with  disease. 

The  court  sustained  a  demurrer  to  both  counts.  Plaintiff 
in  error  elected  to  stand. by  his  demurrer,  and  the  court 
rendered  judgment  against  him  for  costs. 

The  court  properly  sustained  a  demurrer  to  the  second 
count,  for  the  reason  that  it  contains  no  direct  allegation 
that  the  swine  in  charge  of  defendant  in  error  were  infected 
with  a  contagious  disease.  The  nearest  approach  to  such 
an  allegation  is  the  one  that  he  had  reason  to  suspect  that 
they  were  so  infected. 

The  sections  of  the  above  mentioned  act  which  are 
involved  in  this  controversy  are  the  last  three.  They  read 
as  follows : 
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^^  Sec.  2.  It  shall  be  the  duty  of  the  owner  or  person 
having  oharge  of  any  swine,  and  having  knowledge  of,  or 
reasonable  grounds  to  suspect  the  existence  among  them  of 
the  disease  known  as  ^  hog  cholera,'  or  any  contagious  or 
infectious  disease,  to  use  all  reasonable  means  to  prevent 
the  spread  of  the  same,  and  upon  its  coming  to  his  knowl- 
edge that  any  such  swine  has  died  of,  or  been  slaughtered 
on  account  of  any  such  disease,  to  immediately  burn  or 
bury  the  same  to  the  depth  of  two  feet. 

Sec.  8.  No  person  shall  convey  upon  or  along  any  public 
high  way  or  other  public  grounds,  or  any  private  lands,  any  dis- 
eased swine,  or  swine  known  to  have  died  of,  or  been  slaugh- 
tered on  account  of  any  contagious  or  infectious  disease. 

Sec.  4.  Any  person  convicted  of  a  violation  of  sections 
two  (t2)  or  three  (3)  of  this  act  shall  be  fined  in  any  sum  not 
less  than  five  (5)  nor  more  than  fifty  (50)  dollars,  and  shall 
be  held  liable  in  damages  to  the  person  or  persons  who  may 
have  suffered  loss  on  account  of  such  violation." 

The  only  substantial  question  submitted  for  our  decision 
is  whether  the  first  count  of  the  declaration  is  bad  for  the 
reason  that  it  does  not  allege  that  the  defendant  has  been 
convicted  in  a  criminal  prosecution  for  a  violation  of  the 
act.  It  is  asserted,  and  not  denied,  that  it  was  the  only 
question  presented  in  the  court  below.  Several  other  objec- 
tions are  here  urged  to  the  count,  but  as  they  are  objections 
which  can  be  taken  advantage  of  by  assigning  special  grounds 
of  demurrer  only,  and  the  demurrer  filed  is  general,  we  are 
relieved  from  discussing  them.  We  shall,  therefore,  confine 
this  opinion  to  a  discussion  of  the  contention  of  appellee 
that  before  a  party  can  be  made  liable  in  a  civil  action  in  a 
case  like  this  one,  he  must  be  convicted  in  a  criminal  prose- 
cution. 

The  count  shows  a  good  cause  of  action  at  common  law. 
The  right  of  action  afforded  by  the  common  law  for  the 
matter  complained  of  against  the  defendant  has  not  been 
superseded  by  the  statute  in  question.  The  remedy  fur- 
nished by  the  statute  must  be  considered  as  cumulative 
rnther  than  as  a  substitute,  and  wherever  a  statute  has  tliat 
effect  only,  it  is  optional  with  the  plaintiff  to  resort  to  the 
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one  or  the  other.  If  we  reject  and  treat  as  surplusage  all 
reference  to  the  statute  contained  in  the  count,  we  have  a 
good  declacation  at  common  law. 

We  do  not  hesitate  to  say,  however,  that  we  regard  the 
count  as  good  under  the  statute.  In  the  construction  of 
remedial  statutes  the  judicial  eye  is  always  '^  kept  single  '^ 
to  the  legislative  intent,  and  the  evil  ought  to  be  obviated.. 

The  evident  purpose  of  the  legislature  ia  the  enactment 
of  this  statute  was  to  confer  upon  all  persons  suffering  from 
the  wrongful  spread  of  hog  cholera  a  new  remedy,  and  to 
check  the  evil  by  subjecting  the  wrong-doer  to  a  criminal 
prosecution.  While  the  language  employed  in  section  4t. 
may  be  regarded  as  somewhat  unfortunate,  we  can  not 
think  that  it  was  contemplated  by  it  that  before  an  injured 
party  could  invoke  the  aid  of  his  civil  remedy  the  offender 
must  first  be  convicted  under  an  indictment.  The  law  casts 
the  duty  of  the  prosecution  for  violations  of  the  criminal 
law  upon  the  state's  attorney,  and  so  jealous  is  it  of  the 
rights  of  one  charged,  that  before  a  conviction  can  be  had 
the  state's  attorney  must  show  his  guilt  beyond  all  reason- 
able doubt.  We  can  not  believe  that  when  the  legislature 
conferred  this  new  remedy  it  intended  to  defer  the  injured 
party's  right  to  invoke  it  to  a  time  subsequent  to  the  con- 
viction of  the  wrong-doer  by  the  state's  attorney,  and  that 
it  should  be  limited  to  such  cases  as  can  be  proven  beyond 
a  reasonable  doubt 

It  is  a  familiar  canon  of  construction  that  the  language 
of  a  remedial  statute  should  be  so  interpreted  as  to  promote 
the  remedy.  Whenever  the  words  employed  in  any  par- 
ticular section  are  inconsistent  with  the  intention  of  the 
act  they  must  be  rejected  as  surplusage.  A  statute  must 
be  construed  according  to  its  true  intent,  and  its  strict  letter 
yield  to  such  intent.  Perry  County  v.  Jefferson  County,  94 
111.  214;  Walker  v.  City  of  Springfield,  94  111.  864;  The 
People  v.  English,  139  111.  622;  The  People  v.  City  of  Chi- 
cago, 152  111.  546. 

The  court  erred  in  sustaining  a  demurrer  to  the  first  count 
of  the  declaration.  The  judgment  will  be  reversed  and  the 
cause  remanded. 
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Illinois  Central  Railroad  Co.  t.  Hugh  W.  Hill. 

1.  Railroads— il  Beeovery  in  a  Suit  for  Double  the  Value  of  a  Fence, 
Sustained, — In  a  soit  against  a  railroad  company  bj  the  owner  of  land 
adjoining  its  right  of  way  to  recover  double  the  value  of  a  I'ence  built  by 
such  owner,  the  court  considen  the  notice  served  on  the  railroad  com- 
pany (set  out  in  full  in  the  opinion),  and  holds  that  while  the  demand  in 
the  notice  to  build  a  *'  suitable  and  sufficient  fenoe  **  would  have  been 
fulfilled  if  the  defendant  had  either  built  a  new  fenoe  or  repaired  the 
old  one  in  a  manner  to  make  it  a  good  and  sufficient  fence  as  required 
by  law,  yet  as  it  did  neither,  the  plaintiff  had  a  right,  under  the  provisions 
of  the  statute  and  said  notice,  to  either  build  a  new  fence  that  would  be 
good  and  sufficient,  or  to  repair  the  old  one  in  a  manner  to  make  it  such 
a  fence,  whichever  the  condition  of  the  old  fence  reasonably  required. 

Debt,  against  a  railroad  company  to  recover  double  the  value  of  a 
fence.  Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon. 
Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1897.    Affirmed.    Opinion  filed  June  8,  1896. 

I.  A.  BncKiNQHAM,  attorney  for  appellant. 
J.  B.  Fitzgerald,  attorney  for  appellee. 

Ms*  Justice  Bubboughs  druvebbd  the  opinion  of  the 
Court. 

This  was  an  action  of  debt  commenced  by  the  appellee 
against  the  appellant  in  the  Circuit  Court  of  Macon  County 
to  recover  doable  the  value  of  a  fence  built  by  him  after 
notice. 

There  was  a  trial  in  that  court,  before  the  court  without 
a  jury,  and  a  judgment  for  the  appellee  for  $430.  Appel- 
lant brings  the  case  to  this  court  by  appeal,  and  urges  as 
grounds  for  reversal  that  the  Circuit  Court  improperly 
refused  its  propositions  of  law,  and  that  the  verdict  is  exces- 
sive. 

The  claim  of  the  appellee  in  his  declaration  is  that  he  owns 
a  tract  of  land  adjoining  the  west  line  of  the  right  of  way 
of  the  appellant,  and  that  the  fence  on  the  line  between 
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them  was  not  suitable  and  safficient,  as  provided  by  section 
08  of  chapter  114,  Starr  &  Cnrtis's  111.  Statutes;  that  he  bad 
notified  the  appellant  as  required  by  section  71  of  said 
chapter,  and  as  appellant  had  failed  to  build  such  fence  as 
required  by  the  notice  and  the  provisions  of  section  72  of 
said  chapter,  he  had  built  such  fence  and  demanded  double 
the  cost  thereof,  as  section  71  provided  he  might. 

The  appellant  interposed,  by  plea  and  stipulation,  a  gen- 
eral denial  to  this  claim. 

The  proper  construction  of  the  notice  that  was  given, 
and  of  the  said  sections  71  and  72,  under  the  facts  in  evi- 
dence, is  presented  for  our  determination. 

The  evidence  showed  the  following  notice  was  given  by 
the  api^ellee  to  the  appellant  on  its  date,  viz.: 

"Decatur,  Illinois,  September  19, 1896. 
To  THE  Illinois  Central  Railroad  Company  : 

You  are  hereby  notified  that  the  fence  along  the  west 
side  of  your  right  of  way  over  the  southwest  quarter  of 
section  eight  (8)  and  the  north  half  of  the  northwest 
quarter  of  section  seventeen  (17),  all  in  township  fourteen 
(14)  north,  range  two  (2)  east  of  the  third  (3rd)  principal 
meridian,  and  adjoining  premises  owned  by  the  undersigned 
in  Macon  county,  Illinois,  is  not  suitable  and. sufficient  to 
prevent  cattle,  horses,  sheep,  hogs,  and  other  stock  from 
getting  on  such  railroad,  and  you  are  further  notified  that 
unless  the  same  is  made  suitable  and  sufficient,  as  is  required 
by  the  statute  of  the  State  of  Illinois,  within  thirty  days 
from  this  date,  I,  the  undersigned,  H.  W.  Hill,  will  proceed 
and  make  such  suitable  and  sufficient  fence,  and  hold  your 
said  railroad  company  for  double  the  value  thereof,  as  is  by 
the  said  statute  in  such  case  made  and  provided. 

H.  W.  Hill.'' 

And  that  on  October  21,  1896,  the  appellee  procured 
men  and  material  on  the  ground  and  commenced  at  the 
north  end  thereof,  to  build  a  new  fence  where  the  old  one 
was,  between  him  and  the  right  of  way  of  the  appellant, 
and  had,  by  October  26,  1896,  built  580  feet  of  new  fence; 
on  tjiis  latter  day  the  appellant  commenced  six  inches  back 
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on  its  right  of  way,  from  the  line,  and  that  distance  from 
the  end  of  the  580  feet  of  fence  then  completed  by  the 
appellee,  and  bailt  a  fence  from  there  to  the  end  of  the 
line  between  the  parties  hereto,  making  it  all  the  way  six 
inches  from  the  line  and  using  partly  the  material  of  the 
old  fence  and  partly  new  material. 

The  api^ollee  continued  to  build,  and  completed  on  the 
line  a  good  and  sufficient  new  fence,  using  new  cedar  posts, 
fence-plank,  wire,  nails  and  staples.  The  old  fence  was  not 
sufficient  under  the  law,  and  it  was  necessary  either  to 
repair  it  or  build  a  new  one,  the  evidence  being  conflicting 
on  that  point,  as  it  was  also  on  the  question  of  the  cost  of 
a  new  one  or  repairing  the  old  one. 

After  the  evidence  was  concluded  the  appellant  requested 
the  court  to  hold  as  the  law  the  two  following  propositions, 
viz.: 

First.  *^  The  court  holds  that  the  notice  introduced  in 
evidence  is  a  notice  to  repair  an  old  fence." 

Second.  '^The  court  holds  as  a  matter  of  law,  .that 
under  the  notice  read  in  evidence,  the  plaintiff  could  not 
build  a  new  fence  and  recover  double  the  value  thereof." 

But  the  court  refused  them  both. 

It  is  insisted  by  counsel  for  the  appellant  that  said  notice 
was  to  repair  the  old  fence,  and  not  to  build  a  new  one,  and 
no  recovery  can  be  had  under  said  notice  and  said  sections 
71  and  72  of  chapter  114  of  our  Statutes,  because  the 
appellee  built  a  new  fence  and  did  not  repair  the  old  one. 

While  we  think  the  demand  in  the  notice  to  build  a 
*' suitable  and  sufficient  fence"  would  have  been  fulfilled  if 
the  appellant  had,  in  the  time  specified  in  said  section  72, 
either  built  a  new  fence  or  repaired  the  old  one  in  a  man- 
ner to  make  it  a  good  and  sufficient  fence  as  required  by 
that  section,  yet,  as  it  did  neither  within  that  time,  the 
appellee  then  had  a  right,  under  the  provisions  of  said 
statute  and  said,  notice,  to  either  build  a  new  fence  that 
would  be  good  and  sufficient,  as  therein  provided,  or  repair 
the  old  one  in  a  manner  to  make  it  such  a  fence,  whichever 
the  real  condition  of  the  old  fence  reasonably  required. 


The  real  condition  of  the  old  fence  was  a  disputed  ques- 
tion of  fact,  as  was  also  the  cost  of  the  new  fence  that 
appellee  built;  and  from  a  careful  reading  of  the  evidence 
contained  in  this  record,  we  can  not  say  the  court  erred  in 
his  holdings  on  these,  nor  was  it  error  to  refuse  the  propo- 
sitions of  law  submitted,  as  we  think  the  notice  given  was 
sufficient  to  recover  for  the  new  fence. 

Hence  the  judgment  of  the  Circuit  Court  in  this  case  is 
right,  and  we  affirm  it.    Judgment  affirmed. 


American  Trast  and  Savings  Bank  et  al.  T.  John  A. 
DawBOn,  Assignee. 

1.  FiNDiHaB  BT  THR  CouHT— On  Conflieling  Evidence.— The  court 
concludes,  after  a  careful  consideratioa  of  the  evidence,  that  as  an 
Appellate  Court  it  ought  not  to  reverse  the  findings  of  the  trial  court  on 
the  questionB  of  fact  involved,  aa  the  evidence  was  conflicting,  and  aa 
they  were  queetions  peculiarly  proper  to  be  passed  upon  by  the  trial 
court,  who  saw  the  witnesses. 

8,  Voluntary  AaaiOKitKNTS — ftirer  of  the  Countif  Court  at  to. — In 
the  administration  of  estates  of  insolvent  debtors,  the  Ckranty  Court  in 
clothed  with  judicial  discretion,  and  its  determinatbne  will  not  be  dis- 
turbed unless  such  discretion  is  manifestly  abused;  and  as  in  ttue  case  it 
is  perfectly  maaifeet  that  the  principal  thing  sought,  was  to  procure  die 
removal  of  the  assignee,  when  the  court  concluded  to  deny  the  applica- 
tion for  removal,  it  could  well  postpone  ita  action  on  the  complete  set- 
tlement of  his  account  until  some  future  time,  as  it  did. 

Tolnntary  ABSlfiimeits.— Appeal  from  the  County  Court  of  Macon 
County;  the  Bon.  Wh.  L.  Hahheb,  Judge,  presiding.  Heard  In  this 
court  at  the  November  term,  1897.    Affirmed.    Opinion  Sled  June  8, 


I.  A.  BuoKiitaHAH  and  Outten  &   Konr,  attorneys  for 
appellants. 

Mills  Bbotsebs,  attorneys  for  appellee, 

Mb.  Jobtios  Bdrbocohs  delivebed  the  opimok  of  tbe 

CODKT. 

One  Lewis  B.  Casner,  engaged  in  a  general  banking  bnsi- 
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ness,  commonly  known  as  "Farmers  Bank,"  at  Decatur, 
being  in  failing  financial  circumstances,  on  April  4,  1896, 
made  an  assignment  to  the  appellee  under  the  provisions  of 
the  act  concerning  "  voluntary  assignments  for  the  benefit 
of  creditors.'*  The  appellee  accepted  the  position  of 
assignee,  and  at  once  entered  upon  the  discharge  of  his 
duties  as  such,  promptly  filing  with  the  clerk  of  the  County 
Court  of  Macon  County  an  inventory  and  valuation  of  the 
real  and  personal  estate  of  his  insolvent,  so  far  as  the  same 
was  known  to  him. 

Subsequently  he  gave  notice  to  the  creditors  to  file  claims, 
and  many  such  were  filed.  He  seems  to  have  conferred 
with  numerous  creditors  of  his  insolvent  debtor,  and  he  and 
some  of  them  seem  to  have  formed  and  given  out  the 
impression  that  the  estate  would  pay  out  in  full. 

Influenced,  doubtless,  by  this  impression,  and  being  a  son- 
in-law  of  the  insolvent,  the  assignee  (appellee  here)  made 
adjustments  with  some  of  the  creditors  of  his  insolvent, 
who  were  also,  on  some  matters,  his  debtors  before  this 
assignment,  in  which  adjustment  he  allowed  them  certain 
claims  by  way  of  set-offs,  and  gave  them  certain  notes  of 
his  insolvent's  estate,,  which  were  in  his  hands  as  assets,  so 
that  the  effect  was,  such  creditors  were  paid  either  in  full, 
or  partially  so. 

The  real  property  of  this  estate  consisted  of  farm  lands 
in  Macon  county  and  city  property  in  Decatur.  The  per- 
sonal property  was  cash  notes  and  accounts,  such  as  bankers 
usually  have,  and  some  cattle  and  horses.  The  low  price 
at  which  real  estate  was  selling  and  the  difficulty  of  making 
collections,  made  the  conversion  of  the  assets  of  this  estate 
into  money  slow  work.  Some  of  the  creditors  of  this  insolv- 
ent estate  were  very  anxious  to  realize  lipon  their  claims, 
and  Messrs,  Cabe  &  McKinnon  of  Chicago,  were  inducecl 
to  purchase  some  of  the  claims  of  such  creditors,  getting 
them  at  a  discount  such  as  they  could,  and  it  seems  that 
the  assignee  encouraged  them  in  making  such  purchases  to 
the  extent  of  giving  them  much  encouragement  that  the 
estate  would  pay  out  in  full 
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January  12,   1897,  the  assignee  made  his  report  to  the 
County  Court  as  follows  : 

*'  Report  of  J.  A.  Dawson,'assignee  of  the  Farmers  Bank. 
January  8,  1897. 

Assets. 

Eeal  estate $  68,302  00 

Notes  due  bank 70,026  00 

Note  of  John  Casner 7,500  00 

Note  of  James  Wikoflf 7,500  00 

Overdrafts 8,109  45 

Chattels 2,998  00 

Prospective  asset  from  Bear  judgment,  Eich- 

inger  farm 4,000  00 

Cash  on  hand  at  assignment 2,150  00 

Total  assets $170,585  45 

Total  claims  filed $150,625  42 

Less  conditional  claims 22,917  00    $127,708  42 


Assets  in  excess  of  liabilities $  42,877  03 

Collected  from  notes,  overdrafts,  rents,  etc 5,893  77 

Proceeds  of  cattle  sale 3,189  00 

Cash  in  hand  at  date  of  assignment 2,150  00 

Total  cash  and  collections $  10,232  77 

Less  expenses,  interest,  taxes,  clerk  hire,  etc. . .       1,288  97 

Cash  on  hand  January  8,  1897 $    8,943  80 

Notes  hypothecated  as  collateral  prior  to  as- 
signment  $51,085  18 

Beported  paid  on  same $24,320  95 

Notes  and  accounts  on  which  suit  has  been 

brought $13,714  42 

Notes  probated $600  00 

Notes  and  accounts  regarded  worthless $4,200  00 

Notes  and  accounts  regarded  doubtful $2,200  00 

J.  A.  Dawson,  Assignee. 
Subscribed  and  sworn  to  before  me  this  12th  day  of  Jan- 
nary,  1897. 

J.  M.  DoDD,  County  Cleifc'* 
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Oa  January  12,  1897,  exceptions  were  filed  by  American 
Trust  and  Savings  Bank,  and  Cabe  &  McKinnon,  both  of 
Chicago,  as  creditors  of  the  insolvent  estate,  to  the  report  of 
the  assignee,  filed  January  12, 18(^7,  the  principal  complaint 
being  that  the  report  was  vague,  uncertain  and  indefi- 
nite, and  praying  it  be  set  aside,  and  the  assignee  required 
to  make  a  full,  correct,  and  itemized  report  of  all  matters 
touching  his  conduct  as  such  assignee,  and  to  show  the  true 
status  of  the  estate. 

Nothing  further  was  then  done  until  March  24, 1897, 
when  the  assignee  petitioned  the  County  Court  for  an  order 
directing  him  to  ^y  six  per  cent  on  the  claims  allowed 
against  the  estate,  which  the  court  allowed  the  same  day, 
and  the  assignee  at  once  commenced  paying  out  the  divi- 
dend. 

On  April  8, 1897,  the  American  Trust  and  Savings  Bank, 
Cabe  &  McKinnon,  and  some  other  creditors  of  the  insolvent 
estate,  filed,  in  the  County  Court,  their  petition  for  the 
removal  of  John  A.  Dawson  as  such  assignee,  claiming  his 
relationship  to  the  insolvent  and  some  of  the  creditors  was 
such  that  he  was  not  a  proper  person  to  be  such  assignee, 
and  also  charging  that  he  was  wasting  and  misapplying  the 
trust  estate. 

The  assignee  answered  the  petition  for  his  removal,  in 
which  he  admitted  he  was  a  son-in-law  of  the  insolvent  and 
denied  the  charges  of  waste  and  misapplication  of  the  trust 
estate. 

On  April  17, 1897,  said  petitioners  procured  the  County 
Court  to  issue  a  citation  against  the  assignee  and  assignor, 
directing  each  of  them  to  appear  before  the  court,  and 
that  the  assignee  file  in  that  court  a  full,  complete,  item- 
ized and  correct  report  of  the  condition  of  the  insolvent 
estate,  and  to  bring  with  him  all  books  and  papers  belong- 
ing to  the  insolvent  estate,  and  to  answer  all  matters  and 
things  upon  which  he  might  be  examined  concerning  the 
trust  estate,  and  that  the  assignor  answer  under  oath,  such 
matters  as  may  be  required  of  him  as  to  the  amount  and  situa- 
tion of  his  estate  and  the  names  of  his  creditors,  and  both 
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to  further  do  and  perform  what  the  court  should  then  re- 
quire  and  adjudge. 

On  May  6,  1897,  the  assignee  filed  in  the  County  Court 
his  answer  to  the  citation,  in  which  he  submits  a  report,  as 
he  says,  of  all  his  acts  and  doings  in  relation  to  said  estate, 
since  his  appointment,  which  is  very  explicit,  full  and 
minute;  he  also  gives  a  minute  description  of  all  the  personal 
and  real  estate  that  he  claims  has  come  into  his  hands  since 
his  appointment,  which  report  is  sworn  to  by  him. 

Then  by  agreement  of  the  petitioners  the  insolvent  and 
the  assignee,  a  hearing  was  had  of  the  petition  to  remove 
the  assignee,  the  citations  against  the  assignee  and  assignor, 
and  the  exceptions  to  the  account  of  the  assignee,  all 
together.  At  this  hearing,  the  assignor  and  the  assignee 
are  both  examined  as  witnesses.  Numerous  other  witnesses 
and  documentary  evidence  are  also  introduced. 

After  this  evidence  was  all  heard,  the  petitioners  filed 
what  they  call "  a  motion  for  findings  by  the  County  Court,^' 
which  are  numbered  from  one  to  fifty-nine. 

The  County  Court  then  made  the  following  order : 

"  And  now,  on  this  1st  day  of  June,  A.  D.  1897,  said  cause 
and  each  and  every  of  the  same  having  been  heard  together, 
by  agreement,  upon  the  petitions  of  the  creditors  above 
named  for  a  citation  for  the  said  Lewis  B.  Casner  and  for  a 
citation  for  the  said  John  A.  Dawson,  and  upon  the  excep- 
tions to  the  report  of  the  said  John  A.  Dawson,  and  upon 
the  petition  for  the  removal  of  the  said  John  A.  Dawson,  as 
assignee,  and  upon  the  answer  and  report  of  the  said  John 
A.  Dawson,  assignee,  and  upon  the  various  petitions, plead- 
ings and  motions  on  file  and  of  record  in  the  above  enti- 
tled causes,  and  the  court  having  examined  witnesses  in  open 
court  and  having  examined  the  documentary  evidence  pro- 
duced before  the  court,  and  being  fully  conversant  with  the 
facts  and  fully  advised  as  to  the  premises,  doth  order,  ad- 
judge and  decree  that  the  rule  heretofore  entered  on  the 
said  Lewis  B.  Casner  and  the  said  John  A.  Dawson  to  sub- 
mit themselves  for  examination,  be  discharged,  the  same 
having  been  fully  complied  with. 
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And  the  court  doth  further  order  that  the  said  Lewis  B. 
Casner  pay  over  to  the  said  John  A.  Dawson,  as  assignee  of 
the  said  insolvent  estate,  the  sum  of  $1,069.60  by  him 
wrongfully  withheld  from  the  said  assignee  at  the  time  of 
the  assignment. 

And  the  court  further  finds  that  the  rule  on  the  said  John 
A.  Dawson,  assignee,  to  render  a  full  report  of  his  acts  and 
doings  as  such  assignee  to  this  court  has  been  complied  with 
and  the  rule  is  accordingly  discharged.  And  it  is  further 
ordered,  adjudged  and  decreed  by  the  court  that  the  peti- 
tion for  the  removal  of  the  said  John  A.  Dawson,  assignee, 
be  dismissed,  and  that  the  said  John  A.  Dawson  be  contin- 
ued in  his  ofiice  of  assignee,  and  the  court  having  considered 
the  motions  made  by  the  petitioners  on  file  herein,  doth 
refuse  each  and  every  of  the  motions  at  the  present  time, 
and  doth  hold  that  any  sums  with  which  the  assignee  may 
be  chargeable  can  and  should  be  adjusted  and  discharged  at 
the  time  of  the  final  settlement  of  the  said  estate  and  not 
at  the  present  time." 

From  this  order  the  appellants  come  to  this  court  by 
appeal,  and  ask  us  to  reverse  the  same  because  they  claim 
the  County  Court  erred  in  not  removing  the  assignee,  in 
approving  the  account  and  report  of  the  assignee,  and  in 
not  charging  the  assignee  with  each  item  mentioned  in  the 
motion  for  the  fifty-nine  findings. 

The  questions,  then,  before  the  County  Court  to  be  by  it 
determined,  were,  had  the  assignee  and  assignor  made  a  full 
and  complete  disclosure  of  the  amount  and  condition  of  the 
estate  of  the  insolvent  as  far  as  was  known  to  them?  Had 
the  assignee  made  a  full  and  complete  report  of  the  assets 
and  all  that  he  had  done  in  and  about  the  execution  of  his 
trust  as  assignee  of  the  estate  of  his  insolvent  ?  Had  the 
assignee,  since  his  appointment,  so  handled  the  property  of 
the  estate  of  his  insolvent  that  the  same  had  been  wasted 
or  misapplied,  to  the  detriment  of  the  creditors  of  the  estate, 
so  that  it  was  the  duty  of  the  court  to  remove  him  for  that 
reason  f 

From  an  examination  of  the  order  made  by  the  County 
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Court,  it  will  be  seen  that  it  found  for  the  appellee  on  all 
these  questions. 

The  appellants  sought  to  have  the  County  Court  go  fur- 
ther and  to  rule  the  assignee  to  charge  himself  with  numer- 
ous items  as  assets  of  the  insolvent  estate,  and  to  disallow 
numerous  items  of  expenditures  reported,  and  applications 
made  of  certain  assets  of  the  estate  as  shown  by  the 
assignee's  report. 

On  this  branch  of  the  case  the  County  Court  by  its  order 
refused  to  pass  at  the  time,  and  held  that  the  same  can  and 
should  be  adjusted  at  the  time  of  the  final  settlement  of  the 
estate,  and  not  at  the  present  time.  Under  the  contentions 
of  the  appellants  in  this  court,  we  will  first  consider  if 
it  was  error  for  the  County  Court  to  refuse  to  remove  the 
assignee. 

We  have  carefully  considered  all  the  voluminous  evidence 
in  this  record,  and  feel  constrained  to  hold  that  as  an  Appel- 
late Court  we  ought  not  to  reverse  the  findings  of  the 
County  Court  on  this  question,  since  there  was  conflicting 
evidence  on  everything  tending  to  show  waste  or  misappli- 
cation of  the  assets  of  the  estate.  These  were  questions  of 
fact  peculiarly  proper  to  be  passed  upon  by  the  trial  court, 
who  saw  the  witnesses. 

As  to  the  contention  that  it  was  error  for  the  County 
Court  to  approve  the  account  and  report  of  the  assignee, 
we  will  say,  that  upon  examination  of  the  order  of  the 
County  Court  appealed  from,  we  do  not  think  that  the 
County  Court  did  approve  the  account  and  report  of  the 
assignee;  all  that  was  done  by  the  order  was  to  find  that  the 
assignee  had,  in  compliance  with  the  citation  issued  against 
him,  rendered  a  full  report  of  the  assets  of  the  estate  and 
all  his  acts  and  doings  as  such  assignee,  and  then  the  court 
expressly  refused,  at  that  time,  to  pass  upon  the  debits  and 
credits  of  the  assignee,  but  postponed  that  to  a  future  time, 
as  it  had  a  right  to  do,  as  we  think;  especially  so,  since 
from  an  examination  of  the  record  in  this  case,  it  is  per- 
fectly manifest  that  the  principal  thing  sought  in  the  court 
below  by  the  appellants  was  to  procure  the  removal  of  the 
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assignee;  and  as  a  necessary  part  of  such  removal  would 
have  been  to  have  him  render,  and  the  court  adjudge,  his 
account  as  assignee  while  he  was  in  office,  that  was  pressed 
for  that  purpose,  and  when  the  court  concluded  to  deny  the 
application  for  removal,  it  could  well  postpone  its  action  on 
the  complete  settlement  of  his  account  until  some  future 
time,  as  it  did.  We  do  not  feel  as  though  we  ought  to  re- 
verse because  the  County  Court  so  held,  since  in  the  admin- 
istration of  the  estates  of  insolvent  debtors,  that  court  is 
clothed  with  a  judicial  discretion  in  such  matters,  and  its 
determination  therein  will  not  be  disturbed  unless  such  dis- 
cretion is  manifestly  abused.  Baker  v.  Singer,  Assignee, 
35  111.  App.  271. 

What  we  have  said  in  disposing  of  this  contention  makes 
it  unnecessary  to  say  anything  as  to  the  other  contentions 
of  the  appellants. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
order  of  the  County  Court    Order  affirmed. 


75    631 
mt  324 


Sugar  Greek  Coal  Mining  Co.  r.  Emanuel  Peterson. 

1.  Evidence— 0/  an  Accident  to  Show  Notice  that  Repairs  Were 
RequiredL — In  a  suit  by  a  miner  against  a  coal  mining  company  for 
damages  caused  by  a  faUure  of  the  company  to  furnish  necessary  props, 
the  court  admitted  evidence  to  show  that  a  short  time  prior  to  the  in- 
jury to  the  p]ainti£E  a  part  of  the  roof  of  his  room  fell,  and  that  the  side 
of  the  room  where  the  faU  occurred  was  then  supplied  with  props. 
Held,  that  the  evidence  was  proper  as  tending  to  show  notice  to  the 
defendant  of  the  necessity  of  furnishing  props  to  prevent  the  falling  of 
the  roof. 

2,  Instructions— -Eirror  is  Not  Necessarily  Ground  for  Reversal.— 
The  court  holds  that  certain  instructions  (not  given  in  the  opinion)  are 
open  to  some  criticism,  but  that  they  do  not  furnish  ground  for 
reversal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon.  Owen  P.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897.  Affirmed. 
Opinion  filed  June  8,  1898. 
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CoNKLiNG  &  Grout,  attorneys  for  appellant, 
Patton,  Hamilton  &  Patton,  attorneys  for  appellee. 

Mb.  Justice  Bubrouohs  delxvebed  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  brought  by  the  appellee 
against  the  appellant  in  the  Circuit  Court  of  Sangamon 
County  to  recover  damages  for  a  personal  injury.  There 
was  a  trial  by  jury  and  a  verdict  for  the  appellee  for  f  2,500. 
The  appellant  brings  the  case  to  this  court  by  appeal  and 
urges  as  grounds  for  reversal  that  the  Circuit  Court  ad- 
mitted improper  evidence;  that  the  verdict  is  contrary  to 
the  evidence;  that  the  damages  are  excessive,  and  that  the 
rulings  of  the  court  on  the  instructions  were  erroneous. 

The  declaration  contains  three  counts.  The  first  alleges 
that  the  appellee  was  a  coal  miner,  working  for  the  appel- 
lant, and  it  was  the  duty  of  the  appellant  to  provide  him  a 
reasonably  safe  place  to  work;  but  that  the  appellant  care- 
lessly^ permitted  the  roof  of  the  room  in  the  mine  where  he 
worked,  to  become  cracked  and  unsupported,  and  after 
notice  of  its  condition,  promised  to  furnish  props  and  cap 
pieces  to  make  it  safe,  but  failed  to  do  so,  and  by  reason  of 
such  failure  the  appellee  was  injured  by  the  falling  of  coal, 
dirt,  rocks,  etc.,  from  said  roof. 

The  second  count  alleges  a  willful  failure  to  keep  a  supply 
of  timber  constantly  on  hand  of  sufBcient  length  and  di- 
mensions to  be  used  as  props  and  cap  pieces,  and  to  deliver 
same  as  required,  so  that  the  appellee  could  make  secure 
the  roof  where  he  was  working;  and  that  the  said  roof  was 
willfully  allowed  to  become  cracked  and  loose  so  that  it  fell 
upon  him  and  injured  him. 

The  third  count  charges  a  failure  to  properly  inspect  the 
mine. 

The  defendant  below,  appellant  here,  filed  a  plea  of  not 
guilty. 

The  evidence  shows  that  the  appellee  was  a  coal  miner, 
working  in  the  coal  mine  of  the  appellant  at  Auburn  in 
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Sangamon  county.  He  was  working  in  room  No.  12,  and 
had  been  for  some  three  weeks  before  he  was  injured.  The 
room  where  he  w^orked  when  injured  had  been  opened  up 
before  he  commenced  working  in  it,  so  that  it  was  driven 
in  some  twenty-five  feet  deep  and  about  thirty  feet  wide. 
The  top  layer  of  coal,  some  four  or  five  inches  thick,  w^as 
left  as  a  support  for  the  roof.  Props  were  necessary  to 
make  this  roof  safe  to  work  under. 

The  appellee,  after  he  had  commenced  working  in  this 
room,  had  repeatedly  requested  the  "  straw  boss,"  Hartman, 
whose  duty  it  was  to  supply  them,  to  furnish  props  for  this 
roof,  but  none  were  provided  until  after  a  part  of  the  roof 
in  this  room  on  the  north  side,  had  fallen.  Then  some 
props  were  furnished,  sawed  the  right  length  by  an  employe 
of  the  appellant  other  than  the  appellee,  and  were  used  by 
the  appellee  and  his  partner  to  prop  this  roof.  This  was 
several  days  before  the  injury  sued  for,  was  received. 
After  the  props  thus  furnished  had  been  used,  and  before 
the  injury  was  received,  the  appellee  repeatedly  requested 
more  props,  and  they  were  promised  him  bv  the  servants  of 
the  appellant  having  charge  of  furnishing  them. 

The  day  before  the  injury,  a  load  of  props  were  brought 
for  the  appellee,  but  they  were  too  long  to  be  used  without 
being  sawed  off.  On  the  morning  of  the  injury,  and  some 
time  before  it  occurred,  the  appellee,  observing  the  props 
were  too  long  for  use,  requested  the  "  straw  boss,"  Hartman, 
to  have  them  sawed  off,  so  he  could  use  them,  and  he  prom- 
ised he  would  send  some  one  to  saw  them  right  away,  but 
failed  to  do  so;  and  the  appellee,  thinking  the  roof  safe  to 
work  under  until  the  props  could  be  sawed  off  and  put  up, 
went  to  work. 

A  short  time  thereafter  he  was  severely  injured  by  the 
roof  of  his  room  falling  on  him. 

It  is  contended  by  the  appellant  that  it  was  the  duty  of 
the  appellee  to  saw  off  these  props,  so  as  to  make  them  the 
right  length  for  use;  but  we  think  the  evidence  shows  that 
the  appellant  had  been  doing  this  WQrk  before,  and  had  a 
boy  employed  for  that  purpose;  hence  the  appellee  had  a 
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right  to  expect  that  the  appellant  would  continue  to  have 
it  done. 

The  appellant  insists  that  the  Circuit  Court  ought  not  to 
have  permitted  the  appellee  to  show  that  about  a  week  prior 
to  the  injury  a  part  of  the  roof  of  his  room  fell,  and  that 
the  side  of  the  roof  where  it  had  fallen,  had  been  propped. 
But  we  think  this  was  not  error,  because  it  tended  to  show 
notice  to  the  appellant  of  the  necessity  of  promptly  furnish- 
ing props  to  this  room  to  prevent  the  falling  of  the  roof. 

The  appellant  claims  that  the  first  three  instructions 
given  at  the  request  of  the  appellee  were  erroneous.. 

We  have  examined  these  instructions  carefully,  and  while 
they  are  open  to  some  criticism,  we  do  not  think  they  con- 
tain reversible  error. 

As  to  the  verdict  being  excessive,  we  will  say  that  the 
evidence  shows  that  ;the  injuries  received  by  the  appellee 
were  very  painful,  and  most  likely  are  permanent,  therefore 
we  will  not  reverse  on  that  account. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court.    Judgment  affirmed. 


James  Doyle  v.  Mary  J,  Overby. 

1.  Evidence — To  Contradict  a  Judgment  Held  Admissible  under  the 
Circumstances  of  a  Particular  Case, — In  a  suit  by  a  former  owner 
of  land  against  a  judgment  creditor  who  had  redeemed  the  land  from  a 
sale  under  a  mortgage « the  court  permitted  the  plaintiff  and  her  husband 
to  testify  that  she  only  owed  the  defendant  $160,  but  that  she  gave  him 
a  note  for  $850  and  a  power  of  attorney  to  confess  judgment  thereon, 
because  he  suggested  to  her  that  it  was  necessary  to  do  so  to  enable  him 
to  redeem,  and  because  he  agreed  to  redeem  the  land  for  the  plaintiff. 

3.  FiNDiNOS  BY  THE  CJouRT— On  Conflicting  Evidence,^The  evidence 
as  to  the  questions  of  fact  involved  in  this  case  was  conflicting,  and  the 
court  is  of  opinion  that  the  trial  judge,  who  heard  the  evidence,  saw  the 
witnesses,  and  observed  their  manner  of  testifying,  could  better  ascertain 
where  the  truth  was  than  can  this  court  from  reading  the  testimony  as 
preserved  in  the  record,  and  hold  that  his  finding  should  be  sustained. 
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I  Assumpsit,  OB  the  common  counts.  Appeal  from  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  James  A.  Cbeiohton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  June  8,  1898. 

Jambs  M.  Tbxtitt,  attorney  for  appellant. 

Lane  &  Coopbb,  attorneys  for  appellee. 

Mb.  Justice  Busbouohs  deliyebed  the  opinion  of  the 

COUBT. 

The  appellee,  in  the  court  below,  recovered  against  the 
appellant,  in  an  action  of  assumpsit,  a  judgment  for  $579 
and  costs.  The  declaration  contained  only  the  common 
counts,  with  a  bill  of  particulars  added  thereto,  as  follows : 

"  James  Doyle  to  Mary  J.  Qverby,  Dr.,  to  $800  due  for 
the  sale  of  forty  acres  of  land  of  the  plaintiffs  by  the 
defendant,  which  money  he  now  has  in  his  possession  and 
refuses  to  pay  the  same;  this  being  the  only  cause  of  action 
here,  and  recovery  thereof  is  sought  under  all  or  either  of 
the  counts  of  this  declaration,  with  interest  thereon." 

Appellant  interposed  first,  a  plea  of  general  issue,  and 
second,  a  plea  of  no  consideration.  Upon  these  pleas  issue 
was  joined,  resulting  in  the  court  finding  the  issues  for  the 
appellee  and  assessing  her  damages  at  $519,  and  after  over- 
ruling appellant's  motion  for  a  new  trial,  entering  the  judg- 
ment above  stated. 

The  appellant  excepted  to  the  ruling  of  the  lower  court 
in  overruling  his  motion  for  a  new  trial  and  entering  said 
judgment,  and  prayed,  and  was  allowed,  an  appeal  to  this 
court  from  the  judgment  so  rendered.  No  propositions  of 
law  were  presented  to  the  lower  court  by  either  party. 

In  the  court  below,  appellee  contended  that  on  June  1, 
1895,  one  Joseph  H.  Pitman  procured  a  master's  certificate 
of  purchase  on  forty  acres  of  appellee's  land,  situated  in 
Montgomery  county,  Illinois,  for  $921.13,  being  the  decree 
debt  and  costs  of  sale  in  a  foreclosure  proceeding  in  the 
Circuit  Court  of  Montgomery  County;  and  in  order  to  pro- 
cure a  redemption  of  said  land  therefrom,  and  a  sale  thereof, 
she  arranged  with  the  appellant  to  furnish  the  money  and 
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to  make  such  redemption  and  sale;  he  to  receive  for  his 
part  whatever  he  could  get  for  said  land  over  $2,200,  being 
$55  per  acre,  and  to  reimburse  himself  out  of  said  $2,200, 
the  redemption  money  paid  by  him  to  said  Pitman,  with 
interest  and  the  costs  of  such  redemption  and  sale,  and 
pay  the  balance  to  appellee;  while  the  appellant  contended 
that  the  appellee  and  her  husband,  Wm.  J.  Overby,  owed 
him  $850,  and  gave  him  their  note  therefor,  with  a  power 
of  attorney  to  one  Amos  Miller,  authorizing  him  to  enter 
their  appearance  in  court,  in  a  suit  on  said  note,  so  as  to 
enable  him  to  become  a  judgment  creditor  to  redeem  from 
the  Pitman  certificate  of  purchase,  as  the  land  was  worth 
enough  more  than  the  Pitman  debt  to  pay  the  said  $S50 
owing  by  the  appellee  and  her  husband  to  the  ap]:)ellant. 
And  the  appellant  denied  that  he  promised  the  appellee  to 
redeem  the  land  and  sell  it  on  the  terms  claimed  by  her. 
The  appellee  denied  owing  the  appellant  the  $850,  but 
admitted  owing  him  $160. 

It  appeared  from  the  evidence  taken  on  the  trial  in 
the  court  below  that  the  appellee  and  her  husband  did  give 
to  the  appellant  their  $850  note  and  power  of  attorney  to 
Miller,  to  enter  their  appearance,  so  as  to  make  the  appel- 
lant a  judgment  creditor,  and  he  did  procure  in  that  way  a 
judgment  on  June  10,  1896,  in  the  Circuit  Court  of  Mont- 
gomery County,  on  said  note,  against  the  appellee  and  her 
husband,  for  $858.55;  upon  which,  on  August  29,  1896,  he 
caused  an  execution  to  issue  to  the  sheriff  of  Montgomery 
county  to  execute;  and  on  August  31,  1896,  he  furnished 
the  sheriff  $1,014.74  to  redeem  said  land  from  Pitman^s 
certificate  of  purchase,  which  was  done.  A  levy  was  then 
made  by  the  sheriff  under  sai'd  execution  on  said  land,  and 
the  same  was,  by  the  sheriff,  sold  on  September  26, 1896,  to 
the  appellant  for  $1,029.79,  being  the  statutory  bid;  and 
there  being  no  further  bids,  the  sheriff  sold  said  land  to  the 
appellant,  and  at  once  made  him  a  deed  therefor.  It  also 
appears  from  the  evidence  the  appellant  paid  $32.85  to 
redeem  said  land  from  taxes;  and  since  the  appellant 
received  said  sheriff's  deed  for  said  land  he  has  paid  the 
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appellee  $197.77.  A  short  time  after  getting  the  sheriff's 
deed  the  appellant  sold  the  land  to  one  Joseph  Thomas  for 
$2,400. 

On  the  trial  in  the  court  below,  that  court,  over  the 
objections  of  the  appellant,  permitted  the  appellee  and  her 
husband  to  testify  that  they  only  owed  him  $160  at  the 
time  they  gave  him  the  $850  note,  but  the  reason  they  gave 
the  appellant  the  $850  note  and  power  of  attorney  was 
because  he  suggested  to  them  it  was  necessary  to  do  so  to 
enable  him  to  redeem,  and  because  he  agreed  to  redeem 
the  land  from  the  Pitman  certificate  of  purchase  for  the 
appellee. 

This  evidence,  appellant  contends,  ought  not  to  have  been 
admitted,  because  the  appellant  has  an  unsatisfied  judgment 
against  the  appellee  and  her  husband  on  said  note,  which 
the  appellee  ought  not  to  be  permitted  to  go  behind. 

We  think,  however,  in  view  of  the  agreement  which 
appellee  and  her  husband  both  swear  the  appellant  made 
with  the  appellee,  to  redeem  for  her  this  land  from  said 
Pitman,  and  the  further  fact  that  they  swore  that  the  appel- 
lant suggested  to  appellee  that  it  \yould  be  necessary  to  give 
him  this  note  and  power  of  attorney,  to  enable  him  to  pro- 
cure this  judgment,  so  as  to  redeem,  the  court  below  com- 
mitted no  error  in  receiving  this  evidence. 

The  only  other  contention  of  appellant  is  that  the  pre- 
ponderance of  the  evidence  in  the  court  below,  was  that  the 
appellant  was  not  owing  to  the  appellee  the  amount  for 
which  the  lower  court  gave  her  the  judjgment. 

As  to  whether  the  appellant  procured  from  the  appellee 
and  her  husband,  the  note,  power  of  attorney,  and  judg- 
ment in  question,  for  the  purpose  only  of  enabling  him  to 
get  title  to  said  land,  sell  same  and  account  to  the  appellant 
for  the  proceeds  thereof,  as  contended  for  by  the  appellee, 
or  whether  the  note  was  given  for  money  owing  the  appel- 
lant by  appellee  and  her  husband,  was  a  disputed  question 
of  fact,  which  has  been  found  by  the  court  below  against 
the  appellant;  and  inasmuch  as  the  judge,  who  heard  the 
evidence,  saw  the  witnesses,  and  observed   their  manner 
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of  testifying,  could  better  ascertain  and  determine  where 
the  truth  was  than  we  can,  from  merely  reading  their  tes- 
timony in  the  record,  we  will  not  say  he  has  found  this 
disputed  fact  against  the  weight  of  the  evidence. 

We  therefore  affirm  the  judgment  of  the  Circuit  Court 
of  Montgomery  County  in  this  case.    Judgment  affirmed. 


T/5        A^A 

93   1287  WestviUe  Coal  Company  v.  A.  J.  Mllka. 

1.  Master  and  Servant— flojHird  Assumed  by  Servant.^Where  a 
boiler  inspector  saw  and  knew  the  conditions  that  surrounded  him 
when  making  an  inspection,  and  from  his  knowledge  and  experience 
knew  as  well  or  better  than  the  owner  of  the  boiler  or  its  engineer 
whether  these  conditions  were  such  that  he  could  safely  make  the  in- 
spection, he  must  be  held  to  have  assumed  the  risks  involved  as  incident 
to  the  employment  in  which  he  was  engaged. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cii^ 
cuit  Court  of  Vermilion  County;  the  Hon«  Ferdinand  Book  Walter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1897. 
Reversed.    Opinion  filed  June  8, 1898. 

W.  J.  Calhoun  and  JS.  M.  Steblt,  attorneys  for  appel- 
lant. 

G.  G.  Mabin  and  S.  M.  Clark,  attorneys  for  appellee. 

Mr.  Justiob  Burbottghs  dbuvrbbd  thb>  opinion  of  the 
Court. 

This  was  an  action  on  the  case  by  the  appellee  against 
the  appellant  to  recover  damages  for  a  personal  injury, 
commenced  and  prosecuted  to  judgment  in  the  Circuit 
Court  of  Vermilion  County.  The  trial  was  by  jury,  and  a 
$100  verdict  for  the  appellee. 

The  appellant  brings  the  case  to  this  court  by  appeal,  and 
urges  as  grounds  for  reversal  that  the  verdict  is  against 
the  evidence,  and  that  the  court  erred  in  its  rulings  on  the 
instructions. 

The  declaration  alleges  that  the  appellant  was  operating 
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a  coal  mine  at  Westville,  Illinois,  and  used  an  engine  and 
boilers  in  connection  therewith;  that  it  em  ployed  the  appel- 
lee to  examine  and  inspect  the  boilers,  he  being  competent 
for  that  purpose,  whereupon  it  was  the  duty  of  the  appel- 
lant to  have  the  fire  and  ashes  cleaned  out  of  the ''  combus- 
tion chamber"  connected  with  the  boilers,  so  that  the 
inspection  and  examination  could  be  safely  made.  It  then 
charges  the  appellant  with  negligently  permitting  fire  and 
ashes  to  remain  in  the  ^'combustion  chamber;"  that  the 
engineer  in  charge  of  the  engine  and  boilers  for  the  appel- 
lant informed  the  appellee  that  the  boilers  and  the  connec- 
tions were  all  right  for  inspection;  that  the  appellee,  relying 
upon  the  engineer's  statement,  proceeded  to  inspect  the 
boilers,  and  while  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  and  properly  performing  that  duty,  he 
slipped  and  fell  into,  the  hot  fire  and  ashes  in  the  ^^  combus- 
tion chamber"  and  was  badly  burned  thereby. 

The  plea  was  not  guilty. 

The  proof  shows  that  when  the  appellee  was  employed  to 
inspect  the  boilers  in  question,  he  was  shown  them  while 
in  use.  He  then  arranged  with  the  engineer  in  charge  to 
come  the  following  Sunday  morning  to  begin  the  inspec- 
tion, the  engineer  promising  to  let  the  fires  go  oat  on  Satur- 
day, and  to  clean  and  wash  out  the  boilers  so  that  they 
could  be  inspected  that  morning.  On  the  morning  arranged 
for,  the  appellee  came  before  the  engineer  had  come  from 
breakfast,  and  finding  the  fires  out  and  the  boilers  cleaned, 
began  the  work  of  inspection.  He  went  into  the  fire  box 
under  the  south  boiler,  and  was  at  work  there  when  the 
engineer  came.  A  short  time  thereafter,  he,  while  on  the 
^^  bridgorwall "  that  separates  the  fire  box  under  one  end  of 
the  boiler,  from  the  "  combustion  chamber  "  under  the  other 
end,  fell  into  the  "  combustion  chamber,"  in  which  there 
were  hot  ashes  and  burning  soot,  and  was  badly  burned. 

He  could,  and  did  see,  when  in  the  fire  box,  that  the 
"  combustion  chamber "  was  partly  filled  with  ashes  and 
soot,  and  from  its  appearance,  location,  and  shortness  of 
time  since  he  knew  there  had  been  fii'e  under  the  boilers,  he 
must  have  known  as  well  as  the  engineer  that  it  was  likely 
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hot  enough  to  burn  him.  He  also  saw  the  "  bridge-wall " 
separating  the  fire  box  from  the  "  combustion  chamber" 
before  he  got  on  it,  and  all  the  surroundings,  and  was  as 
fully  informed  of  them  as  the  engineer  in  charge,  so  that 
he  was  not  misled  by  any  statement  made  by  the  engineer 
as  to  the  conditions  then  around  him  when  he  fell  into  the 
hot  ashes  and  burning  soot  in  the  "  combustion  chamber." 
.  We  conclude,  therefore,  that  he  assumed  the  risk  of  fall- 
ing into  these  hot  ashes  and  burning  soot,  and  can  not 
recover  for  the  injuries  sustained  thereby.  He  represented 
to  the  appellant  that  he  possessed  the  requisite  experience, 
knowledge  and  skill  to  inspect  these  boilers;  he  saw  and 
knew  the  conditions  that  surrounded  him,  when  making 
the  inspection,  and  knew  better  than  the  appellant  or  its 
engineer,  whether  these  conditions  were  such  that  he  could 
safely  inspect  this  boiler.  He  assumed  it  was  safe,  and 
misjudged  it,  and  must  bear  the  injury  he  received,  as  it 
was  a  risk  incident  to  the  employment  in  which  he  was 
then  engaged.  Peoria,  D.  &  E.  Ky.  Co.  v.  Hardwick,  53 
111.  App.  161;  The  Herdman-Harrison  Milling  Co.  v.  Spehr, 
145  111.  329. 

Finding  the  facts  in  this  record  to  be  as  above  stat^,  the 
verdict  was  against  the  evidence,  and  the  Circuit  Court 
erred  in  not  giving  the  instruction  to  the  jury  to  find  the 
defendant  not  guilty  as  requested  by  the  appellant. 

For  this  error  we  reverse  the  judgment  of  the  Circuit 
Court  in  this  case. 

Judgment  reversed. 

Finding  of  Facts  by  the  Court  to  be  Incorporated  in  the 

Final  Judgment. 

The  court  finds  that  the  appellee  knew  the  ashes  and 
burning  soot  were  in  the  combustion-chamber  under  the 
boiler  he  was  inspecting  for  the  appellant,  before  he  fell 
into  the  same,  and  assumed  the  danger  of  being  burned 
thereby  while  inspecting  said  boiler,  hence  he  can  not  re- 
cover for  the  injuries  sustained  in  falling  therein,  as  claimed 
in  this  case. 
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Edward  J.  Eek  t.  Curtis  Hoeker, 

1.  Trespass  by  Stock— THio  is  Liable  for,— The  party  in  possession 
of  stock,  and  who  has  control  pver  them,  is  liable  for  damages  done  by 
them;  but  the  owner,  who  pastures  his  stock  in  the  field  of  another,  is  not 
liable  to  the  paity  injured  when  they  break  into  an  adjoining  field  and 
do  damage. 

Transertpt,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  Owen  P.  Thompson,  Judge,  pre^ 
siding.  Heard  in  this  court  at  the  November  term,  1897.  Reversed 
and  remanded.    Opinion  filed  June  8,  1898. 

Graham  &  Miller,  attorneys  for  appellant. 
Connolly.  Mather  &  Snigo,  attorneys  for  appellee. 

Ms.  'Justice  Burroughs  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  by  the  appellee  against  the  appellant, 
which  was  tried  by  jury  in  the  Circuit  Court  of  Sanga- 
mon County,  and  resulted  in  a  verdict  and  judgment  against 
the  appellant  for  $30.94,  from  which  the  appellant  prose* 
cutes  an  appeal  to  this  court. 

The  appellant  claims  that  the  Circuit  Court  gave  the  jnry, 
at  the  request  of  the  appellee,  improper  instructions,  and 
refused  a  proper  instruction  requested  by  the  appellant; 
also  that  the  verdict  and  judgment  are  contrary  to  the 
evidence. 

The  evidence  in  the  record  shows  that  in  March,  1806, 
the  farm  on  which  the  appellee  resides  was  conveyed  to 
his  wife  by  one  Benjamin  McAtee.  At  that  time  one 
Kent  owned  and  occupied  an  adjoining  farm,  which  he  sold 
and  conveyed  to  the  appellant  about  July  1,  1896,  but 
reserved  the  right  to,  and  did  continue  to  occupy  same  until 
some  time  in  November,  1896. 

The  appellee  had  a  field  of  growing  corn  on  his  wife's 
said  farm  in  July,  1896,  and  the  fence  dividing  this  field 
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from  the  farm  purchased  of  Kent  by  the  appellant,  was  in 
poor  condition  to  keep  out  livestock.  This  fence  was  a 
division  fence  between  these  two  farms  under  an  agreement 
between  said  Kent  and  McAtee,  each  taking  a  part  thereof 
to  keep  in  repair. 

There  is  a  conflict  in  the  evidence  as  to  whether  Kent 
remained  in  possession  of  the  farm  of  the  appellant  after 
July  1st  until  in  November  as  the  agent  of  the  appellant, 
or  on  his  own  account. 

In  July,  18d6,  nine  head  of  hogs  and  a  horse  of  the  appel- 
lant that  were  on  the  said  farm  of  the  ap{>ellanty  went 
through  that  part  of  this  division  fence  which  said  Kent 
was  to  keep  up,  into  the  corn  of  the  appellee  and  damaged 
it;  and  it  was.  for  this  injury  to  the  corn  that  the  appellee 
sought  to  recover  damages  from  the  appellant  in  this  suit. 
.  The  appellant  contends  that  these  hogs  and  this  horse  of 
his,  from  JUI3''  1,  1896  until  November,  1896,  had  been  left 
by  him  with  Kent  on  said  farm,  to  be  pastured  and  taken 
cure  of  by  him  for  pay,  and  not  as  his  agent;  while  tb6 
appellee  contended  that  these  animals  were  on  the  farm  in 
Kent^s  possession  as  the  agent  of  the  appellant;  and  there 
was  evidence  tending  to  show  the  truth  of  both  conten- 
tions. 

If  the  jury  believed  from  the  evidence  that  the  appellant 
was  right  in  bis  contention,  then  the  verdict  should  have 
been  for  him,  while  if  they  believed  the  appellee  was  right 
in  his  contention  then  the  verdict  should  have  been  for 
him;  hence  it  was  important  that  the  instructions  should 
have  been  such  as  to  inform  the  jury  as  to  the  law  of  the 
case  correctly  U]x>n  each  of  these  contentions. 

The  Circuit  Court  gave  to  the  jury  at  the  request  of  the 
appellee,  two  instructions,  both  of  which  in  effect^  but  in  a 
different  manner,  told  the  jury  that  in  case  they  believed 
from  the  evidence  that  the  appellee  and  the  appellant  owned 
adjoining  lands,  and  had  a  division  fence  between  them,  and 
that  appellant's  stock  got  through  his  part  of  this  fence  and 
damaged  appellee^s  corn  by  reason  of  such  part  of  the  fence 
boing  insufficient,  the  appellee  would  ba  entitled  to  recover 
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therefor  such  damages  as  are  shown  by  the  evidence;  but 
refused  an  instruction  requested  by  the  appellant  to  tbci 
effect  that  if  the  jury  believed  from  the  evidence  that  Kent 
reserved  possession  of  the  farm  sold  by  him  to  the  appel- 
lant until  fall,  and  that  he  continued  in  possession  thereof 
until  a  time  subsequent  to  the  damage  done,  and  that  appel^ 
lant,  when  this  damage  was  done,  was  merely  having  his 
stock  pastured  upon  his  farm,  for  a  reward  to  be  paid  Kent, 
then,  in  that  case,  the  appellant' was  not  liable  for  the  dan^ 
age  done  by  this  stock. 

'  These  instructions  given  were  w§ll  calculated  to,  and 
doubtless  did,  influence  the  jury  in  finding  a  verdict  for  the 
appellee. 

If  it  was  true,  as  contended  by  the  appellant,  that  this 
stock  .of  the  appellant  which  damaged  the  corn  of  the 
appellee,  was,  at  the  time  they  did  the  damage,  being  agis- 
tered  by  Kent  for  the  appellant,  then  unless  the  appellant 
had  promised  the  appellee  to*pay  him  for  this  damage,  the 
verdict  and  judgment  is  erroneous.  Ward  v.  Brown,  64 
111.  307;  Ozburn  v.  Adams,  70  111.  291. 

There  was  evidence  tending  to  prove  this  latter  conten- 
tion, and  yet  these  instructions  given  by  the  Circuit  Court 
told  the  jury  that  on  this  question  it  was  enough  for  them 
to  find  from  the  evidence  that  the  stock  was  owned  by  the 
appellant  to  make  him  liable.  This,  we  think,  was  preju- 
dicial error;  especially  so  since  the  court  below  refused 
appellant's  instruction,  which  ought  to  have  been  given,  as 
there  was  evidence  tending  to  support  it,  and  no  other 
instructions  given  cured  this  error. . 

For  the  error  of  Jthe  Circuit  Court  in  its  rulings  on  the 
instructions,  we  reverse  the  judgment  in  this  case  and 
remand  it  for  another  trial. 

Beversed  and  remanded* 
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Walter  H.  Mills  et  al.  t.  M.  Jensen. 

1.  TRAXJD^Not  ShotmtbytJieEvidenoe.'-TheoovatdiscKaBeBih^ 
dence  in  this  case  and  concludes  that  it  does  not  show  such  fraudulent 
statements  or  acts  on  the  part  of  appellant  as  would  justify  the  appellee 
in  rescinding  the  contract  sued  on. 

2.  AOENTS— Stti*  m  the  Name  of,  Held  Proper  under  the  Cireum' 
stances, — An  order  was  addressed  '*To  Messrs.  Mills  A  Co.,  general 
agents,  The  Computing  Scale  Company,  Chicago,  Illinois."  Held,  that 
the  order  was  to  Mills  &  Co.,  and  that  suit  was  properly  brought  in 
their  name. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1S97*  Bevened  and 
remanded.    Opinion  filed  June  8, 1898. 

J.  P.  LiPPiKooTT,  attorney  for  appellants. 
Edwabd  P,  Kibby,  attorney  for  appellee. 

Mr.  Justice  Bubboughs  delivebed  the  opinioit  of  the 
Court. 

The  appellants  sned  the  appellee  before  a  justice  of  the 
peace  in  Morgan  county,  and  after  making  default,  the  suit 
was  dismissed  at  their  costs.  They  then  appealed  to  the 
Circuit  Court  of  that  county,  where  a  trial  by  jury  was  had, 
and  a  verdict  and  judgment  for  the  appellee  was  rendered. 
Appellants  bring  the  case  to  this  court  by  appeal. 

The  basis  of  the  suit  is  to  recover  for  one  "  Standard 
Market  Computing  Scales,"  claimed  to  have  been  sold  and 
delivered  by  the  appellants  to  the  appellee  under  the  follow- 
ing order : 

"  Walteb  K.  Mills, 
Samuel  M.  Hastings. 

Jacksonville,  Ills.,  April  22, 1895. 
To  Messrs.  Mills  &  Co.,  General  Agents,  The  Computing 

Scale  Company,  Chicago,  Ills. 

Please  ship  me  at  Jacksonville,  Ills.,  as  soon  as  possible, 
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one  of  your  Standard  Market  Computing  Scales,  as  per 
illustration.  Said  scale  to  be  equipped  with  the  latest  im« 
provements;  color  of  scale  to  be  red.  On  the  fulfillment 
of  the  above  I  agree  to  pay  you  the  sum  of  sixty-one  dol* 
lars  ($61)  as  follows :  $10  within  fifteen  days  from  receipt 
of  scale;  $10  one  month;  $10  two  months;  $10  three  months; 
$10  in  four  months,  $11  in  five  months. 

Five  days  after  receipt  of  scale  to  remit  cash  payment 
and  notes  for  deferred  payments  as  above.  In  default  of 
any  payment,  you,  or  your  agent,  may  take  possession  of* 
and  remove  said  computing  scale  without  legal  process,  un- 
less such  default  be  granted  by  special  letter  from  Mills  an4^ 
Company.  It  is  agreed  that  this  order  shall  net  be  counter- 
manded. 

It  is  also  agreed  that  the  title  to  said  computing  scal^^ 
shall  not  pass  until  the  same  is  paid  for  in  full  and  shall 
remain  your  property  until  that  time. 

Guaranty  :  The  Computing  Scale  Company  guarantee 
that  the  scales  referred  to  in  this  contract,  shall,  if  properly 
used,  indicate  correctly  the  value  of  any  article  capable  of. 
being  weighed  upon  them,  at  any  given  price  per  pound, 
from  three  cents  to  sixty  cents.  Should  said  computing 
scales  get  out  of  order  any  time  within  two  years  from  date 
of  shipment,  with  ordinary  use  (not  dropped  or  broken),  the 
Computing  Scale  Company  agree  to  quickly  repair  the  same 
free  of  charge.  This  contract  covers  all  agreements  between 
the  parties  hereto. 

(Signed)    M.  Jensen. 
Salesman,  B.  F.  Fertick." 

The  proof  taken  in  the  Circuit  Court  shows  that  B.  F. 
Fertick,  a  traveling  salesman  for  the  appellants,  came  to  the 
retail  grocery  store  of  the  appellee  in  Jacksonville,  having 
with  him  a  sample  scales  which  he  showed  the  appellee,  and 
to  him  explained  its  advantages  over  the  ordinary  scales; 
after  being  there  some  two  hours,  during  which  time  he  ex- 
tolled the  excellency  of  his  scales,  the  appellee  gave  him  the 
order  above  quoted.  The  salesman  then  departed  but  left  the 
sample  scales,  which  the  appellee  experimented  with  during 
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that  afternoon  and  evening.  When  the  salesman  returned 
to  the  store  next  morning  for  the  sample  soales,  the  appellee 
informed  him  that  he,  upon  a  more  particular  examination, 
had  concluded  not  to  take  the  scales  ordered  from  him,  and 
requested  a  return  of  the  order.  The  salesman  replied  that 
the  order  had  gone  forward  to  his  house  and  it  was  too  lato 
for  him  to  reconsider. 

A  short  time  afterward,  the  scales  ordered  was  received 
by  the  appellee,  unpacked  and  used  a  while  by  him,  but  he 
did  not  pay  for  it  as  the  order  provided. 

The  scales  received  was  like  the  sample  shown  when  the 
order  was  given. 

The  appellee  contends  that  the  evidence  shows  that  he 
was  induced  to  sign  the  order  by  fraudulent  statements  and 
acts  of  the  salesman,  and  that  the  suit  is  improperly  brought 
in  the  name  of  the  appellants,  as  the  order  is  to^^  The  Com- 
puting Scales  Co." 

But  we  think  the  evidence  does  not  show  such  fraudulent 
statements  or  acts  as  would  justify  the  appellee  in  rescind- 
ing the  order;  nor  do  we  think  the  suit  was  brought  by  the 
wrong  parties.  The  order  for  the  scales,  as  we  construe  it, 
is  to  the  appellants,  and  the  suit  was  properly  brought  by 
them. 

.  The  appellants  insist  that  the  trial  court  erred  in  not  giv- 
ing their  instructions  to  the  jury  as  requested,  without 
modification. 

We  have  examined  these  instructions,  and  think  the  court 
below  ought  to  have  given  them  as  requested  without  modi- 
fication, and  that  in  modifying  them,  it  committed  reversi- 
ble error.  The  verdict  and  judgment  were  contrary  to  the 
law  and  the  evidence,  and  the  Circuit  Court  erred  in  not 
allowing  the  appellants  their  motion  to  set  aside  the  verdict, 
and  grant  a  new  trial  on  that  account. 

For  these  errors  we  reverse  the  judgment  of  the  Circuit 
Court  and  remand  the  case  to  that  court  for  a  new  triaL 

Judgment  reversed  and  case  remanded. 
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Hillsboro    Building  and    Improvement  Association  t. 

Louis  Simmering. 

1.  PARTIKS—Coyif racf«  Sealed  and  Unsealed— WJiq  May  Sue  On,-* 
The  party  for  whose  benefit  an  unsealed  contract  is  made,  may  sue 
thereon  in  his  own  name,  notwithstanding  the  contract  may  not  be  with 
him;  if  the  contract  is  under  seal  it  can  not  be  sued  on  by  the  party 
for  whose  benefit  it  is  made,  if  he  is  not  a  party  to  the  deed,  but  the  suit 
must  be  brought  in  the  name  of  the  person  with  whom  the  agreement 
is  made. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1897.    Affirmed.    Opinion  filed  June  8^,  1898. 

IIowKTT  &  Jbtt,  attorneys  for  appellant. 

THoMii8  Williamson  and  Zink  &  Kinder,  attorneys  fot 
appellee. 

Mr.  Jcstior  Glenn  dkliverkd  the  opinion  of  the  Court. 

On  the  27th  day  of  July,  1891,  James  Shears,  being  the 
owner  of  lot  five  (5)  block  seven  (7)  in  Beeler's  4th  Addi- 
tion to  Litchfield,  in  Montgomery  county.  State  of  Illinois, 
and  being  indebted  to  appellant  in  the  sum  of  $422.54,  in 
order  to  secure  the  payment  of  the  6|ame,  made,  executed  and 
acknowledged  his  certain  mortgage  indenture,  of  the  same 
date,  which  was  filed  for  record  in  the  recorder's  office  of 
Montgomery  county,  on  the  4th  day  of  August,  1891. 
Shears  not  being  able  to  make  the  payments  as  they  became 
due  under  the  provisions  of  the  mortgage,  on  the  17th  day 
of  December,  1894,  made,  executed  and  acknowledged  a 
warranty  deed  to  convey  the  premises  mentioned  in  the 
mortgage.  There  was  no  grantee  named  in  ^tho  deed. 
Shears,  after  executing  and  acknowledging  the  deed,  deliv- 
ered it  to  Wm.  J.  King,  the  notary  public  who  took  the 
acknowledgment,  who  was  also  a  real  estate  agent,  and 
authorized  him  to  insert  the  name  of  any  one  to  whom  he 
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might  sell  the  premises  as  grantee.  A  short  time  thereaf  ter. 
King  delivered  this  deed  to  one  Sutton,  a  real  estate  agent, 
and  authorized  him,  by  virtue  of  the  authority  given  him 
by  Shears,  to  insert  the  name  of  any  one  to  whom  be  might 
sell  the  premises  as  grantee.  Subsequently,  Sutton  sold  the 
premises  to  appellee  herein,  and  inserted  his  name  in  the 
deed  as  grantee,  and  delivered  it  to  him.  The  deed  was  filed 
for  record  in  the  recorder's  ofBce  in  the  county  of  Mont- 
gomery, where  the  premises  were  situated  on  the  17th  day 
of  April,  1896.  Appellee,  some  two  or  three  months  after 
this,  sold  and  conveyed  these  premises  to  a  Mr.  Givens,  of 
St.  Louis,  for  some  lots  in  Bowling  Green,  Mo.  Shears  had 
five  shares  of  stock  of  eighth  series,  916,  in  appellant's  cor- 
poration, which  was  also  assigned  to  appellee  by  Shears. 

The  last  clause  in  the  deed  from  James  Shears  to  Louis 
Simmering,  appellee,  is  as  follows :  ^'  Subject  to  a  certain 
mortgage  in  favor  of  the  Hillsboro  Building  and  Improve- 
ment Association,  and  taxes  which  grantee  assumes  and 
agrees  to  pay.''  This  suit  was  brought  in  assumpsit  on  this 
clause  or  covenant.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  judgment  rendered  against  the  appellant 
for  costs. 

It  will  be  observed  that  the  covenant  sued  on  in  this  c:ise 
is  between  James  Shears  and  Louis  Simmering,  and  not 
between  appellant  and  appellee.  Suit  is  brought  by  the 
mortgagee  against  the  grantee  in  the  deed  coutaining 
the  covenant  sued  on.  The  instrument  is  one  under  seal. 
Although  the  rule  is  that  in  cases  of  a  simple  contract,  par- 
ties for  whose  benefit  the  contract  is  made  may  sue  thereon 
in  their  own  names,  notwithstanding  the  contract  may  not 
be  with  them,  yet  if  the  covenant  is  under  seal  it  can  not 
be  sued  on  by  the  person  for  whose  benefit  it  is  made,  if  he 
is  not  a  party  to  the  deed,  but  the  suit  must  be  brought  in 
the  name^of  the  person  with  whom  the  covenant  is  made. 
Harms  v.  McCormick,  132  111.  104;  Gautzert  v.  Hoge,  73 
III.  30;  Moore  v.  House,  64  111.  162.  This  suit  should  have 
been  brought  in  the  name  of  James  Shears,  or  James  Shears 
for  the  use  of  appellant. 
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We  are  iiware  that  a  different  doctrine  than  herein 
announced  was  held  in  Dean  v.  Walker,  107  111.  540.  But 
what  is  therein  said  on  this  subject  is  overruled  in  Harms 
V.  McCormick  et  al.,  supra. 

The  judgment  of  the  Circuit  Court  is  affirmed* 
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William  StaW  y.  Sanford  C.  Pitney  et  al.  \\io_^^ 

1.  Appeals  and  Ervlobs— Bills  of  Exceptions  Should  Contain  aU 
the  Evidence.— The  evidence  in  a  case  at  law  can  only  be  preserved  in 
the  record  by  a  biU  of  ezceptiomi,  and  this  court  will  not  undertake  to 
examine  the  correctness  of  the  finding  of  the  trial  court  upon  questions 
of  fact  unless  all  the  Evidence  upon  which  that  court  acted  is  thus  pre- 
served. 

2.  Sake—A  Bill  of  Exceptions  Should  State  that  it  Contains  all  the 
Evidenee.-— Where  there  is  no  statement  in  a  bill  of  exceptions  as  signed 
by  the  trial  judge,  that  it  contains  all  the  evidence  given  and  heard  on  the 
trial  of  a  cause,  this  court  will  presume  that  there  was  sufficient  evi- 
dence to  support  the  verdict  and  finding  of  the  court. 

8.  Qamr— Presumption  Where  No  Propositions  of  Law  Were  Pre- 
sented,— Where  a  case  is  tried  by  the  court  without  a  jury  and  no  prop- 
ositions of  law  are  presented  to  be  held  or  refused  by  the  trial  judge, 
this  court  will  assume  that  the  trial  court  held  the  law  correctly. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Adams  County;  the  Hon.  Carl  E.  Eplbr,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  June  8, 1898. 

L.  H.  Bebger  and  Akebs  &  Babcock,  attorneys  for  appelt 
lant. 

Shannon  &  Christie,  E.  C.  Peter  and  Hamilton  & 
Woods,  attorneys  for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  the  contract  price  of 
7,500  locks  for  fastening  egg  cases.  It  was  claimed  by 
appellees  in  the  trial  court,  that  appellant  purchased  of 
appellees  10,000  of  these  fasteners,  to  be  manufactured  in  a 
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good  and  workman-like  manner,  to  be  delivered  as  quickly 
as  appellees  could  manufacture  them.  Of  this  order  for 
10,000  fasteners,  2,500  were  completed  and  delivered  to 
appellant  on  February  1, 1897,  which  he  paid  for  at  two  and 
one  half  cents  each,  the  contract  price,  March  the  2d,  1897. 
The  remaining  7,500  were  tendered  to  appellant  at  his  place 
of  business  February  23,  1897^  and  he  refused  to  accept 
them,  and  they  were  stored  subject  to  his  order.  These 
fasteners  have  never  been  paid  for.  After  the  first  lot  had 
been  delivered,  and  before  the 7,500  now  in  controversy  had 
been  tendered,  appellant  notified  one  of  the  appellees  that 
he  could  not  use  them.  This,  however,  was  after  the 
material  for  the  whole  10,000  had  been  ordered  and  cut,  so 
it  was  useless  for  any  other  purpose. 

The  ciase  was  tried  in  the  County  Court  without  the  inter- 
vention of  a  jury,  and  judgment  was  rendered  by  the  court 
in  favor  of  appellees  and  against  appellant  for  $187.50  and 
costs  of  suit,  from  which  judgment  the  present  appeal  is 
prosecuted. 

The  witnesses  testified  in  open  court.  The  trial  judge 
saw  and  heard  them  while  testifying;  their  testimon}^  wa^ 
conflicting  on  the  issues  of  fact.  It  was  for  him  to  deter- 
mine with  whom  rested  the  weight  of  the  evidence.  This 
the  trial  judge  did.  In  doing  it  we  think  he  should  be 
sustained. 

There  being  no  statement  in  the  bill  of  exceptions  as 
signed  by  the  judge,  that  it  contained  all  the  evidence  given 
and  heard  on  the  trial  of  the  cause,  this  court  will  presume 
that  there  was  sufficient  to  support  the  verdict  and  finding 
of  the  court.  Fuller  v.  Bates,  6  111.  App.  442.  The  Supreme 
Court  in  passing  on  this  question,  in  the  case  of  Kern  v. 
Strasberger,  71  111.  303,  say :  "  The  doctrine  has  been 
asserted  over  and  over  again  by  this  court,  that  evidence  in 
cases  at  law  can  only  be  preserved  in  the  record  by  bills  of 
exceptions,  and  that  this  court  will  not  undertake  to 
examine  the  correctness  of  the  finding  of  the  court  below, 
unless  all  the  evidence  upon  which  the  court  acted  is  thus 
preserved."  The  record  in  this  case  is  defective  in  this 
regard. 
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As  the  appellant  did  not  present  any  propositions  of  la\r 
to  be  held  or  refused  by  the  trial  judge  in  the  court  below, 
on  the  trial  of  the  cause,  in  accordance  with  the  42d  section 
of  the  Practice  Act,  where  there  is  a  trial  by  the  court  with- 
out a  jury,  as  in  this  case,  we  must  assume  that  the  trial 
court  held  the  law  correctly.  First  Nat.  Bank  of  Michigan 
City  V.  Haskell,  124  111.  587;  Northwestern  Ben.  &  Mutual 
Aid  Assn.  v.  Hall,  118  111.  169. 

For  the  reasons  above  suggested,  the  judgment  of  the 
County  Court  must  be  affirmed. 


CleTeland^  C.^  C.  &  St.  L.  By.  Go.  t.  Henry  A.  Huston. 

1.  Verdicts— Ort  Conflicting  EvideneC'-There  was  a  conflict  in  the 
testimony  on  the  questions  of  fact  involved  in  this  case,  and  it  was  for 
the  jury  to  bay  witli  whom  was  the  weight  of  the  evidence;  and  as  this 
court  can  not  say  that  their  verdict  is  not  sustained  by  the  evidence  it 
must  stand. 

2.  Instructions— ^jfeci  o/  Failure  of  Court  to  Mark  Instructions 
*^  Given  ^  or  ^*  Befujted." — A  judgment  will  not  be  reversed  merely 
because  an  instruction  was  not  marked  "  Given  "  when  the  record  shows 
it  was  given. 

Trespass  on  the  Case,  for  injuries  to  a  horse.  Appeal  from  the 
Circuit  Court  of  Edgar  County;  the  Hon.  Fraiw  K.  Dunn«  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1897.  Affirmed, 
Opinion  filed  June  8,  1898. 

C.  S.  Conger,  attorney  for  appellant. 

DuNDAs  &  O'Hair,  attorneys  for  appellee. 

Mr.  Justiob  Glenn  delivered  the  opinion  of  the  CoiirtL 
The  declaration  in  this  action  is  in  case,  and  contains  two 
counts.  The  first  charges  negligence  on  the  part  of  appel- 
lant's employes,  in  failing  to  give  the  statutory  signals  for 
the  public  crossing  at  Central  avenue  in  the  city  of  Paris; 
Illinois,  at  which  time  appellee's  servant  was  approaching 
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the  same  with  his  horse  and  within  some  ninety  feet  thereof, 
when  the  horse  became  frightened,  reared  up  and  fell  and 
broke  his  leg,  and  was  thereafter  worthless.  The  second 
count  charges  the  same  negligence  in  not  giving  the  statu- 
tory signals  for  the  crossing,  and  in  addition  charges  that  the 
employes  of  appellant  carelessly  and  negligently  caused  large 
quantities  of  steam  to  escape  unnecessarily  from  the  engine 
with  loud  and  startling  noises,  by  which  the  horse  became 
frightened,  uncontrollable,  and  ran  away.  To  the  declara- 
tion a  plea  of  not  guilty  was  filed.  A  trial  was  had  with  a 
jury  that  returned  a  verdict  finding  the  appellant  guilty 
and  assessing  appellee's  damages  at  $200,  upon  which  a 
judgment  was  entered. 

The  issues  of  fact  presented  to  and  passed  upon  by  the 
jury  were:  Did  the  employes  of  appellant  fail  to  ring  the 
bell  or  sound  the  whistle  as  approaching  the  Central  avenue 
public  crossing,  and  by  reason  of  such  failure  was  appellee's 
horse  injured  If  Did  appellant's  employes  carelessly  and 
negligently  cause  large  quantities  of  steam  to  escape  from 
the  engine,  with  loud  and  startling  noises,  by  reason  of 
which  appellee's  horse  reared  up  and  fell  and  broke  his  leg } 
Was  the  street  muddy  and  slippery  where  appellee's  horse 
fell  and  received  his  injury?  What  damages  did  appellee 
sustain  on  account  of  the  loss  of  his  horse  ?  The  assumption 
is  warranted  from  the  verdict  of  the  jury  that  their  finding 
on  these  issues  of  fact  was  for  appellee.  There  was  a  con- 
flict in  the  testimony  on  each,  and  it  can  not  be  said  that 
the  verdict  is  not  sustained  by  evidence.  It  was  for  the 
jury  to  determine  with  whom  was  the  weight  of  the  evi- 
dence, and  we  hold  the  verdict  should  stand. 

It  is  claimed  on  behalf  of  appellant,  that  the  first  instruc- 
tion given  for  appellee  is  erroneous  and  should  not  have 
been  given.  While  this  instruction  may  be  the  subject  of 
unfavorable  criticism,  because  too  general,  and  not  contain- 
ing certain  limitations,  still  it  does  not  appear  it  could  be 
harmful,  when  taken  in  connection  with  those  given  on 
behalf  of  appellant  and  appellee. 

The  restriction  asked  to  be  placed  on  appellee's  second 
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instruction,  that  the  use  of  the  phrase  ^'at  the  time  of 
the  injury,  using  ordinary  care,"  etc.,  means  at  the  instant 
the  injury  occurred,  is  not  borne  out  by  the  language  of  the 
instruction,  and  hence  is  not  misleading:. 

The  second  instruction  asked  by  appellant  and  given  by 
the  court,  was  not  marked  either  ** Given"  or  "Refused." 
It  is  claimed  this  was  error.  It  does  not  appear  from  the 
record  that  this  objection  was  urged  in  the  court  below  as 
a  ground  for  a  new  trial,  nor  is  it  assigned  on  the  record  in 
this  court  ^  one  of  the  errors  complained  of.  If  it  were 
reversible  error^  it  is  now  too  late  to  be  available,  A  judg- 
ment will  not  be  reversed  merely  because  the  instructions 
were  not  marked  "  Given "  when  the  record  shows  they 
were  given.  Frame  &  Son  v.  Murphy,  66  111.  App.  555; 
Cook  V.  Hunt,  24  III.  535;  McEenzie  v.  Remington,  79  IlL 
388;  Tobin  v.  The  People,  101  111.  121. 

Believing  there  is  no  reversible  error  in  this  record,  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Charles  6.  Wineteer  et  a1.  v.  M.  B.  Simonson  et  aL 

1.  Verdicts— On  Conflicting  Evidenoe.—lt  is  a  well-settled  rule  of 
law  that  tlie  verdict  of  a  jury  will  not  be  disturbed  where  there  Is  a 
shaj^  conflict  in  the  evidence,  when  it  does  not  appear  from  the  record 
that  the  jury  was  influenced  by  passion,  prejudice  or  partiality. 

2.  Estoppel — To  Deny  Postesaion  of  Oooda  Replevied. — Where  the 
defendant  in  a  proposed  replevin  suit  agrees  with  the  plaintiff  to  con- 
sider and  treat  the  propcurty  as  in  his  (the  defendant's)  actual  possession 
for  the  purpose  of  testing  the  rights  of  the  parties,  he  will  be  estopped 
ttom  denying  that  the  property  was  in  his  possession  when  the  demand 
was  made. 

8.  Appellate  Court  Practice— WTicrc  the  Abstrfict  i8  Incomplete, — 
Where  an  appellant  omits  from  his  abstract  all  instructions  ^iven  at  his 
request,  the  court  may  be  justified  in  not  discussing  instructions  appear- 
ing in  the  abstract  given  at  the  request  of  the  appellee. 

Replerlii. — Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1897.    Affirmed.    Opinion  filed  June  8,  1898. 
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Graham  &  Milleb  and  Georgb  M.  Morgan,  attorneys 
for  appellants. 

8.  H.  CuMMiNos,  attorney  for  appellees. 

Mb.  Justiok  Glenn  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  brought  in  Sangamon 
Circuit  Court,  resulting  in  a  verdict  and  judgment  for 
appellees. 

•  Three  pleas  were  filed.  Non  cepit^  iion  detinet^  and  prop- 
erty in  Charles  G.  Wineteer,  appellant.  The  property 
involved  in  this  controversy  is  a  piano  and  a  stool. 

Shortly  before  the  commencement  of  this  suit,  the  piano 
was  in  the  possession  of  Cummings,  attorney  for  appellees, 
who  claimed  to  be  holding  it  for  his  clients.  At  the  same 
time  appellant  Wineteer  wa«  claiming  title  to  theproperty 
by  virtue  of  a  Bale  under  a  chattel  mortgage.  It  is  claimed 
by  appellees  that  they  were  about  to  commence  a  replevin 
suit  for  this  property,  and  it  was  agreed  between  the  appel- 
lants and  appellees,  through  their  attorney,  Cummings,  that 
it  should  remain  with  Cummings,  but  be  treated  as  being  in 
the  430$session  of  Wineteer,  and  if  the  finding  should  be  in 
his'  favor  it  should  be  turned  over  to  him  without  further 
controversy.  Wineteer  denies  that  any  such  agreement 
was  made.  Appellees  claim  that  Mrs.  Simonson  received 
from  her  brother  a  note  and  mortgage  for  $310,  which  she 
transferred  to  Wineteer,  in  consideration  for  which  he  dis- 
charged all  their  indebtedness  to  him.  This  he  claims  was 
transferred  to  him  simply  for  collection,  and  not  in  satisfac- 
tion of  their  indebtedness.  It  is  contended  by  appellants 
that  no  demand  of  them  for  the  property  was  made  before 
the  commencement  of  this  suit,  and  by  appellees  there  was. 
Upon  each  of  these  questions  there  was  a  conflict  in  the 
evidence. 

The  jury  found  on  each,  that  the  weight  of  the  evidence 
was  with  the  appellees.  It  is  a  well-settled  rule  of  this,  and 
the  Supreme  Court,  that  the  verdict  of  a  jury  will  not  be 
disturbed  where  there  is  a  sharp  conflict  in  the  evidence, 
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when  it  does  not  appear  from  the  record  that  the  jury  was 
influenced  by  passion,  prejudice  or  partiality. 

Appellants  are  estopped  from  denying  the  property  was 
in  their  possession  when  the  demand  \Vas  made  and  writ  of 
replevin  issued,  by  the  agreement  with  appellees  to  consider 
and  treat  the  property  as  in  Wineteer's  actual  possession  for 
the  purpose  of  testing  his  right  to  it.  Gaff  v.  Harding, 
60  111.  61. 

As  counsel  for  appellants  have  seen  fit  to  omit  from  their 
abstract  all  the  instructions  given  for  appellants,  we  think 
we  are  justified  in  not  discussing  the  instructions  appear- 
ing in  the  abstract,  complained  of.  Chapman  v.  Chapman, 
129  111.  886;  27  111.  App.  487;  Fisher  v.  Cook,  28  111.  App. 
621. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Polly  A.  Trower  v.  H,  J.  Wehner  et  al.,  Partners,  etc. 

1.  Landlord  and  Tenant— OUigfaf ion  of  Landlord  to  Repair.^ As 
to  that  portion  of  a  building  and  appurtenances  over  which  he  retains 
control,  a  landlord  must  be  held  to  also  retain  the  responsibility  to  keep 
the  same  in  reasonable  repair  so  as  to  protect  his  tenants  in  such  build- 
ing from  loss  or  injury. 

Trespass  on  the  Casey  against  a  landlord  for  failure  to  repair  a  roof. 
Appeal  from  the  Circuit  Court  of  Moultrie  County;  the  Hon.  Francis 
M.  Wriqht,  Judget  presiding.  Heard  in  this  court  at  the  November 
term,  18d7.    Affirmed.    Opinion  filed  June  8,  1898. 

•    John  R.  &  Walter  Eden,  attorneys  for  appellant, 
Harbaugh  &  Whitakbr,  attorneys  for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case,  brought  by  appellees  to 
recover  for  injury  to  their  goods,  caused  by  the  neglect  and 
failure  of  appellant  to  keep  the  roof  of  a  building  in  proper 
repair,  so  as  to  prevent  leakage  in  a  room  on  the  first  floor, 


656  Appellate  Courts  of  Illinois. 

Vol.  75.]  Trower  v.  Wehner. 

■         -  I  -     -^  -         -  -  ■  -^  _    ■ — 

occupied  by  them  as  a  clothing  store,  under  a  lease  from 
appellant. 

On  the  first  day  of  October,  1895,  appellant  leased  to 
appellees  by  a  written  lease  duly  executed,  the  lower  room 
of  the  three-story  brick  building,  on  the  south  side  of  the 
public  square,  situated  on  lot  three,  block  seventeen,  in  the 
city  of  Sullivan,  county  of  Moultrie,  State  of  Illinois,  for 
the  term  of  five  years,  commencing  on  the  first  day  of 
October,  1893,  for  the  annual  rental  of  $300.  This  lease 
contained  the  usual  covenant  to  repair  by  the  lessees,  that 
is,  '^  that  at  the  expiration  of  the  time  mentioned  in  this 
lease,  peaceable  possession  of  said  premises  shall  be  given 
to  said  party  of  the  first  part  in  as  good  condition  as  they 
now  are,  the  usual  wear,  inevitable  accidents  and  loss  by 
fire  excepted." 

On  the  night  of  the  sixth  of  June,  1896,  a  wind  and  rain 
storm  of  considerable  violence  came  up  and  beat  upon  the 
roof  of  this  building  and  tore  off  a  patch  of  the  roof,  and 
the  rain  ran  through  the  roof  into  the  rooms  on  the  third 
and  second  fioors,  and  from  thereinto  the  room  on  the  first 
floor,  on  appellees' goods,  and  damaged  them.  On  the  trial 
of  the  case  in  the  court  below,  the  jury  assessed  appellees' 
damages  at  $200. 

By  the  terms  of  this  leasing  appellees  acquired  no  right 
to  or  control  over  any  part  of  the  building  except  the  room 
on  the  first  floor,  and  as  to  this  room  they  entered  into  a 
covenant  with  appellant  to  keep  it  in  repair.  The  fair  im- 
plication from  this  express  undertaking  on  the  part  of 
appellees  is  that  the  lessor  undertook  to  keep  the  residue  of 
the  building  in  repair.  Bissell  v.  Lloyd,  100  111.  214.  It 
appears  from  the  evidence  that  appellant,  by  her  agent, 
repeatedly  had  the  r6of  repaired,  between  the  time  appel- 
lees' time  commenced  and  the  time  the  injury  complained 
of  was  sustained.  This  is  a  convincing  circumstance  that 
appellant  retained  control  of  the  building.  The  landlord 
therefore  having  retained  the  control  over  the  roof,  can  not 
be  exonerated  from  the  responsibility  to  keep  it  in  a  rea^ 
sonably  safe  and  secure  condition.    As  to  that  portion  of  the 
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building  and  appurtenances  over  which  he  retains  control, 
he  must  be  held  to  also  retain  the  responsibility  to  keep  the 
same  in  reasonable  repair  so  as  to  protect  his  tenants  in 
such  Imilding  from  loss  or  injury.  Payne  v.  Irvin,  144  111. 
482;  Priest  v.  Nichols,  116  Mass.  40i. 

It  is  disclosed  by  the  evidence  in  this  case  that  the  roof 
was  one  that  could  not  well  be  repaired  without  the  use  of 
new  tin;  it  was  full  of  holes  and  rusted  out,  and  this  place 
could  not  be  stopped,  from  which  it  would  seem  the  roof 
was  not  kept  in  a  reasonably  safe  and  secure  condition. 
Whether  the  damages  sustained  by  appellees  was  caused  by 
appellant  negligently  failing  to  keep  the  roof  in  a  reasonably 
safe  and  secure  condition,  or  by  reason  of  an  unusual  storm, 
against  which  ordinary  care  and  prudence  could  not  provide, 
were  both  questions  of  fact  fairly  presented  to  the  jury  with 
proper  instructions,  and  we  think  their  finding  is  clearly 
sustained  bv  the  evidence.  We  hold  that  the  well-settled 
rule  that  a  landlord  is  not  bound  to  keep  the  premises  of  his 
tenant  in  repair  without  an  express  covenant  to  that  effect, 
and  therefore  can  not  be  held  responsible  for  negligence  if 
out  of  repair,  and  damages  accrue  in  consequence  thereof, 
has  no  application  to  the  facts  presented  in  this  case,  and 
consequently  the  court  did  not  err  in  giving  appellees'  first 
and  second  instructions,  or  in  refusing  appellant's  first,  third, 
seventh,  and  eighth  instructions.  If  the  injury  causing  the 
damages  had  been  the  result  of  the  room  on  the  first  fioor 
not  having  been  kept  in  a  reasonably  safe  and  secure  state 
of  repair,  then  appellant  could  have  rightfully  invoked  the 
foregoing  rule. 

The  record  in  this  case  being  substantially  free  of  error, 
and  substantial  justice  having  been  done,  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

Yok  LXXY  43 
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City  of  Decatur  et  aL  y.  Ann  Rogers  et  aL 

1.  Injunctions— 77»e  Oranting  of  a  Temporary  Injunction  Sustained, 
— The  court  holds  that  the  action  of  the  Circuit  Court  in  granting  a 
temporary  injunction  in  this  case  was  justified  by  the  facts  set  out  in  the 
bill  of  complaint,  and  that  until  the  bill  is  answered  and  the  cause  heard 
the  complainants  are  entitled  to  the  preliminary  injunction  that  wna 
awarded. 

Injanetiou. — Appeal  from  the  Circuit  Court  of  Macon  County;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1897.    Affirmed.    Opinion  filed  June  8,  l^US. 

J.  M.  Leb  and  Mills  Bros.,  solioitors  for  appellants. 

Wm.  T.  Cusbins,  W.  C.  Johns  and  H.  Ceea,  solicitors  for 
appellees. 

Per  Curiam. 

The  appellants,  on  a  bill  of  complaint  in  chancery  filed 
against  them  by  the  appellees  in  the  Circuit  Court  of  Macon 
County,  were  temporarily  enjoined  from  settling  with  8. 
A.  Tttttle  &  Co.,  for  work  done  and  material  furnished 
under  and  by  virtue  of  "  An  ordinance  providing  for  the 
improvement  of  West  Eldorado  street  from  Van  Dyke  street 
west  to  the  west  end  of  said  Eldorado  street,"  pa^ed  by  the 
city  council  of  Decatur,  and  from  paying  said  firm  any 
money  whatever  on  account  of  a  contract  between  them  and 
the  city  of  Decatur  for  the  making  of  said  improvement, 
and  from  issuing  and  delivering  to  them  any  bonds,  vouchers 
or  other  evidence  of  indebtedness  of  the  said  city,  in  pay- 
ment of  deferred  installments  of  special  taxes  mentioned  in 
said  ordinance,  and  from  paying  them  any  moneys  whatever 
on  account  of  said  alleged  improvement,  until  a  further 
hearing  of  the  cause. 

The  temporary  injunction  was  ordered  to  issue  upon 
motion  of  the  appellees,  based  upon  their  bill  of  complaint 
sworn  to. 
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The  appellants  resisted  said  motion  and  excepted  to  the 
court  making  this  order  for  the  temporary  injunction,  and* 
bring  the  case  to  this  court,  claiming  that  the  facts  set  out 
in  the  bill  of  complaint  did  not  warrant  the  granting  of  the 
temporary  injunction  ordered. 

We  have  carefully  read  the  bill  and  the  briefs  of  counsel 
for  the  parties,  and  after  fully  considering  them  we  think 
the  order  of  the  Circuit  Court  granting  the  temporary 
injunction  set  out  in  this  record  was  justified  from  the  facts 
set  out  in  said  bill  of  complaint;  and  until  said  bill  is 
answered  and  the  cause  heard  the  appellees  were  entitled  to 
the  praliminary  injunction  that  was  awarded. 

Order  affirmed. 


Chicago  and  E.  I.  B.  B.  Co.  y.  H.  M.  Blair. 

1.  RAn.RO  ADS — Liability  off  for  Failure  to  Fence  2Vacfc.— Where 
stock  enters  a  railroad  right  of  way  at  a  place  exempted  from  the  opera- 
tion of  the  statute  in  regard  to  fences  and  cattle  guards,  and  wanders 
along  the  track  to  a  place  not  exempted,  because  of  a  failure  to  erect  a 
suitable  fence  or  cattle  guard,  and  is  there  killed  by  a  train,  the  railroad 
company  is  liable. 

2.  Sahb — Duty  of,  to  Fence  Tracks— Depot  Grounds  Exempt.^&Mch 
part  of  the  depot  grounds  of  a  railroad  company  as  is  necessary  for  the 
use  of  the  road  by  the  public  is  excepted  from  the  operation  of  the  stat^ 
ute  even  though  not  within  an  incorporated  city  or  village. 

,  3.  Appeals  and  Errors — Errors  in  Instructions  Where  the  Judg- 
ment is  Clearly  Right. — Where,  on  the  facts  as  shown  by  the  record,  the 
judgment  of  the  trial  court  is  clearly  right,  this  court  will  not  interfere 
on  account  of  an  error  in  an  instruction. 

Trespass  on  the  Case,  for  killing  stock.  Appeal  from  the  Circait  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  W.  Bookw alter.  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1897.  Affirmed. 
Opinion  filed  June  8,  1898. 


W.  J.  Calhoun,  attorney  for  appellant. 
TiLTON  &  CuNDiFF,  attomoys  for  appellee. 


«  /•- 
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Mb.  PfiKsiDiNG  Justice  Habkeb  dbliykbed  the  opinion 
OF  THE  Cocirr. 

This  is  an  appeal  from  a  judgment  rendered  by  appellee 
in  an  action  against  appellant  for  the  killing  of  a  mare  and 
colt  by  a  train  upon  the  right  of  way  where  the  law  re- 
quired appellant  to  fence. 

.  A  reversal  is  sought  because  appellant  was  exempted 
from  fencing  its  right  of  way  at  the  place  where  the  stock 
went  upon  the  track,  and  because  the  court  improperly 
instructed  the  jury. 

West  Newell  is  a  station  on  appellant's  railroad.  The 
only  buildings  there  are  the  store,  residence  and  stable  of 
appellee,  located  on  the  west  side  of  the  railroad  track, 
which  at  that  point  extends  north  and  south.  A  public 
highway  crosses  the  railroad  at  right  angles,  so  that  appel- 
lee^s  store  is  at  the  southwest  intersection  of  the  highway 
and  right  of  way. 

On  the  east  side  of  the  main  tracks  and  at  the  southeast 
intersection  with  the  highway  is  a  passenger  platform.  On 
the  west  side  of  the  main  tracks  is  a  side  track,  by  which 
and  south  of  the  highway  are  located  stock  pens,  corncribs 
and  scales,  which  are  used  by  the  public  in  transacting  busi- 
ness with  appellant.  The  right  of  way  is  open  for  800  feet 
south  and  for  930  north  of  the  highway.  There  are  no 
structures  on  the  north  side  of  the  highway,  but  the  evi- 
dence &hows  there  was  a  team  track  leading  along  the  side 
track  and  occasionally  used  by  the  public  for  unloading 
coal  and  for  loading  ties  and  other  timber.  The  chief 
loading  and  unloading  done  by  the  public  was  south  of  the 
highway,  however. 

Appellee's  mare  and  colt  escaped  from  his  bam  in  the 
night  time  and  entered  the  right  of  way  south  of  the  high- 
way. Wandering  from  there  to  the  north,  they  were  killed 
at  a  point  nearly  800  feet  north  of  the  highway. 

The  evidence  clearly  shows  that  at  the  point  where  the 
stock  first  went  upon  the  track  appellant  was  exempt  from 
fencing. 

It  was  at  a  place  used  by  the  public  in  receiving  and  load- 
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ing  freight.  That  fact  would  not  exempt  appellant  from 
liability,  however,  if  they  were  killed  at  a  point  not  excepted, 
and  had  reached  there  because  of  appellant^s  failure  to  pro- 
tect by  suitable  fence  and  cattle  guard. 

This  court  has  held  that  where  stock  enters  a  railroad 
right  of  way  at  a  place  excepted  from  the  operation  of  the 
statute  and  wanders  along  the  track  to  the  place  not 
excepted,  because  of  failure  to  erect  a  suitable  cattle  guard, 
and  is  there  killed  by  a  train,  the  company  is  liable.  The 
"Wabash  Eailroad  Company  v.  Pickrell,  72  111.  App.  601. 

Taking  the  most  favorable  view  of  the  testimony  from 
appellant's  standpoint,  it  was  not  necessary  to  the  use  of 
the  side  track  by  the  public  that  the  right  of  waj^  be  open 
for  more  than  500  feet  north  of  the  highway.  Between  that 
point  and  the  cattle  guard  was  a  distance  of  over  400  feet 
where  the  statute  imposed  the  duty  of  erecting  fences  and 
cattle  guards  suitable  to  keep  out  stock.  Had  appellant 
performed  its  duty  in  that  regard,  appellee's  mare  and  colt 
would  not  have  gone  to  the  point  where  they  were  killed. 

The  court  erred  in  instructing  the  jury,  as  it  did  for 
appellee,  that  a  legal  obligation  rested  upon  appellant  to 
fence  and  maintain  cattle  guards  along  its  entire  line  of 
road,  except  at  highway  crossings  and  within  incorporated 
cities,  towns  and  villages. 

In  construing  the  statute  on  which  this  action  is  based, 
our  Supreme  Court  has  held  that  such  part  of  the  depot 
grounds  necessary  for  the  use  of  the  road  by  the  public  is 
excepted  from  the  operation  of  the  statute  even  though  not 
within  an  incorporated  city  or  village. 

But  the  court  correctly  gave  tl^e  jury  the  law  and  fully 
covered  this  point  in  instructions  for  appellant. 

And  had  such  instructions  not  been  given  for  appellant, 
we  should  refuse  to  disturb  the  judgment  because,  on  the 
facts,  it  is  right. 

Judgment  affirmed. 
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Lonis  W.  Lncas  t.  People  of  the  State  of  Illinois. 

1.  False  Represbmtatioi9&— iSeoa.  96*  and  97,  Chap.  S8,  R.  8.,  Con- 
strued.—The  court  holds  that  Sec.  96  of  the  Criminal  Code  was  not  in- 
tended to  include  cases  where  the  defrauded  party  parts  with  his  money 
as  a  loan,  but  that  where  a  loan  is  procured  by  the  false  representations 
of  the  borrower  as  to  his  solvency,  the  case  falls  within  section  97,  pro- 
vided the  representations  are  in  writing. 

< 
Indlctmeut,  for  false  pretenses.    EIrror  to  the  Circuit  Court  of  Mc- 
Lean County;  the  Hon.  R.  A.  Russell,  Judge,  presiding.    Heard  in 
this  court  at  the  November  term,  1897.    Reversed  and  remanded  with 
directions.    Opinion  filed  June  8,  1896. 

8.  P.  BoBiNSON  and  Tipton  &  Tipton,  attorneys  for  plaint- 
iflf  in  error. 

KoBEET  L.  Fleming,  state's  attorney,  for  defendant  In 
error;  O.  B.  Trowbridge  and  J.  A.  Bohbeb,  of  counsel. 

Mr.  Presiding  Justice  Habkbb  delivered  the  opinion  of 
THE  Court. 

The  plaintiff  in  error  was  tried  and  convicted  upon  the 

following  indictment : 

State  of  Illinois,  ) 
McLean  County,    j 

Of  the  February  term  of  the  McLean  County  Circuit 
Court,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  ninety-seven.  The  grand  jurors  chosen,  selected 
and  sworn  in  and  for  the  county  of  McLean  in  the  name  and 
by  the  authority  of  the  people  of  the  State  of  Illinois,  upon 
their  oaths  present  that  Louis  W.  Lucas,  late  of  said  county, 
on  the  10th  day  of  December  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ninety-five,  at  and  within  said 
county  of  McLean  and  State  aforesaid,  applied  to  one  Mrs. 
E.  D.  Metcalf  for  the  loan  to  him,  said  Louis  W.  Lucas,  of 
the  sum  of  one  hundred  dollars;  and  he,  the  said  Louis  W. 
Lucas,  then  and  there  requested  that  the  said  Mrs.  £.  D. 
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Metcalf  should  then  and  thei*e  loan  to  him,  the  said  Louis  W. 
Lucas,  the  said  sum  of  one  hundred  dollars  for  one  year, with 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  that 
the  said  Mrs.  E.  D.  Metcalf  should  then  and  there  take  and 
accept  as  evidence  of  the  said  loan  the  unsecured  promissory 
note  in  the  usual  form,  of  him,  the  said  Louis  W.  Lucas. 
And  the  said  Louis  W.  Lucas,  with  intent  to  cheat  and 
defraud  the  said  Mrs.  E.  D.  Metcalf  and  for  the  purpose 
of  obtaining  the  said  loan  of  said  sum  of  money  upon  the 
terms  aforesaid  and  upon  his  unsecured  promissory  note  as 
aforesaid,  then  and  there  represented  and  falsely  pretended 
to  the  said  Mrs.  E.  D.  Metcalf  that  he,  the  said  Louis  W. 
Lucas,  was  then  and  there  in  solvent  circumstances,  and  was 
then  and  there  abundantly  able  to  pay  the  said  obligation 
and  all  other  obligations  by  him  then  and  there  owing,  and 
that  he  then  and  there  owned  and  held  in  his  own  name  a 
certain  property  at  and  within  said  county,  on  which  said 
property  he,  the  said  Louis  W.  Lucas,  then  and  there  resided, 
of  the  value  of,  to  wit,  three  thousand  dollars,  and  that  he 
then  and  there  owned  and  held  in  his  own  name  certain 
other  real  estate  situate  in  said  county  and  State  aforesaid, 
of  the  value  of,  to  wit,  one  thousand  dollars;  and  the  said 
Louis  W.  Lucas  then  and  there  represented  and  falsely  pre- 
tended to  the  said  Mrs.  E.  D.  Metcalf  that  all  the  said 
real  estate  was  then  and  there  free  and  clear  of  all  incum- 
brances; by  means  of  which  said  false  representations  and 
pretenses  the  said  Louis  W.  Lucas  did  then  and  there  unlaw- 
fully, knowingly  and  designedly  obtain  from  Mrs.  E.  D.  Met- 
calf  the  sum  of  one  hundred  dollars,  lawful  money  of  the 
United  States  of  America,  of  the  goods  and  chattels  of  the 
said  Mrs.  E.  D.  Metcalf,  with  intent  then  and  there  to  cheat 
and  defraud  said  Mrs.  E.  D.  Metcalf  of  the  same;  whereas 
in  truth  and  in  fact  the  said  Louis  W.  Lucas  was  not  then 
and  there  in  solvent  circumstances,  and  was  not  then  and 
there  able  to  pay  the  said  obligation  and  all  other  obliga- 
tions by  him  then  and  there  owing;  and  whereas,  in  truth 
and  in  fact  the  said  Louis  W.  Lucas  did  not  then  and  there 
own  and  hold  in  his  own  name  a  certain  property  at  and 
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Arithin  said  countv*,  on  which  property  he,  the  said  Locas, 
then  and  there  resided,  and  that  he  did  not  then  and  there 
own  and  hold  in  his  own  name  certain  other  or  any  other 
real  estate  situate  in  said  county  and  State  aforesaid,  so 
falsely  represented  and  pretended  as  aforesaid,  as  the  said 
Louis  W.  Lucas  then  and  there  well  knew,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  people  of  the 
State  of  Illinois. 

ROBRKT  L.  FlIEMINO. 

State's  Attorney  in  and  for  said  McLean  County. 

In  the  view  taken  by  us,  it  is  unnecessary  to  consider  in 
this  o|)inion  any  of  the  alleged  errors  except  the  refusal  of 
the  court  to  quash  the  inciictment. 

It  is  claimed  bv  the  state's  attorney  that  the  indictment 
is  based  upon  section  96  of  our  Criminal  Code,  the  first  sec- 
tion relating  to  false  pretenses.    Hurd's  Itevised  Statutes, 

It  is  contended  by  the  plaintifiF  in  error  that  the  charge 
made  against  him  in  the  indictment  is  obtaining  credit  from 
Mrs.  Metcalf  by  means  of  false  representations  as  to  his 
solvency,  whereby  she  was  defrauded  of  her  money,  and  that 
such  an  offense  falls  within  section  97  and  not  within  sec- 
tion 90  of  the  Criminal  Code  under  the  heading  of  ^^  False 
Pretenses." 

Under  the  heading  of  '*  False  Pretenses,"  section  96  pro- 
vides that  ^^  Whoever,  with  intent  to  cheat  or  defraud 
Another,  designedly  *  *  *  by  any  false  pretense  obtains 
the  signature  of  any  person  to  any  written  instrument,  or 
obtains  from  any  ]ierson  any  money,  personal  proi^erty  or 
valuable  thing,  shall  be  fined."  etc.  Section  97  provides  that 
''  Whoever,  by  any  false  representations  in  writing,  signed 
by  him,  of  his  own  respectability,  wealth,  or  mercantile 
correspondence  or  connections,  obtains  cnedit  and  thereby 
defrauds  any  person  of  money,  goods,  chattels,  or  any 
valuable  thing    *    ♦    *    shall  be  sentenced,"  eta 

It  is  clear  that  a  good  indictment  for  obtaining  credit  by 
means  of  false  representation  must  aver  that  the  false  rep- 
resentation was  in  writins:. 
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The  turning  point  as  to  this  indictment,  therefore,  is  as 
to  whether  the  transaotion  between  the  plaintiff  in  error 
and  Mrs.  Metcalf  was  the  obtaining  of  credit  from  her,  or 
was  it  an  olfense  coming  within  the  contemplation  of  sec- 
tion 96. 

If  it  was  the  obtaining  of  credit,  although  the  effect  of  it 
was  to  defraud  her  of  her  money,  it  would  not  be  an  offense 
under  section  96,  because  the  legislature  has  specifically 
made  the  obtaining  of  credit  by  false  representation  an 
offense  under  the  other  section. 

That  is  practically  conceded  by  the  state's  attorney. 
He  contends,  however,  that,  "  Primarily,  Lucas  obtained 
from  Mrs.  Metcalf  money,  and  not  credit." 

But  the  money  was  obtained  by  means  of,  and  a  result  of 
the  credit.  The  word  credit,  derived  from  the  Latin  credere^ 
to  trust,  is  here  used  in  its  commercial  sense.  It  is  the  cou- 
iidence  reposed  in  the  ability  and  intention  of  a  purchaser 
or  borrower  to  make  payment,  at  some  future  time,  either 
specified  or  indefinite.  When  a  merchant  sells  his  wares 
upon  an  expressed  or  implied  promise  that  the  purchaser 
will  pay  for  them  at  some  future  time,  he  gives  credit. 
When  the  banker  or  broker  lends  money  upon  the  promise 
of  the  borrower  to  repay  it  at  some  future  time  he  thereby 
gives  credit.  It  may  be  given  because  of  the  reputation  or 
representations  for  solvency  and  honesty  of  the  purchaser 
or  borrower  or  because  of  tendered  and  approved  security. 
It  is  against  the  obtaining  of  it  by  false  representation, 
whereby  the  seller  or  lender  is  defrauded  of  his  money  or 
goods,  that  section  97  is  directed. 

The  state's  attornev  contends  that  section  97  was  intended 
to  apply  only  to  cases  where  credit  was  sought  and  obtained 
in  mercantile  transactions,  as  between  customer  and  mer- 
chant, retailer  and  jobber,  and  the  like — and  that  it  should 
b3  confined  to  such  cases.  Such  construction  would  do  great 
violence  to  the  language  employed,  and,  as  we  conceive,  to 
tie  spirit  of  the  legislation.  As  we  view  it,  the  proper  con- 
struction to  place  upon  the  two  sections  is  that  section  96 
was  intended  to  include  cases  where  the  defrauded  party 
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parted  with  his  money  in  some  other  sense  than  as  a  loan, 
and  that  where  the  loan  was  procured  by  the  false  repre- 
sentation of  the  borrower  as  to  his  solvency,  the  case  falls 
within  section  97,  provided  the  representation  was  in  writ- 
ing, of  course. 

In  this  case  Lucas,  by  his  false  representation,  caused  Mrs. 
Metcalf  to  repose  confidence  in  his  solvency. 

By  falsely  representing  his  "  wealth"  he  "obtained  cr^it " 
from -her.  His  false  representation  as  to  his  solvency  and 
ownership  of  real  estate  was  made  for  the  purpose  of  "  ob- 
taining credit." 

The  motion  to  quash  the  indictment  should  have  been 
sustained. 

The  judgment  of  conviction  will  be  reversed  and  the 
cause  remanded  with  instructions  to  the  County  Court  to 
sustain  the  motion  to  quash  the  indictment. 

Eeversed  and  remanded. 


John  W.  Crnm  v.  Charles  D.  Meiher. 

1.  Public  Policy— Farora  the  AppUcaiion  of  a  Debtor' 8  Assets  to  the 
Payment  of  His  Debts, — The  law  favors  the  application  of  a  debtor's 
property  to  the  payment  of  his  debts  with  as  small  expense  as  possible, 
and  where  the  debtor  has  elected  to  transfer  title  to  his  property  to  sat- 
isfy the  claim  of  a  creditor,  courts  will  not  interfere,  even  where  the 
consideration  is  less  than  the  value  of  the  property. 

2.  Dbcrebs— Suafatned  by  the  Evidence,— The  court  discusses  the 
evidence,  concluding  that  it  amply  sustains  the  decree  of  the  trial  court, 
and  that  said  decree  should  be  affirmed. 

Bill,  to  have  a  deed  declared  to  be  a  mortgage.  Error  to  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Jambs  A.  Cbeighton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1897.  Affirmed. 
Opinion  filed  June  8, 1898. 

Patton,  Hamilton  &  Patton,  attorneys  for  plaintiff  in 
error. 

F.  W.  BuBTON  and   Rinakeb  &  Binakeb,  attorneys  fqr 
defendant  in  error. 


Third  District — November  Term,  1897.    667 

Grum  V.  Meiher. 

Mr.  Prbsidino  Justiob  Habkeb  delitbbbdthb  opinion  of 
THE  Court. 

On  the  10th  of  April,  1888,  John  W.  Crura,  the  plaintiff 
in  error,  being  indebted  to  one  B.-M.  Burke  in  the  sum  of 
$7,261.73,  which  was  secured  by  deed  of  trust  on  240  acres 
of  land  in  Macoupincounty,  executed  and  delivered  a  deed 
to  Burke  for  the  land.  The  deed  recited  that  it  was  exe- 
cuted in  full  discharge  of  the  note  secured  by  the  trust  deed 
and  in  full  satisfaction  of  the  mortgac^e  lien.  Burke  there- 
upon leased  the  land  to  Crum  for  a  year,  and  made  a  bond 
for  a  deed  conditioned  to  reconvey  upon  Crum's  paying 
$7,261.78  and  eight  per  cent  interest,  in  one  year. 

At  the  expiration  of  the  year  Crum  was  unable  to  pay. 
He  applied  to  one  John  C.  Anderson,  who  bought  the  land 
of  Burke,  as  Anderson  claims,  and  paid  Burke  $7,628.12  for 
it.  Burke  executed  a  deed  to  Anderson,  who  agreed  to  con- 
vey to  Crum  on  his  paying  the  amount  paid  Burke  and 
eight  per  cent  interest  thereon,  and  executed  bond  to  that 
effect.  Crum  was  unable  to  pay  Anderson  within  the  time 
limit  fixed  by  the  bond  and  applied  to  Charles  D.  Meiher, 
the  defendant  in  error,  who  paid  Anderson  $7,706.12,  and 
received  from  Anderson  a  deed  for  the  land.  Thereupon 
Meiher  executed  to  Crum  a  bond  for  a  deed  conditioned  upon 
the  payment  of  $7,706.12  and  interest  at  eight  per  cent  by 
March  1,  1891,  with  usual*  provisions  as  to  time  of  payment 
beinof  of  the  essence  of  the  contract. 

On  the  2d  of  March,  1891,  Crum,  being  unable  to  pay  for 
the  land,  moved  off  of  it  and  Meiher  took  possession. 

At  the  February  terra,  1892,  of  the  Circuit  Court,  Crum 
filed  a  bill  in  chancery,  for  the  purpose  of  having  the  deed 
from  Anderson  to  Meiher  declared  a  mortgage,  praying  an 
accounting  and  a  decree  entitling  him  to  make  payment 
and  receive  conveyance.  After  a  hearing,  in  which  a  large 
amount  of  testimony  was  presented,  the  court,  on  the  Sth 
of  October,  1892,  found  the  issues  for  the  defendant  and  dis- 
missed the  bill. 

The  question  for  our  determination  is  one  of  fact.  Was 
the  transaction  wherebv  Meiher  obtained  title  to  the  land 
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an  absolute  purchase  with  a  contract  to  reconvey  to  Cram, 
or  a  mere  loan  to  him  of  the  money  paid  Anderson  ? 

It  would  render  this  opinion  too  lengthy  to. review  in  de- 
tail the  voluminous  testimony  contained  in  the  record.  We 
shall  do  nothing  more  in  that  direction  than  state  our  con- 
clusions upon  the  leading  matters  of  proof  in  dispute.  The 
original  indebtedness  was  created  in  1877,  by  a  loan  from 
the  guardian  of  B.  M.  Burke  to  Crum,  secured  by  a  trust 
deed  upon  the  land  in  question.  When  Burke  attained  his 
majority,  he  insisted  upon  a  settlement,  as  the  indebtedness 
had  increased  by  reason  of  non-payment  of  interest  and 
would  soon  be  barred  by  the  statute  of  limitation.  We 
think  the  conveyance  then  made  was  to  avoid  expense  of 
foreclosure,  and  that  it  was  the  understanding  of  the  par- 
ties that  the  transaction  was  a  sale  with  a  contract  to  recon- 
vey. The  note  which  rieprq^ented  the  old  indebtedness  was 
canceled  and  surrendered  to  Crum.  The  deed  itself  recited 
that  it  was  executed  in  full  discharge  of  the  note  and  in 
full  satisfaction  of  the  mortgage  lien  contained  in  the  trust 
deed.  There  was  no  new  note  or  other  evidence  of  indebt- 
edness executed. 

The  situation  was  that  of  a  mortgagor,  nnable  to  pay  the 
mortgage  debt,  for  the  purpose  of  canceling  the  indebted- 
ness and  relieving  himself  from  costs  and  further  liability, 
proposing  to  convey  the  mortgaged  premises  absolutely  to 
his  mortgagee.  The  situation  was  not  an  unusual  one,  and 
whenever  acted  upon  in  good  faith,  is  upheld  by  the  courts. 
The  law  favors  the  application  of  a  debtor's  property  to  the 
payment  of  his  debts  with  as  small  expense  as  possible,  and 
where  the  debtor  has  elected  to  transfer  title  of  his  prop- 
erty to  satisfy  the  claim  of  a  creditor,  courts  will  not  inter- 
fere, even  where  the  consideration  was  less  than  the  value 
of  the  property.  The  proofs  abundantly  show  that  the 
transaction  between  Meiher,  Anderson  and  Crum  was  a  sale 
of  the  land  to  Meiher,  with  a  contract  for  Meiher  to  sell 
and  convey  to  Crum  for  a  certain  price  within  a  certain 
time.  Crum  stands  alone  as  a  witness  in  support  of  the  con- 
tention that  it  was  a  mere  loan  to  him  of  the  money  paid 
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Anderson,  and  that  it  was  the  agreement  of  the  parties  that 
the  deed  should  be  considered  a  mortgage.  He  was  contra- 
dicted bv  Charlies  Meiher,  Chris  Meiher  and  F.  W.  Burton. 
The  papers  were  prepared  by  F.  W.  Burton,  an  attorney, 
who  was  explicit  in  his  inquiry  as  to  whether  the  transac- 
tion was  to  be  regarded  as  a  loan  or  a  sale.  The  three  wit- 
nesses testified  that  Crum  answered  with  Meiher  that  it 
was  a  sale  and  not  a  loan. 

We  do  not  see  how  the  Circuit  Court  could  have  found 
otherwise  than  against  the  complainant. 

Decree  affirmed. 


Arthur  Lawrence  v.  Georgia  Oglesby. 

1.  Consideration— (?t/<a  of  Property  by  WiU.  —A  disposition  of  prop- 
erty by  will  IS  a  sufficient  consideration  to  support  a  promise  by  the 
devisee  to  pay  money  to  a  third  person.  And  in  this  case,  the  evidence 
being  sufficient  to  satisfy  the  court  that  unless  the  promise  had  been 
made  the  will  would  have  been  changed,  appellant  (the  devisee)  is  in  no 
better  position  than  if  the  promise  had  been  made  before  the  execution 
of  the  instrument. 

Assnmpslt,  on  a  promise  made  in  consideration  of  a  devise.  Appeal 
from  the  Circuit  Court  of  Logan  County;  the  Hon.  Qeorob  W.  Herd- 
man,  Judfce,  presiding:.  Heard  in  this  court  at  the  November  term, 
1897.    Affirmed.    Opinion  filed  June  8,  1898. 

OsoAB  Allen,  attorney  for  appellant. 

A.  L.  Anderson  and  Beaoh  &  Hodnett,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Harkeb  delivebed  the  opinion 
OF  THifl  Court. 

This  is  an  appeal  from  a  judgment  for  $1,500,  which 
appellee  recovered  from  appellant  on  a  promise  made  by 
appellant  to  his  father  to  pay  appellee  that  sum  of  money. 

The  p?^rties  are  brother  and  sister,  and  children  of  Alex- 
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ander  Lawrence,  deceased.  The  evidence  in  the  record 
shows  that  after  their  father  had  made  his  will  he  met  with 
an  accident  that  caused  paralysis  and  ended  his  life  in  a  few 
weeks.  By  the  will  appellant  was  bequeathed  property, 
real  and  personal,  of  the  value  of  $20,000,  and  appellee  a 
life  estate  in  ninety  acres  of  land  of  the  value  of  $7,000. 
With  a  view  doubtless  of  a  more  equitable  disposition  of 
his  property  than  the  terms  of  the  will  provided,  the  de- 
ceased had,  before  meeting  the  accident,  contemplated  build- 
ing upon  the  land  bequeathed  to  appellee  a  dwelling  house 
to  cost  $1,500,  and  had  promised  appellee  to  do  so.  After 
the  accident,  and  while  he  realized  that  he  had  but  a  few 
days  to  live,  he  called  appellant  to  his  bedaide  and  exacted 
from  him  a  promise  to  pay  to  appellee  $1,500.  Upon  that 
promise  a  special  count  was  framed  which,  with  the  com- 
mon counts,  constituted  the  declaration.  Plea  of  the  gen- 
eral issue  was  filed,  and  a  trial  had  by  the  court  without  a 
jury,  resulting  in  a  judgment  as  above  stated. 

The  chief  cause  for  reversal  assigned  and  argued  is  that 
there  was  no  consideration  for  the  promise.  The  defense 
interposed  upon  the  trial  was  that  after  appellant  had  made 
the  promise  to  his  father  it  was,  by  agreement,  modified  so 
as  to  make  the  payment  of  the  $1,500  conditional  upon  his 
making  the  money  off  the  land  which  had  been  bequeathed 
to  him.  He  testified  that  subsequent  to  the  conversation 
in  which  he  promised  to  pay  appellee  the  $1,500  (a  conver- 
sation at  which  his  aunt  was  present  at  the  request  of  the 
deceased),  he  told  his  father  that  he  did  not  have  the  $1,500 
to  pay  his  sister,  and  desired  to  know  whether  his  father 
expected  him  to  mortgage  the  land  to  raise  the  money  to 
pay  her,  to  which  his  father  replied,  no;  that  he  only  wanted 
him  to  pay  it  as  he  should  make  it  off  the  land.  He  said 
that  no  other  person  was  present  at  that  conversation,  and 
he  does  not  appear  to  have  said  anything  about  it  until 
weeks  after  his  father  was  dead  and  buried.  Evidently  the 
trial  court  did  not  believe  him.  As  it  is  eamcHtly  insisted 
that  the  agreement  first  made  was  modified  by  appellant 
and  his  father  in  the  subsequent  conversation  whereby  he 
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had  agreed  to  pay  appellee  the  $1,500  only  as  the  money 
should  be  made  by  him  from  the  farm,  which  had  not  at 
the  time  of  the  commencement  of  the  suit  occurred,  we 
shall  dispose  of  that  contention  before  considering  the  more 
important  one  of  want  of  consideration  for  the  promise. 
We  have  grave  doubts  of  the  admissibility  of  appellant^s 
testimony  as  to  the  second  conversation.  But  whether  ad- 
missible or  not  we  do  not  believe  it.  He  knew  how  solic* 
itous  his  father  was  to  have  his  desires  understood  in  the 
first  conversation.  After  dismissing  from  his  presence  all 
others  who  were  in  his  room,  his  father  called  a  Mrs.  Turner 
and  appellant  to  his  bedside  and  said :  '^  I  want  you  to 
hear  what  I  am  going  to  say;  I  have  made  my  will."  He 
then  said  to  appellant,  '^  I  want  you  to  pay  Georgia  $1,500, 
not  mentioned  in  my  will.  Do  you  liear  that  ? "  Appel- 
lant answered  that  he  did.  Then  to  Mrs.  Turner  he  asked, 
**  You  hear  that,  Frank  ? "  Mrs.  Turner  answered  that  she 
did.  He  then  asked  of  appellant,  "Will  you  do  that, 
Arthur  ? "  To  which  appellant  replied  that  he  would.  If 
a  modification  as  grave  as  the  one  stated  by  appellant  was 
to  be  made  it  would  be  but  natural  that  the  father  would 
want  some  witness  to  it.  And  if  such  modification  was 
made  it  seems  strange  that  appellant  should  keep  that  fact 
concealed  during  the  remainder  of  his  father's  days  and  for 
five  or  six  weeks  after  his  death.  When  questioned  by  his 
sister  about  the  $1,500  he  gave  no  intimation  of  a  modifica- 
tion, but  told  her  that  he  had  agreed  with  his  father  to  pay 
her  that  sum  and  promised  her  to  do  so  without  limitation 
or  condition.  We  are  satisfied  there  was  no  such  modifica- 
tion and  that  the  idea  of  urging  it  did  not  occur  to  appel- 
lant until  after  his  father's  death. 

Counsel  for  appellant  recognizes  the  general  rule  of 
American  courts  that  the  person  for  whose  benefit  a  promise 
is  made  may  maintain  an  action  in  his  own  name  although 
the  consideration  does  not  move  from  him,  and  concedes 
that  appellee  may  recover  on  appellant's  promise  if  a  recov- 
ery could  be  had  at  all  upon  the  promise.  He  contends, 
however,  that  no  recovery  whatever  can  be  had  for  the 
reason  that  the  promise  was  not  supported  by  a  considera- 
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tion.  He  urges  that  the  consideration  alleged  in  the  decla- 
ration was  that  Alexander  Lawrence  woald  not  change 
his  will  and  thereby  take  from  appellant  the  portion  that 
had  already  been  bequeathed  to  him,  and'  yet  there  is  no 
proof  whatever  that  any  change  in  the  will  was  threat- 
ened or  contemplate^l.  He  insists  that  without  proof  of 
some  declaration  of  Alexander  Lawrence  that  unless  appel- 
lant would  agree  to  pay  his  sister  $1,500  he  would  change 
the  will,  she  must  fail  in  her  suit.  We  do  not  think  that 
appellee  was  narrowed  by  her  pleading  or  otherwise  to 
proof  of  a  declaration  on  the  ])art  of  her  father  that  unless 
appellant  would  make  such  a  promise  he  would  change  his 
will.  The  declaration  alleges  that  her  father,  having  made 
a  will  in  which  he  bequeathed  to  her  property  valued  at 
$7,000  and  to  appellant  property  valued  at  $25,000,  and  desir- 
ing to  equalize  the  disposition  of  his  property,  had  agreed 
to  build  her  a  house  of  the  value  of  $1,500,  but  that  he  was 
fatally  injured  on  the  29th  of  June,  1896,  and  yet  desiring 
to  fulfill  his  agreement  with  her  and  thereby  equalize  the 
disposition  of  his  pro])erty,  ^^  in  consideration  of  the  prem- 
ises and  that  Alexander  Lawrence  would  not  change  his 
will,"  appellant  then  and  there  agreed  with  his  father  that 
he  would  pay  appellee  $1,500  within  a  reasonable  time. 

Counsel  for  appellant  lays  great  stress  upon  the  fact  that 
the  will  was  made  long  before  the  promise,  and  that  there- 
fore no  provision  contained  in  it  beneficial  to  appellant  can 
be  regarded  as  induced  by  his  promise.  From  that  ho 
argues  that  the  only  sufficient  consideration  to  support  it 
was  an  agreement  that  the  will  should  not  be  changed.  The 
fallacy  of  the  argument  lies  in  the  implied  assumption  that 
appellant  had  already  acquired  some  interest  in  the  provis- 
ions of  the  will.  At  the  time  of  the  promise  that'  instru- 
ment was  ambulatory  and  remained  so  until  the  death  of 
Alexander  Lawrence.  It  was  liable  to  be  changed,  ami 
any  one  reading  the  evidence  disclosing  the  desires  of  the 
testator,  can  not  but  reach  the  conclusion  that  it  wouhl 
have  been  changed  had  appellant  declined  to  promise  to 
pay  to  his  sister  the  amount  of  $1,500  intended  for  her. 


Third  District — November  Term,  1897.    673 

Lawrence  v.  Oglesby. 

Appellant  knew  that  his  father  had  promised  to  construct  a 
dwelling  house  for  her  to  cost  that  sum  of  money,  and  that 
the  cost  of  construction  would  decrease  the  amount  of  his 
father's  personal  estate  (all  of  which  was  bequeathed  to 
him)  to  that  extent.  The  father  was  prevented  from  carry- 
ing out  his  agreement  with  his  daughter  by  the  accident 
that  caused  his  death,  fiut  he  still  desired  that  she  should 
have  the  $1,600  and,  so  desiring,  he  exacted  from  the  person 
who  would  inherit  all  his  personal  estate,  provided  the  will 
was  not  changed,  a  promise  to  pay  it.  Can  it  be  said,  then, 
that  there  was  no  consideration  for  the  promise?  That 
before  a  court  would  be  warranted  in  saying  there  was  a 
consideration,  it  must  appear  in  proof  that  the  father,  in  so 
many  words,  declared  that  unless  appellant  so  promised  he 
would  change  his  will  ?  We  unhesitatingly  say  that  the 
disposition  of  property  in  favor  of  appellant  was  sufficient 
consideration  to  support  the  promise.  Had  the  promise 
been  made  before  the  execution  of  the  will  with  the  under- 
standing upon  the  part  of  appellant  that  the  superior 
bequests  in  his  favor  would  be  made  upon  the  faith  of  the 
testator  that  the  promise  would  be  fulfilled,  it  would  hardly 
be  contended  that  there  was  no  consideration.  The  will 
being  ambulatory  and  the  conditions  being  such  as  to  satisfy 
us  that  without  the  promise  it  would  have  been  changed, 
appellant  is  in  no  better  position  than  if  the  promise  had 
been  made  before  the  execution  of  the  instrument.  In  our 
view  we  feel  that  we  are  fully  sustained  by  the  following 
authorities :  Drakeford  v.  Wilks,  3  Atk.  539;  Barrow  v. 
Greenough,  3  Ves.  152;  Byrn  v.  Godfrey,  4  Ves.  6;  Strick- 
land V.  Aldridge,  9  Ves.  516;  Russell  v.  Jackson,  10  Hare, 
204,  211. 

The  promise  was  made  with  a  view  of  preventing  any 
change  in  the  will  and  the  will  was  allowed  to  stand  upon 
the  faith  of  the  testator  that  appellant  would  redeem  his 
promise.    The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

V0L.LXXY4S 
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Warder^  Bashnell   &   Glessner    Co.  t.  Oscar    Arnold 

et  al.^  Partners^  ete. 

1.  Parol  Evidence— TV)  Sustain  an  Execuied  Agreement  Changing 
the  Terms  of  a  Sealed  Contract. — ^The  terms  of  a  sealed  executoiy  con> 
tract  can  not  be  altered  or  modified  by  parol  agreement,  but  if  the  new 
parol  agireement  has  been  executed,  and  by  means  thereof  one  of  the 
parties  has  been  led  into  a  line  of  conduct  prejudicial  to  his  interest, 
equitable  estoppel  arises  in  his  favor,  and  evidence  of  the  parol  ag^ree- 
ment  may  be  heard  to  the  nullification  of  the  prior  written  contract,  and 
a  waiver  of  a  clause  requiring  certain  goods  to  be  kept  insured  must  be 
regarded  as  an  executed  contract. 

2.  PBJLcnca— Objections  to  Evidenee^Character  and  Time  of, — ^If  a 
party  desires  to  object  to  testimony  upon  the  ground  that  it  is  not 
admissible  under  the  pleadings  he  must  make  that  specific  objection 
when  the  testimony  is  offered,  and  the  point  comes  too  late  when  urged 
for  the  first  time  in  a  court  of  appeal. 

Assumpsit,  for  the  value  of  goods  destroyed  by  fire.  Appeal  from 
the  County  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  September  18,  1897. 

Kerrick  &  Braoken,  attorneys  for  appellant. 

FiFER  &  Barry,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Harker  dblivbred  the  opinion 
OF  THE  Court. 

This  is  a  suit  in  assumpsit  by  appellant  to  recover  $406.35 
for  farm  machinery  which  appellees  were  agents  to  sell  for 
appellant  and  which  was  destroyed  by  fire  while  in  the 
warehouse  of  appellees  at  Chenoa,  Ills. 

Appellees  were  dealers  in  hardware  and  farm  machinery, 
selling  on  their  own  account  and  acting  as  agents  for  sev- 
eral manufacturing  companies.  They  were  special  agents 
for  appellant  in  territory  adjacent  to  Chenoa  to  sell  its  bind- 
ers, mowers,  reapers  and  attachments,  operating  under  a 
written  and  sealed  contract  dated  February  2, 1894. 

[Jnder  that  contract  they  had  received  goods  amounting 
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to  $669.75  and  had  accounted  for  all,  excepting  that, 
amoanting  to  $406.65,  which  was  destroyed  by  a  fire  that 
swept  o^er  the  business  part  of  Chenoa  on  the  24th  of 
July,  1894. 

The  clause  of  the  contract  on  which  the  suit  is  based 
reads :  "  The  second  party  (appellees)  further  agrees  to  keep 
all  maxshines  and  repairs  fully  Insured  in  the  name  of  and 
for  the  benefit  of  the  Warder,  Bushnell  and  Glessner  Com- 
pany, and  to  guarantee  it  against  any  loss  by  fire." 

Appellees  interposed  the  defense  that  the  clause  was 
waived  by  appellant's  agent,  who  signed  the  contract  for 
appellant,  and,  upon  a  trial  by  the  court,  succeeded  on  that 
defense. 

Appellant  contends : 

1.  That  the  court  erred  in  admitting  parol  evidence  of 
an  agreement,  alleged  to  have  been  made  with  F.  M.  Fisher, 
agent  for  appellant,  which  modified  the  terms  of  the  sealed 
contract. 

2.  That  if  it  be  held  that  such  evidence  was  properly 
admitted  it  was  not  sufficient  to  establish  in  fact  that  Fisher 
waived  the  provision  with  reference  to  insurance. 

8.  That  there  was  no  evidence  to  show  that  Fisher  had 
authority,  apparent  or  otherwise,  to  waive  the  provision. 

While  the  rule  is  general  that  the  terms  of  a  sealed 
executory  contract  can  not  be  altered  or  modified  by  parol 
agreement,  it  should  be  understood  that  the  rule  only  applies 
to  unexecuted  parol  agreements.  If  the  now  parol  agree- 
ment has  been  executed  and  by  means  thereof  one  of  the 
parties  has  been  led  into  a  line  of  conduct  prejudicial  to  his 
interests,  equitable  estoppel  arises  in  his  favor,  and  evidence 
of  it  may  be  heard,  to  the  nullification  of  the  prior  written 
contract    Worrell  et  al.  v.  Forsyth,  141  111.  22. 

The  parol  agreement  whereby  Fisher  relieved  appellees 
from  the  insurance  provision  in  the  contract  must  be  regarded 
in  the  light  of  an  executed  agreement,  and  it  can  be  readily 
seen,  must  have  been  sufficient  to  influence  their  conduct  in 
ordering  ma<5hinery. 

To  the  technical  point  urged,  that  the  testimony  was  not 
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admissible,  because  there  was  no  special  plea  of  waiver 
under  which  it  could  be  introduced,  it  is  sufficient  to  saj 
that  no  such  ground  of  objection  was  presented  upon  the 
trial.  Other  specific  grounds  of  objection  were  made  but 
this  one  does  not  seem  to  have  occurred  to  counsel  before 
reaching  this  court.  Our  Supreme  and  Appellate  Courts 
have  repeatedly  held  that  if  a  party  desires  to  object  to  tes- 
timony upon  the  ground  that  it  is  not  admissible  under  the 
pleadings,  he  must  make  that  specific  objection  when  the 
testimony  is  offered,  and  that  the  point  comes  too  late  when 
urged  for  the  first  time  in  the  court  of  appeal. 

While  theie  was  a  sharp  conflict  in  the  testimony  of 
Fisher  and  the  two  Arnolds,  we  think  the  trial  court  reached 
the  correct  conclusion  of  fact,  that  Fisher  waived  the  pro- 
vision of  the  contract  relating  to  insurance. 

The  evidence  shows  that  Fisher  has  been  in  the  employ 
of  appellant  for  several  years,  with  his  headquarters  at 
Peoria,  and  in  charge  of  territory  contiguous  to  that  city 
or  central  Illinois.  He  executed  the  contract  of  18d^  with 
appellees  in  behalf  of  appellant.  To  execute  such  contracts 
with  special  agents  seems  to  have  formed  a  part  irf  his  duty. 
If  the  power  to  execute  contracts  with  special  agents  for 
the  sale  of  machinery  was  delegated  to  him  and  exercised 
by  him,  then  the  right  to  waive  a  provision  like  the  one 
under  consideration  would  seem  to  fall  within  the  scope  of 
his  authority.  A  party  to  the  contract  whose  conduct  had 
been  governed  by  such  waiver  upon  the  ground  of  equitable 
estoppel  may  rely  upon  it  as  a  defense. 

'With  the  views  above  expressed  it  is  unnecessary  to  dis- 
cuss the  propositions  of  law  passed  upon  by  the  court. 

Judgment  affirmed. 
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Rule  1.  Writs  of  error — Supersedeas. — No  supersedeas 
will  be  granted  unless  a  transcript  of  the  record  on  which 
the  application  is.  made  be  complete,  and  so  certified  by 
the  clerk  of  the  court  below,  with  an  assignment  of  errors 
written  on  or  appended  to  the  record.  Nor  will  the  super- 
sedeas issue  until  bond  be  filed  with  the  clerk  according  to 
the  order  granting  the  supersedeas.  And  on  every  applica- 
tion for  a  supersedeas,  an  abstract  of  the  record,  with  a  brief, 
containing  the  points  and  authorities  relied  upon,  and 
pointing  specifically  to  those  portions  of  the  record  upon 
which  the  alleged  errors  arise,  with  the  record,  shall  be  pre- 
sented to  the  court  or  judge  to  whom  the  application  is 
made.  Every  such  application,  whether  made  in  open 
court,  or  to  a  justice  in  vacation,  must  be  accompanied  by 
an  affidavit  showing  the  solvency  of  the  proposed  surety. 

RuLB  2.  Bond^  when  executed  by  attorney  in  fact. — 
Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
clerk  shall  require  the  original  power  of  attorney  to  be  filed 
in  his  office,  unless  it  shall  appear  that  the  power  of  attor- 
ney contains  other  powers  than  the  mere  power  to  execute 
the  bond  in  question,  in  which  case  the  original  power  of 
attorney  shall  be  presented  to  the  clerk,  and  a  true  copy 
thereof  filed,  certified  by  the  clerk  to  be  a  true  copy  of  the 

originaL 

(677) 
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EuLB  3.  Writ  of  error^  when  to  be  made  a  supersedeas 
— Bond. — When  a  writ  of  error  shall  be  made  a  superse- 
deas, the  clerk  shall  indorse  upon  said  writ  the  following 
words :  "  This  writ  of  error  is  made  a  supersedeas,  and  is 
to  be  obeyed  accordingly,"  and  he  shall  thereupon  file  the 
writ  of  error,  with  the  transcript  of  the  record,  in  his  office. 
Said  transcript  shall  be  taken  and  considered  as  a  due 
return  to  said  writ,  and  thereupon  it  shall  be  the  duty  of 
the  clerk  to  issue  a  certificate,  in  substance  as  follows,  to 
wit: 

State  of  Illinois — ss. 

Office  of  the  Clerk  of  the  Appellate  Court  for  ike  Third  DU- 

triet  of  the  State  of  Illinois. 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from 

this  court  for  the  reveraal  of  a  judgment  obtained  by 

vs ,  in  the Court  of at  the  ....  term 

A.  D.,  18..,in  a  certain  action  of which  writ  of 

error  is  made  a  supersedeas,  and  is  to  operate  as  a  suspen- 
sion of  the  execution  of  the  judgment,  and,  as  such,  is  to  be 
obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  the  said  Appellate 

Court,  at  Springfield,  this  ....  day  of A.  D.  18 . . 

Clerk. 

EuLB  4.     Writs  of  error,  how  directed — Returns. — 

Writs  of  error  shall  be  directed  to  the  clerk  of  the  court  in 
which  the  judgment  or  decree  complained  of  is  entered, 
commanding  him  to  certify  a  correct  transcript  of  the  rec- 
ord to  this  court;  but  where  the  plaintiff  in  error  shall  file  in 
the  office  of  the  clerk  of  this  court  a  transcript  of  the  record 
duly  certified  to  be  full  and  complete,  before  a  writ  of  error 
issues,  it  shall  not  be  necessary  to  send  such  writ  to  the  clerk 
of  the  inferior  court,  but  such  transcript  shall  be  taken  and 
considered  as  a  due  return  to  said  writ. 

Kdle  5.  Process  on  writs  of  error. — The  process  on 
writs  of  error  shall  be  a  scire  facias  to  hear  errors,  issued  on 
the  application  of  the  plaintiff  in  error  to  the  clerk,  directed 
to  the  sheriff  or  other  officer  of  the  proper  county,  com- 
manding him  to  summon  the  defendant  in  error  to  appear 
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in  court,  and  show  cause,  if  any  he  have,  why  the  judgment 
or  decree  mentioned  in  the  writ  of  error  shall  not  be 
reversed.  If  the  scire  facias  be  not  returned  executed,  an 
alias  BJidplu7'ies  may  issue  without  an  order  of  court. 

EuLE  6.  Return  day — Entry  of  appearance. — The  first 
day  of  each  term  shall  be  return  day  for  the  return  of  proc- 
ess, and  no  party  shall  be  compelled  to  answer  or  prepare 
for  hearing  unless  the  scire  facias  shall  have  been  served  ten 
days  before  the  return  day  thereof;  nor  shall  a  defendant 
be  at  liberty  to  enter  his  appearance  and  compel  the  plaint- 
iff to  proceed  with  the  cause,  unless  the  defendant  shall 
have  given  the  plaintiff  ten  days  notice  before  the  term,  of 
bis  intention  to  enter  his  appearance,  and  have  the  cause 
proceed  to  a  hearing. 

EuLE  7.  Scire  facias  to  hear  errors. — In  all  cases  in 
which  a  writ  of  error  is  made  a  supersedeas,  the  plaintiff  in 
error  shall,  on  filing  the  record  with  the  clerk,  at  the  same 
time  order  and  direct  a  scire  facias  to  issue  to  hear  errors, 
and  shall  use  reasonable  diligence  to  have  the  same  served 
ten  days  before  the  first  day  of  the  term  to  which  the  writ 
of  error  is  made  returnable;  on  failing  to  do  so,  the  defend- 
ant in  error  shall  have  the  right  to  a  hearing  at  the  said 
term  after  joining  in  error,  without  giving  ten  days  notice 
as  required  by  Eule  6;  Provided,  if  there  be  not  ten  days 
between  the  allowance  of  the  supersedeas  and  the  sitting  of 
the  court,  the  cause  shall  stand  continued  until  the  next 
term,  unless  by  consent  of  the  parties  it  shall  be  otherwise 
ordered. 

EuLB  8.  Notice  to  purchasers  and  terre-tenants — 
Names  to  be  suggested. — In  all  cases  wherein  guardians, 
executors  or  administrators,  or  others  ax^ting  in  a  fiduciary 
character,  have  obtained  an  order  or  decree  for  the  sale  of 
lands  in  causes  ex  parte,  and  a  sale  has  been  had  under  such 
decree  or  order,  and  the  same  shall  be  brought  to  this  court 
for  revision,  the  purchaser  or  terre-tenants  of  such  lands,  if 
known,  shall  be  suggested  to  the  court  by  affidavit  of  the 
plaintiff  in  error,  and  notice  given  them  of  the  pendency  of 
the  writ  of  error  ten  days  before  the  first  day  of  the  term 
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of  court  to  which  the  writ  of  error  is  returnable,  so  that 
said  terre-tenants  may  appear  and  defend. 

EuLE  9.  Becords  of  inferior  courts — How  prepared.— 
Hereafter  the  clerks  of  the  inferior  courts  in  this  State,  in 
cases  of  appeal  and  of  error  or  certiorari,  in  making  up  "  an 
authenticated  copy  of  the  records  of  the  judgment  or  decree 
of  the  inferior  court,"  or  in  sending  up  a  transcript  of  the 
record  to  this  court  as  a  return  to  a  writ  of  error  or  certio- 
rari, shall  certify  to  this  court — Firat,  a  copy  of  the  process. 
Second,  the  pleadings  of  the  parties  respectively.  Third, 
the  verdict  in  jury  trials.  Fourth,  the  judgment  of  the 
court  below,  whether  tried  by  the  court  or  jury.  Fifth,  all 
orders  in  the  same  cause  made  by  the  court.  Sixth,  the 
bill  of  exceptions;  or,  in  chancery  cases,  all  depositions, 
the  master's  report,  and  certificate  of  evidence,  if  any. 
Seventh,  the  appeal  bond  in  cases  of  appeal.  And  in  no 
case  shall  the  said  clerk  insert  in  such  transcript  any  affi- 
davit, account  or  other  document  or  writing,  or  other  mat- 
ter, which,  according  to  the  decisions  of  this  court,  have  been 
held  to  constitute  no  part  of  the  record  of  a  cause. 

Rule  10.  To  be  arranged  in  chronological  order. — 
The  clerk  of  the  court  below  shall  arrange  the  several  parts 
of  the  record  aforesaid  according  to  their  chronological 
order.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  such  transcript  contrary  to  the 
rule. 

Rule  11.  Direction  of  attorney  by  praecipe. — ^The 
party  or  his  attorney  may,  hj  praecipe^  indicate  to  the  clerk 
and  direct  what  of  the  files  of  the  cause  shall  be  copied  into 
the  record;  and  in  such  case,  if  the  record  shall  be  insuffi- 
cient, it  shall  be  supplied  at  his  costs,  and,  if  unnecessarily 
voluminous,  he  shall  pay  the  costs  accrued  on  account  of  the 
copying  of  such  unnecessary  matters. 

Rule  12.  Time  for  filing  records— Hearing  docket. 
— No  case  brought  to  this  court  by  appeal  shall  be  placed 
on  the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law,  or  within  the  fur- 
ther time  allowed  by  the  court  for  filing  the  record,  except. 
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in  extraordinary  cases,  the  court,  upon  special  application, 
may  order  a  cause  to  be  placed  on  the  hearing  docket. 

RuLB  13.  Hearing — When  record  to  bellied. — No  case 
which  may  be  brought  to  this  court  on  writ  of  error,  shall 
be  placed  on  the  court  docket  for  hearing,  unless  the  record 
shall  be  filed  on  or  before  the  second  day  of  the  term,  or 
within  such  further  time  as  may  be  allowed  by  the  court 
for  filing  the  same,  except,  in  extraordinary  cases,  the 
court,  upon  special  application,  may  order  a  cause  to  be 
placed  upon  the  hearing  docket. 

Rule  14.  RemoTing  records — Special  leave. — No  per- 
son shall  remove  from  the  office  of  the  clerk  any  record  of 
this  court,  except  upon  special  leave  granted  for  that  pur- 
pose. No  record  shall  be  taken  from  the  files  of  the  court, 
except  on  application  therefor  to  the  clerk  or  his  deputy; 
and  it  is  made  the  duty  of  the  clerk  to  report  promptly  to 
the  court  every  violation  of  this  rule.  The  clerk  shall  be 
held  responsible  for  the  safe  keeping  and  production  of  the 
records.  Application  for  leave  to  remove  records  may  be 
considered  at  any  time  in  the  discretion  of  the  court. 

Rule  15.  Assignment  of  errors.  —  The  appellant  or 
plaintiff  in  error  shall,  in  all  cases,  assign  errors  at  the  time 
of  filing  his  record  in  this  court,  and,  on  failing  to  do  so, 
the  case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The 
appellee  or  defendant  in  error  shall  have  the  right  to  assign 
cross-errors  within  two  days  after  the  record  is  filed  in  this 
court,  and  not  afterward  without  special  leave  of  the  court. 
Th^  assignment  of  errors  and  cross-errors  must  he  wrUten 
upon  or  attached  to  the  record. 

Rule  16.  Agreed  eases. — No  judgment  will  be  pro- 
nounced in  any  agreed  case  placed  upon  the  records  of  this 
court,  unless  an  affidavit  shall  be  filed,  setting  forth  that 
the  matters  presented  by  the  record  were  litigated  in  good 
faith  about  a  matter  in  actual  controversy  between  the 
parties,  and  that  the  opinion  of  this  court  is  not  sought 
with  any  other  design  than  to  adjudicate  and  settle  the  law 
relative  to  the  matter  in  actual  controversy  between  the 
parties  to  the  record. 
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Rule  17.  Motions. — Motions  may  be  made  immediately 
after  the  decisions  of  the  court  are  announced,  but  at  no 
other  time,  unless  in  case  of  necessity,  or  in  relation  to  a 
cause  when  called  in  course. 

Rule  18.  To  be  in  writing. — All  special  motions  shall 
be  in  writing  and  filed  with  the  clerk,  together  with  the 
reasons  in  support  thereof,  at  least  one  day  before  they  shall 
be  submitted  to  the  court.  Motions  for  orders  of  course 
will  be  entered  bv  the  clerk  with  orders  of  course  entered 
thereon,  viz.:  For  hearing,  taking  under  advisement,  enter- 
ing decisions  thereon  and  such  other  matters,  so  that  a  per- 
fect record  may  be  kept  of  each  step  in  the  cause. 

Rule  19.  Affidavits^  wlien  required.— When  a  motion 
is  intended  to  be  based  on  matters  which  do  not  appear  by 
the  record,  the  facts  must  be  disclosed  and  supported  by 
affidavit. 

Rule  20.  Security  for  costs. — Upon  filing  an  affidavit 
that  any  plaintiff  in  error  is  not  a  resident  of  this  State, 
and  that  no  bond  for  costs  has  been  filed,  a  rule  shall  be 
entered  against  him,  of  which  he  shall  take  notice,  to  show 
cause  why  the  writ  shall  not  be  dismissed. 

Rule  21.  Abstracts. — In  all  cases,  the  party  bringing  a 
cause  into  this  court,  shall  furnish  a  complete  abstract  or 
abridgment  of  the  record  therein,  referring  to  the  appro- 
priate pages  of  the  record  by  numerals  on  the  margin,  and 
shall  cause  such  abstracts  to  be  printed  in  a  neat  and  work- 
manlike manner,  with  small  pica  type  and  leaded  lines,  on 
one  side  only,  upon  white  paper;  mich  abstracts  shall  be  bound 
in  book  or  pamphlet  form.  Five  copies  of  such  printed 
abstracts  shall  be  filed  in  each  case — one  for  each  of  the 
judges,  one  for  the  defendant  in  error  or  appellee,  and  one 
to  be  filed  with  the  record. 

The  defendant's  counsel  shall  be  permitted,  if  be  is  not 
satisfied  with  the  abstract  or  abridgment  furnished  by  the 
plaintiff's  counsel,  to  furnish  such  further  abstract  as  he 
shall  deem  necessary  to  a  full  understanding  of  the  merits 
of  the  case. 

Upon  printed  abstracts  being  furnished,  in  conformity  to 
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the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to 
tax  a  printer's  fee  at  the  rate  of  twenty  cents  for  each  one 
hundred  words  of  one  copy  of  such  abstract,  against  the 
unsuccessful  party  not  furnishing  such  abstracts,  as  costs, 
to  be  recovered  by  the  successful  party  furnishing  the  same. 

Rule  22.  Briefs. — Each  party  shall  file  a  printed  brief 
in  the  cause.  The  brief  of  appellant  or  plaintiff  in  error 
shall  contain  a  short  and  clear  statement  of  the  case,  includ- 
ing, first,  the  form  of  the  action;  second,  the  nature  of  the 
pleadings  sufficiently  to  show  what  the  issues  were,  and  to 
present  any  question  subject  to  review  arising  on  such  plead- 
ings; third,  in  cases  depending  upon  the  evidence  the  lead- 
ing facts  which  such  evidence  proved  or  tended  to  prove, 
without  discussion  or  argument  and  without  detail;  fourth, 
how  the  issues  were  decided  upon  the  trial  or  hearing,  and 
what  the  judgment  or  decree  was;  and  fifth,  the  errors 
relied  upon  for  a  reversal.  The  statement  so  made  will  be 
taken  to  be  accurate  and  sufficient,  unless  the  opposite  party 
shall,  in  his  brief,  point  out  wherein  it  is  inaccurate  or  in- 
sufficient. Following  the  statement  of  the  case,  the  brief 
shall  conclude  with  the  points  made  and  the  authorities 
relied  upon  in  support  of  them;  and  in  citing  cases,  the 
names  of  the  parties  must  be  given,  with  the  book  and  page 
where  the  case  is  reported.  No  alleged  error  or  point  not 
contained  in  such  brief  shall  be  raised  afterward,  either  by 
reply  brief,  or  in  oral  or  printed  argument,  or  on  petition 
for  rehearing. 

The  brief  of  appellee  or  defendant  in  error  shall  contain 
a  short  and  clear  statement  of  the  propositions  by  which 
counsel  seek  to  meet  the  alleged  errors  and  sustain  the  judg- 
ment or  decree,  or  by  which  such  errors  are  obviated. 
Counsel  may  also,  in  such  statement,  point  out  any  insuffi- 
ciency or  inaccuracy  in  the  statement  of  the  opposite  party, 
and  supply  or  correct  the  same,  and,  in  cases  depending  on 
the  evidence,  may  state  the  leading  facts  or  conclusions 
which  the  evidence  proved  or  tended  to  prove,  without  dis- 
cussion or  argument  and  without  detail.  Such  brief  shall 
conclude  with  the  points  and  authorities  relied  upon,  in  like 
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manner  as  required  in  the  briefs  of  appellant  or  plaintiff  in 
error.  All  briefs  shall  be  signed  by  counsel  filing  the 
same. 

The  brief  of  any  party  may  be  followed  by  an  argument 
in  support  of  such  brief,  which  shall  be  distinct  therefrom , 
but  may  be  bound  with  the  same.  The  argument  shall  be 
confined  to  discussion  and  elaboration  of  the  points  con- 
tained in  the  brief.  Evidence  shall  not  be  copied  at  length 
in  such  argument,  but  it  shall  refer  to  the  abstract  for  the 
same. 

Briefs  shall  be  printed  in  a  neat  and  workmanlike  man- 
ner, with  small  pica  type  and  leaded  lines  on  one  side  only, 
upon  white  paper  6}  by  10  inches,  as  near  as  may  be,  bound 
in  book  or  pamphlet  form,  with  a  suitable  cover  containing 
the  title  of  the  court  and  cause. 

Rijlk  23.  Copies  to  be  filed.— Five  copies  of  the  briefs 
must  be  filed  in  each  case,  one  for  each  of  the  judges,  one 
for  the  opposite  party,  and  one  to  be  filed  with  the  record. 

Bulb  24.  Copy  to  be  delivered  to  the  opposite  party. — 
In  addition  to  the  number  of  copies  of  abstract,  briefs  and 
arguments  required  or  permitted  to  be  filed,  the  respective 
parties  shall  cause  to  be  delivered  to  the  opposite  party,  or 
his  attorney,  through  the  mail  or  otherwise,  a  copy  of  the 
printed  abstract,  brief  and  argument,  or  brief  and  argument, 
as  the  case  may  be,  on  or  before  the  day  it  is  required  to 
file  the  same  in  this  court,  unless  the  residence  or  address  of 
such  opposite  party,  or  his  attorney,  can  not,  upon  reason- 
able inquiry,  be  ascertained. 

Bulk  25.  Call  of  docket— Expiration  of  rnles*— The 
docket  shall  be  called  numerically,  and  the  causes  shall  be 
arp:ued,  continued,  or  otherwise  disposed  of  as  they  are 
called,  unless  for  good  cause  shown,  they  be  placed  at  the 
foot  of  the  docket;  all  unexpired  rules  will  terminate  upon 
the  call  of  the  cause  for  hearing;  Provided^  that  if  the  court 
shall  give  time  to  either  party  without  the  consent  of  the 
other,  the  cause  shall  not  lose  its  precedence  on  the  docket. 

BuLE  26.  Call  of  docket— Filing  abstracts  and  briefs. 
— Hereafter  the  docket  shall  be  called  and  abstracts  and 
briefs  filed,  as  follows : 
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Ist.  All  cases  where  the  record  shall  be  filed  with  the 
clerk  not  less  than  twenty  days  prior  to  the  first  day  of 
the  term,  and  all  oaases  continued  from  a  former  term,  shall 
be  subject  to  call  at  the  rate  of  fifteen  cases  per  day  on  and 
after  the  first  day  of  the  term,  and  the  plaintiff  in  error  or 
appellant  shall  file  his  abstracts  and  briefs  at  least  twelve 
days  prior  to  the  first  day  of  the  term;  and  the  defendant 
in  error  or  appellee  shall  file  his  briefs  at  least  one  day  prior 
to  the  first  day  of  the  term. 

2d.  When  the  record  shall  be  filed  within  twenty  4ays, 
but  not  less  than  ten  days  prior  to  the  firat  day  of  the  term, 
such  causes  shall  be  subject  to  call  at  the  rate  of  fifteen 
cases  per  day  on  and  after  the  second  Tuesday  of  the  term, 
and  the  plaintiff  in  error  or  appellant  shall  file  his  abstracts 
and  briefs  at  least  four  days  prior  to  the  first  day  of  the 
term;  and  the  defendant  in  error  or  appellee  shall  file  his 
briefs  at  least  one  day  before  the  cause  is  subject  to  call. 

3d.  When  the  record  shall  be  filed  within  ten  days  prior 
to  the  first  day  of  the  term,  or  on  the  first  or  second  day  of 
the  term,  such  causes  shall  be  subject  to  call  at  the  rate  of 
fifteen  cases  per  day  on  and  after  the  third  Tuesday  of  the 
term;  and  the  plaintiff  in  error  or  appellant  shall  file  his 
abstracts  and  briefs  at  least  nine  days  prior  to  the  day  said 
cause  stands  subject  to  call  on  the  docket;  and  the  defend- 
ant in  error  or  appellee  shall  file  his  briefs  at  least  one  day 
before  the  case  is  subject  to  call. 

4th.  In  all  appealed  causes  where  the  record  is  filed  in 
term  time,  after  the  second  day  of  the  term,  and  which 
stand  for  hearing  at  said  term  under  section  seventy-two  of 
the  practice  act,  the  appellant  shall  file  his  abstracts  and 
briefs  within  three  days  after  his  record  is  filed;  and  appel- 
lee shall  file  his  briefs  within  eight  days  after  the  expira- 
tion of  the  time  for  filing  abstracts  and  briefs  by  appellant. 

Rule  27.  Appellant's  failure  to  file  abstracts  or  briefs. 
— If  the  plaintiff  in  error  or  appellant  shall  fail  to  file  either 
his  abstracts  or  briefs  with  the  clerk  within  the  time  pre- 
scribed by  the  rules  of  this  court,  the  judgment  or  decree 
of  the  court  below  will  be  affirmed  on  the  call  of  the  docket, 
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unless  the  time  for  filing  the  same  shall  be  extended  for 
cause  shown. 

EuLE  2S.  Appellee's  failure  to  file  abstracts  or  briefs. 
— If  the  defendant  in  error  or  appellee  shall  fail  to  file  his 
brief  in  compliance  with  these  rules,  the  judgment  or  decree 
will  be  reversed  ^(?yb777ia,  unless  the  court  on  examination 
of  the  record  shall  deem  it  proper  to  decide  the  case  on  its 
merits. 

RuLB  29.  Oral  arguments. — Oral  argument  will  be 
heard  on  behalf  of  each  party  who  shall  have  complied  with 
the  rule  for  filing  briefs,  and  no  further  brief  shall  be 
received  on  behalf  of  any  party  after  he  shall  have  argued 
the  cause  orally.  The  time  allowed  for  oral  argument  shall 
be  restricted  to  one  hour  on  each  side,  unless  otherwise 
specially  permitted.  But  in  the  division  of  his  time  the 
appellant  or  plaintiff  in  error  shall  make  a  fair  opening  of 
the  cause,  and  shall  not  raise  any  new  point  in  reply.  Oral 
argument  shall  be  strictly  confined  to  the  questions  at  issue 
in  the  cause:  Provided^  that  where  any  cause  shall  be 
argued  on  one  side  only,  such  argument  shall  be  restricted 
to  thirty  minutes. 

On  the  calling  of  a  case  for  hearing  it  may  be  argued 
orally,  if  the  rules  for  filing  abstracts  and  briefs  have  been 
complied  with,  or  the  case  may  be  submitted  on  such 
abstracts  and  briefs,  and  the  cause,  in  either  case,  shall  then 
be  taken  for  final  determination;  but  in  case  the  appellant 
or  plaintiff  in  error  does  not  argue  the  cause  orally  he  shall 
be  allowed  five  days,  after  the  call,  to  file  a  brief  in  reply. 

Rule  30.  Damages  on  dismissal  of  appeal  for  want  of 
prosecution. — "When  appeals  from  decrees,  judgment  or 
orders  for  the  recovery  of  money,  are  dismissed  by  this 
court  for  want  of  prosecution,  or  for  failing  to  file  authen- 
ticated copies  of  records,  as  required  by  law,  the  court  will 
award  damages  against  the  appellant  at  ten  per  cent  upon 
the  amount  recovered  in  the  court  below,  if  it  be  one  hun- 
dred dollars  or  less,  and  upon  the  amount  of  such  recover3% 
if  it  exceeds  that  sum,  ten  per  cent  upon  one  hundred  dol- 
lars thereof,  and  five  per  cent  on  the  remainder. 
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EuLB  31.  Rehearing. — Application  for  a  rehearing  of 
any  cause  shall  be  made  by  petition  to  the  court  signed  by 
counsel,  briefly  stating  the  grounds  for  a  rehearing,  and  the 
authorities  relied  on  in  support  thereof.  When  a  rehearing 
is  granted,  notice  shall  be  given  to  the  opposite  party  of 
the  time  when  such  rehearing  will  be  had. 

BuLE  32.  Manner  of  applying  for  a  reliearing. — The 
manner  of  applying  for  a  rehearing  shall  be  as  follows : 

Within  fifteen  days  after  a  decision  is  announced  a  party 
applying  for  a  rehearing  shall  give  actual  notice  in  writing 
to  the  opposite  party,  or  to  his  attorney,  of  his  intention 
to  make  such  application,  and  within  thirty  days  after  the 
decision  is  announced  shall  place  on  file  in  the  clerk's  office 
five  printed  copies  of  his  petition. 

BuLE  33.  Supersedeas  on  re-argument. — Any  two  of 
the  justices  of  this  court  may  in  vacation  issue  an  order 
which  shall  operate  as  a  supersedeas  in  any  case  which  has 
been  submitted  to  this  court  for  hearing  and  judgment, 
whenever  a  re-argument  of  the  same  shall,  in  their  opinion, 
be  advisable. 

BuLE  34.  Decisions  rendered  in  vacation. — Where  a 
decision  in  any  case  is  rendered  in  vacation,  and  a  petition 
for  rehearing  shall  be  presented  to  either  of  the  justices  of 
this  court,  if  he  shall  certify  that  there  are  probable  grounds 
for  granting  a  rehearing,  all  further  proceedings  authorized 
by  the  judgment  of  this  court  shall  be  stayed  until  the 
next  term  thereof. 

BuLE  35.  Appeals  and  writs  of  error. — In  all  cases 
where  an  application  is  made  in  vacation  for  an  appeal  from 
this  court  to  the  Supreme  Court,  the  part}'-  making  such 
application  shall  present  to  one  of  the  judges  of  this  court 
a  brief  statement,  in  writing,  giving  the  title  of  the  cause, 
the  nature  and  amount  of  the  judgment,  order  or  decree, 
from  which  the  appeal  is  desired,  the  date  of  the  rendition 
of  such  judgment,  order  or  decree,  and  the  name  of  the 
security  proposed,  accompanied  with  an  affidavit  showing 
the  solvency  and  sufficiency  of  the  security  so  proposed. 
When  the  application  is  made  to  the  court  in  term  time  the 
same  statement  and  affidavit  will  be  required. 
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Rule  36.  Dismissal  of  appeals^  etc. — When  an  appeal 
or  writ  of  error  shall  be  prosecuted  from  a  judgment,  order 
or  decree  of  this  court  to  the  Supreme  Court,  and  such 
appeal  or  writ  of  error  is  dismissed,  or  the  order,  judgment 
or  decree  of  this  court  is  affirmed,  upon  a  copy  of  the  order 
of  the  Supreme  Court  being  filed  in  the  ofiice  of  the  clerk 
of  this  court,  he  shall,  at  the  request  of  either  party  and  the 
payment  of  all  costs  for  which  such  party  is  liable,  certify 
the  order  of  this  court  to  the  court  below  without  further 
proceeding  in  this  court. 
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ATTORNET*S  FEES—When  the  statute  of  limitations  begins  to 

run  as  to 120 

B 

BANKRUPTCY— Fraud  is  not  merged  in  a  judgment,  and  a  judg- 
ment based  on  fraud  is  not  released  by  a  discharge  in  bank- 
ruptcy     809 

BANKS  AND  BANKING— Continued  use  of  original  pass  book  as 
evidence  of  liability  of  banking  firm  claimed  to  have  been 

dnsolved , 165 

IKscontinuance  of  business  waives  notice  or  demand  by  depos- 
itors....     166 

B AILMENT—Bailee  can  not  claim  title  to  property 488 

BENEFIT  SOCIETIES— How  assessments  must  be  made— Burden 

of  proof  as  to 74 

Evidence  of  the  validity  of  assessments 74 

Can  not  both  admit  and  deqy  payment  of  an  assessment 75 

Waiver  of  forfeiture  of  membership 75 

Waiver  of  proofs  of  death • 75 

Forfeiture  of  membership — Burden  of  proof  of 75 

BILLS  OF  EXCEPTIONS— Effect  of  omission  of  date  and  formal 

conchision 88 

Statements  in,  as  to  evidence  not  shown  by 854 

Should  contain  all  the  evidence 640 

Should  state  that  th^  contain  all  the  evidence 640 

BILL  OF  PARTICULARS— Is  not  a  part  of  the  record 208 

BILL  OF  SALE— Acceptance  of,  held,  not  a  satisfaction  of  a  chat- 
tel mortgage  under  the  circumstances 600 

BONDS— Breach  of  the  conditions  of,  not  proved  by  introduction 

of  bond «      08 

BURDEN  OF  PROOF— As  to  non-payment  of  an   assessment 

made  by  a  benefit  society 74 

As  to  notice  of  the  dissolution  of  a  partnership 166 

Of  forfeiture  of  membership  in  benefitsociety 75 

Shifted  in  actions  for  slander  or  libel  where  communication 

is  privileged 526 

o 

CARRIERS— Contracts  for  the  transportation  of  ftreight  not  trans- 
ferable     d48 
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CARRIERS.    ContinuedU 

Acceptance  of  a  bill  of  lading  as  a  waiver  of  a  prerions  offer. .  84S 

LiabOity  of,  for  acts  of  aerrants 475 

FroTocatioii  as  a  justification  of  an  assault  od  a  passenger  by 

a  servant 475 

When  the  relation  of  carrier  and  passenger  is  at  an  end 475 

Provocation,  in  a  suit  against  a  carrier  for  an  assault  by  a 

servant 475 

When  the  relation  of  carrier  and  paseenger'commenceB.  ......  SS7 

Duty  to  passengers  on  premises  and  as  to  the  controlling  of 

crowds 827 

CHANGE  OF  VENUE— A  petition  for,  held,  not  properly  verified..  808 

Waived  by  going  to  trial  without  objection d08 

CHARITABLE  USES— Validity  of 403 

Charities  defined 408 

What  is  charitable  in  the  legal  sense  of  the  word 403 

A  bequest  for  the  attainment  of  woman  suffr^e  valid 403 

Effect  of  death  of  trustees— Jurisdiction  of  chancery 408 

Not  affected  by  the  rule  against  perpetuities 403 

CHATTEL  MORTGAGES— Affidavits  for  extension  of,  held  valid.  599 
Acceptance  of  bill  of  sale,  held,  not  a  satisfaction,  under  the 

circumstances 800 

Acknowledgment  and  docketing 800 

Affidavits  for  extension  of,  may  be  filed  on  day  debt  matures.  800 

CITIES  AND  villages— Duty  as  to  sidewalks. 196 

Changes  in  the  course  of  streams  by 451 

Grant  of  power  to  pass  police  regulations  construed 897 

An  ordinance  held  to  be  a  proper  exercise  of  police  iwwers. . . .  897 

COMMON  LA W— When  superseded  by  statute  on  same  subject. .  •  806 

CONFLICT  OF  LAWS— The  law  of  the  forum  governs  as  to  evi- 
dence   48 

CONSIDERATION— Date  of  signing  a  contract  of  guaranty  as 

affecting  the  question  of  consideration 118 

Gifts  of  property  by  will 889 

Pre-existing  debts 888 

Pre-existing  debt  sufficient  consideration  for  note  given  as 

additional  security 890 

Of  written  instruments — ^Parol  evidenoe  as  to. 508 

Of  suits  in  equity  where  subject-matter  is  substantially  identi- 
cal   889 

CONSTITUTION— Advocating  changes  in,  not  againstpublic  policy  ^)8 

CONSTRUCTION— Of  statutes 698,814 

Of  obligations  of  sureties Ill 

CONTAGIOUS  DISEASES— Right  of  action   at  common  law 

against  party  causing  spread  of,  not  superseded  by  statute.  •  814 

Act  to  prevent  spread  of,  among  swine,  construed 815 

CONTRACTS— Acceptance  of  offers 843 

Conaideratlon— Gifts  of  property  by  wilL 669 


V 
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CONTRACTS.    Ctmtinued. 

For  the  benefit  of  a  third  person  must  be  sued  on  by  him 208 

For  the  transportation  of  freight  not  transferable 243 

Offers  accepted  and  acted  upon 182 

Place  of. 48 

Rescission  of,  for  fraud,  not  justified  by  the  evidence 644 

Sealed  and  unsealed,  who  may  sue  on 647 

CONTRIBUTORY  NEGUGENCE— A  question  for  the  jury. . .  .146, 159 

Fires  communicated  by  locomotiTes 420 

CONVEYANCES— Without  consideration  good  except  as  to  bona 

fide  creditors 299 

CORPORATIONS— A  stockholder  not  a  competent  witness  hi  a 

suit  by  an  administrator  against  a  corporation 267 

Failure  of  directors  of,  to  record  their  action 544 

Certain  acts  of  officers  of,  held  binding  on  the  corporation. . . .  644 

Power  of,  outside  of  State  granting  charter 48 

Salaries  of  officers  must  be  fixed  by  the  board  of  directcnrs. ....  496 

COSTS— In  the  Appellate  Court  where  a  remittitur  is  ordered. ....  806 

COUNTY  COURTS— Equitable  jurisdiction  of 545 

Power  of,  as  to  property  of  an  insolvent  not  in  possession  of  the 

anignee 544 

Power  of,  in  the  administration  of  insolvent  estates 624 

COUNTY  COMMISSIONERS  OF  COOK  COUNTY— Right  of,  to 

del^;ate  authority : 218 

COUNTY   SUPERINTENDENTS   OF  SCHOOM-Right  of,  to 

state  reasons  for  revoking  a  certificate 526 

COURTS— Power  of,  to  remove  masters  in  chanceiy 515 

CREDITOR'S  BILD9— Priority  under— Priority  of  judgment  of  no 

effect 299 

D 

DAMAGES— A  question  for  the  jury 579 

Assessment  of,  in  an  action  of  debt  to  revive  a  judgment 808 

Eighty-five  cents  held  inadequate  for  an  assault 474 

Forty-five  hundred  dollars  held  not  excessive  for  injuries  to  a 

leg 175 

Five  thousand  dollars  held  not  excessive  in  a  personal  injury 

case 885 

Sixty-five  hundred  dollars  held  not  excessive 29 

Ten  thousand  dollars  held  not  excessive  in  a  personal  injury 

case 828 

To  real  estate  by  changing  the  course  of  a  stream— Evidence  of.  578 

DEBT— Assessment  of  damages  in  an  action  of  debt  to  revive  a 

judgment 808 

DECREES— Must  be  supported  by  allegations  of  bill 889 

Record  must  contain  proof  to  sustain 889 
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DEGREES.    Cmtinued. 

Not  diBturbed  unless  clearly  against  the  evidence 69 

Sustained  by  the  evidence 060 

The  findings  of   a  chancellor  not  disturbed  unless   clearly 
againsi  the  evidence 299 

DELIVERT— Essential  to  the  validity  of  a  gift 603 

Of  a  certificate  of  deposit  necessary  to  give  title 258 

Toan  agent  sufficient 503 

DEHAND—In  replevin— Waiver  of 509 

DESERTION— DiTorce  on  the  ground  of,  where  complainant  was 

first  in  fault — Showing  necessary 884 

DISSOLUTION— Of  partnership— Burden  of  proof  as  to  notice  of.    166 
Of  partnership — Notice  of,  necessary 166 

DIVORCE — On  the  ground  of  desertion  where  complainant  was 

first  in  fault — Showing  necessary 388 

DRAIN  AGE— Changes  in  the  course  of  a  stream  made  by  a  munic- 
ipality     451 

£ 

EQ  U  IT  Y — Consolidation  of  suits  where  subject-matter  is  substan- 
tially identical 228 

Equitable  jurisdiction  of  County  Courts 545 

Jurisdiction  of  defendant  not  acquired  until  bill  is  filed 187 

Entry  of  appearance  by  person  not  named  as  a  defendant  in 

thebiU 187 

Jurisdiction  of,  to  appoint  trusfeees  to  administer  diaritahle 

bequests 403 

Jurisdiction  of ,  as  to  contests  of  wills  is  statutoiy  and  the 

statute  must  be  strictly  construed ...».    153 

Jurisdiction  of,  in  matters  of  account 284 

Relief  under  general  prayer 800 

Impeachment  of  orders  of  a  probate  court  on  account  of  fraud.      59 
EQUITY  PLEADING- The  admission  of  facts  well  pleaded  does 

not  include  inferences  or  statements  as  to  tiie  law 450 

Where  a  promise  is  pleaded  the  promisee  should  be  named  and 
the  consideration  stated 889 

EQUITY  PRACTICE— CoDBolidation  of  suits  where  subject-matter 

is  substantially  identical 223 

Decrees  must  be  supported  by  allegations  of  bill 889 

Record  must  contain  proof  to  support  decree 889 

Where  bill  fails  to  show  grounds  for  equitable  interference. . . .  450 

ERROR— When  it  can  not  be  assigned 442 

Abandonment  of 442 

Without  injury  not  ground  for  reversal 891,  585 

ESTOPPEL— As  justifying  the  admission  of  parol  evidence  to  sus- 
tain an  executed  agreement  changing  the  terms  of  a  sealed 
contract ,    674 
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ESTOPPEL.    ContinuecL 

Effect  of  receiving  or  paying  fees  for  use  of  patent  on  right  to 

disavow  the  position  of  licensor  or  licensee 418 

The  law  of,  held  inapplicable  to  the  circumstances  of  a  case  60 

To  allege  that  no  demand  was  made  in  a  replevin  suit 599 

To  deny  possession  of  goods  replevied 668 

To  deny  legality  of  organization  of  school  district— Allegations 

of  plea 589 

EVIDENCE — ^A  stockholder  not  a  competent  witness  in  a  suit 

against  a  corporation  by  an  administrator 367 

Additional  precautions  not  evidence  of  prior  n^ligence 198 

Certain  evidence  held  admissible  to  defeat  the  defense  of  priv- 
ileged communication  in  actions  for  slander  or  libel 526 

Certain  evidence  held  admissible  in  an  action  for  slander  as 

tending  to  show  malice 527 

Proof  of  words  not  charged  as  showing  malice  in  an  action  for 

slander 527 

Continued  use  of  original  pass-book  as  evidence  of  liability  of 

banking  firm  claimed  to  have  been  dissolved 165 

Effect  of  contradictory  statements  by  witnesses,  upon  their 

credibility 120 

Evidence  of  threats  held  inadmissible  in  a  suit  for  damages  for 

an  assault.: 475 

That  a  person  who  committed  an  assault  was  arrested  and 

fined,  in  a  suit  based  on  the  assault 475 

Exclusion  of  witness  on  account  of  interest 267 

Expert  testimony  as  to  the  operation  of  an  elevator  governor, 

admissible 858 

Inadequacy  of  consideration  a  circumstance  tending  to  im- 
peach a  settlement 59 

In  suits  based  on  negligence— Rules  of  railroads  and  of  the 

United  States  mail  service 490 

Mere  preponderance  is  sufficient  to  prove  a  plaintiff*s  case. .  240, 879 

Objections  to— Character  and  time  of 674 

Of  a  breach  of  the  conditions  of  a.bond 98 

Of  an  acquittal  in  a  suit  for  malicious  prosecution 17 

Of  an  accident  to  show  notice  that  repairs  were  required 681 

Of  forfeitures,  must  be  clear 76 

Of  injury  to  real  estate  by  changing  the  course  of  a  stream. . .  578 

Viewing  real  estate  alleged  to  have  been  damaged 574 

Of  the  existence  of  the  relation  of  principal  and  agent 17 

Of  the  reception  of  a  letter 48 

Of  the  delivery  of  a  letter— What  is  necessary 48 

Of  the  validity  of  an  assessment  by  a  benefit  society 74 

Order  issued  by  a  partner,  admissible  as  evidence  of  amount 

due 887 

Parol  proof  admissible  to  show  contents  of  burnt  record 808 

Physician  may  be  asked  as  to  the  probable  result  of  an  acci- 
dent   827 
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EVIDENCE.    Continued. 

Limiting  number  of  witnesBos— Intention  as  to,  declared  bat 

not  executed,  not  error 827 

SherifTs  return  is  prima  facie  evidence  of  the  facts  stated 376 

Statements  as  to  what  is  expected  to  be  proved 55 

Statements  as  to  what  is  proposed  to  be  proved  as  affecting 

admissibility  of. 264 

The  law  of  the  forum  governs  as  to 48 

To  contradict  a  judgment  held  admissible  under  the  ^circom- 

stances  of  a  particular  case 684 

Weight  of  a  question  for  the  jury 240 

EXECUTION— Of  contract  of  guaranty  ^Presumption  as  to  time 

of 112 

EXPERT  TESTIMONY— As  to  the  operation  of  an  elevator  gov- 

emor»  admissible 858 

F 

FALSE  REPRESENTATIONS— A  charge  that  representations  were 
false  and  fraudulent  is  a  charge  that  they  were  known  to  be 

false.^ 808 

Sees.  06  and  07,  Chap.  88,  R.  S.,  construed 663 

FELLOW-SERVANTS-Existenoe  of  the  relationship  a  question 

for  the  jury 150 

Negligence  of,  not  an  excuse  for  failure  of  master  to  furnish 

safe  place  to  work 145 

The  relation  held  not  to  exist  under  the  circumstances  of  a 
particular  case 468 

FENCES— A  recovery  in  a  suit  against  a  railroad  company  for 

double  the  value  of  a  fence  sustained 621 

Duty  of  railroad  to  fence  track — Depot  grounds  exempt 650 

Liability  of  railroad  for  failure  to  fence  track 650 

FINDINGS  BY  THE  COURT— On  conflicting  evidence 624, 634 

FIRE— Liability  of  railroad  for  damages  caused  by 420 

FORFEITURES— Are  not  favored  by  the  law 75 

FOREIGN  LA WS— Must  be  pleaded  and  proved 203 

FORMER  DECISIONS— Followed 466 

FRAUD— Is  not  merged  in  a  judgment 808 

Whetlier  a  judgment  is  based  on,  is  determined  by  the  record.  •  80S 

Not  shown  by  the  evidence 644 

'    Rescission  of  sale  foi>— Return  of  property •  483 

FRAUDULENT  CONVEYANCES— Effect  of  levy  on  priorities,  in 

suit  tp  set  aside  a  fraudulent  conveyance 800 

May  be  set  aside  although  there  has  been  no  return  of  execu- 
tion unsatisfied • 800 

Preferences  in  favor  of  a  wife. 561 

FRAUDULENT  REPRESENTATIONS— A  declaration  held  to  be 

in  tort  forfraudulent  representations 806 
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G 

GIFTS— Deli  very  esseh  tial 503 

Of  real  estate  when  i>roper]y  executed  good  except  as  to  boina 

/de  creditors 299 

GUARANTY— A  contract  of,  construed Ill 

Date  of  signing  a  contract  of,  b»  affecting  the  question  of  con- 
sideration   113 

Plresomption  as  to  date  of  execution  of 112 

H 

HOTEL  KEEPEBS— Loss  of  baggage  presumptive  evidence  of 

negligence 102 

Failure  of  guest  to  ask  for  baggage  not  negligence 102 

When  liability  for  baggage  commences 102 

Liability  for  baggage   extends  to  merchandise  carried  by  a 

guest 102 

HUSBAND  AND  WIFE— Preferences  in  favor  of  a  wife 561 

I     ^ 

INJUNCTIONS— Appeals  from  interlocutory  orders  granting— 

Motion  to  dissolve  not  a  prerequisite 288 

The  granting  of  a  temporary  injunction  sustained 668 

The  issuance  of  an  injunction  without  notice  sustained 297 

To  restrain  changes  in  the  course  of  a  stream 451 

To  restrain  the  collection  of  judgments 60 

Without  notice — Showing  necessary 288 

*    Hiat  defendant  may  evade  service  of  summons,  not  ground  for 

issuance  of,  without  notice 284 

To  restrain  multipHci^  of  suits 284 

INJURIES  TO  THE  PERSON— Forty-five  hundred  dollars  held 

not  excessive  damages  for  injuries  to  a  leg 175 

Ten  thousand  dollars  held  not  excessive  in  a  personal  injury 

case 828 

Five  thousand  dollazv  damages  held  not  excessive  in  a  per- 
sonal injury  case 885 

INSTRUCTIONS— Considered  and  approved 880 

Directing  a  verdict— When  they  should  be  asked  for 1^,  174 

Effect  of  failure  of  court  to  mark  instructions  ''  given  **  or  ''  re- 
fused"   651 

Error  is  not  necessarily  ground  for  reversal ......••.  681 

Errors  in,  where  the  judgment  is  clearly  right 659 

For  plaintiff— Adaptation  of,  to  defendant's  theory  of  case. . . .  558 

In  a  particular  case,  should  be  considered  together 268 

To  find  for  the  defendant— Waiver  of 266 

To  find  for  the  plaintiff— When  proper 102 

Should  be  in  writing 88,  491 

Stating  abstract  propositions  or  repeating  matters   already 

given 856 
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INSURANCE— A  clause  making  loeB  payable  to  a  mortgagee  held 

to  constitute  a  new  contract 871 

Certain  conditions  of  a  policy  held  not  to  be  part  of  a  contract 

with  a  mortgagee,  under  a  clause  attached  to  the  policy 871 

An  insurer  is  bound  by  acts  of  agent  within  his  apparent 

authority 607 

Effect  of  untrue  statements  in  application  prepared  by  agent 

of  insurer 666 

INTEREST— In  excess  of  legal  rate— Foreign  law  allowing  must 

be  pleaded  and  proved. 208 

On  written  contracts  of  employment 182 

Only  allowable  by  statute 100 

May  be  allowed  on  damages  for  failure  to  convey  land 190 

On  unliquidated  demands — When  the  rule  does  not  apply 191 

When  unreasonable  and  vexatious  delay  is  not  a  question  for 

the  jury 191 

INTERLOCUTORY  ORDERS-Order  directing  a  sherifP  to  turn 

over  property  to  a  receiver— Appeal  from 822 

J 

JOINT  LIABILITY— If  alleged  must  be  proved 816 

In  suit  on,  judgment  must  be  against  all  defendants  or  none. .  188 

JUDGMENT  NOTES— May  be  given  as  security  for  pre-existing 

debts 299 

JUDGMENTS — By  confession — Opening  judgment  and  letting  in 

defense 96 

Evidence  to  contradict  a  judgment  held  admissible  under  the 

circumstances  of  a  particular  case 684 

Fraud  is  not  merged  in  a  judgment  and  a  judgment  based  on 

fraud  is  not  released  by  a  discharge  in  bankruptcy 809 

Judgment  creditor  not  entitled  to  privileges  of  bona  fide  pur- 
chaser   55 

Parol  proof  admissible  to  show  contents  of  burnt  record  of . . .  •  808 

Priority  of,  has  no  effect  on  priority  under  creditor's  bill 299 

When  the  collection  of,  may  be  enjoined 60 

When  they  must  be  against  all  the  defendants  or  none 188 

Whether  a  judgment  is  based  bn  fraud  committed  by  tftie  de- 
fendant is  determined  by  the  record 809 

JUDICIAL  ACT— Removal  of  master  in  chancery  is  not 514 

JUDICIAL  NOTICE— The  law  as  to,  applied 451 

JURAT— Defined 208 

JURIES— Second  retirement  of,  to  correct  special  findings 125 

Province  of,  where  the  evidence  is  conflicting 420 

Weight  of  the  evidence  a  question  for 240 

JURISDICTION— Of  defendant  to  suit  in  equity  not  acquired  until 

bill  is  filed 187 

Entry  of  appearance  by  person  not  named  as  a  d^endant  in 

the  bill 187 
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JURISDICTION.    Cmtinued. 

Of  justices  of  the  peace  in  replevin 281 

Of  the  vendor,  necessary  to  the  application  of  the  doctrine  of 

lis  pendens 186 

Presumptions  in  favor  of 384 

Waiver  of  objections  to,  by  contesting  on  the  merits 284 

JURORS — Can  not  impeach  their  own  verdict 585 

JUSTICES  OF  THE  PEACE— Jurisdiction  of,  in  replevin  suits 281 

L 

LANDLORD  AND  TENANT— Obligation  of  landlord  to  repair. ...  655 

LETTERS— Evidence  of  the  delivery  of 48 

LEVY— Effect  of,  on  priorities  in  suit  to  set  aside  a  fraudulent  con- 
veyance    800 

LIENS — ^Against  railroads  for  operating  expenses 496 

LIMITATIONS— An  additional  count  held  to  be  a  restatement  of 

the  original  cause  of  action 611 

The  rule  where  amended  or  new  counts  are  filed 125 

Waiver  of  right  to  plead 610 

When  the  statute  begins  to  run  against  a  claim  for  attorney's 

fees 119 

The  entire  litigation  embraced  in  several  suits  held  to  be  one 

transaction ,  120 

LIS  PENDENS— The  doctrine  applies  to  personal  property 186 

Purpose  of  the  rule— Jurisdiction  of  the  vendor  necessary 186 

Time  from  which  the  doctrine  applies 187 

Rights  of  lis  pendens  purchaser  are  only  defeated  by  successful 

termination  of  suit 187 

LIVE  STOCK— Who  is  liable  for  trespasses  by 641 

M 

MALICIOUS  PROSECUTION— Effect  of  an  acquittal 17 

Probable  cause  a  question  of  law • , 17 

Liability  of  principal  for  acts  of  agent 17 

MALPRACTICE— A  verdict  set  aside  as  against  the  weight  of  the 

evidence 558 

MASTER  AND  SERVANT— A  master  is  liable  for  the  negligent 

exercise  of  his  power  by  a  superintendent 194 

Defective  machinery— An  instruction  as  to,  approved 880 

Defective  machinery- When  servant  assumes  risk  of 446 

Duty  of  master  as  to  safety  devices 267 

Duty  of  master  as  to  appliances  and  surroundings 848 

In  the  absence  of  notice,  servant  may  presume  that  master  has 

done  hisduty 848 

Hazard  assumed  by  servant 688 

Master  is  bound  to  furnish  a  reasonably  safe  place  to  work. . . .  145 
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MASTER  AND  SERVANT.    Continued.     . 

Whether  duty  of  master  to  foiBish  a  reasonably  safe  place  to 

work  has  been  complied  with,  a  question  for  Uie  jury 145 

Servant  is  not  bound  to  test  appliances  furnished  him 145 

Failure  of  master  to  furnish  safe  place  to  work — Negligence  of 

f elk>w-seryant  not  an  excuse 146 

One  claimed  to  be  a  fellow-servant  held  to  be  a  vice-principal.  468 
Responsibility  of  railroad  company  for  acts  performed  by  direc- 
tion of  the  conductor  of  a  train 570 

Right  of  servant  to  follow  directions  of  master  as  to  use  of 

defective  machinery. 868 

Defective  condition  of  machinery— Notice  of  danger  arising. .  868 
Defective  machinery— Master  should  know  whether  it  is  dan- 
gerous or  not 868 

Scope  of  liability  of  master 29 

Liability  of  master  for  the  acts  of  the  servant 29 

MASTER  IN  CHANCERY— Removal  of,  not  a  judicial  act 614 

Removal*of — Mode  of  proceeding 614 

Removal,  when  no  right  of  appeal  is  given 615 

Power  of  the  courts  in  removing 616 

What  is  good  cause  for  removal 615 

MEASURE  OF  DAM  AGES— For  injury  to  real  estate 673 

For  injury  to  real  estate,  of  a  permanent  character 678 

MECHANICS'  LIENS— Act  of  1896  does  not  apply  to  contracts 

previously  entered  into 852 

Where  contract  is  made  with  a  third  party 852 

Right  of  sub-contractor  to  sue  original  contractor  not  affected 

by  the  statute 887 

Under  law  in  force  prior  to  1895,  lien  only  covered  what  was 

attached  to  the  real  estate 893 

MINES  AND  MININQ — Common  law  as  to  negligence  of  mine 

operator  not  superseded  by  statute 606 

MINORS— Obligation  of,  as  to  money  received  from  a  guardian 

whose  action  is  repudiated 69 

multiplicity  OF  SUITS— In  junctions  to  restrain 284 

NEGLIGENCE— A  x^aintiff  held  to  have  exercised  ordinary  care. .  468 

Additional  precaution  not  evidence  of  prior  negligence 198 

An  allegation  in  a  declaration  held  not  to  amount  to  a  charge  of  125 

Certain  acts  held  not  negligence  per  se 106 

Common  law  as  to  negligence  of  mine  operator  not  superseded 

by  statute 605 

Duty  of  railroad  engineer  as  to  persons  standing  near  the  track  208 
Evidence  of  rules  of  a  railroad  and  of  the  United  States  mail 

service  in  suits  based  on 490 

Evidence  of  an  accident  to  show  notice  that  repairs  were 

required 631 
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NEGLIGENCE.    Continued. 

Failure  of  passenger  on  street  oar  to  hold  to  platform  bar 88 

Held  not  to  be  shown  by  the  evidenee 107 

Injury  must  be  attributable  to  defendant's  negligence  and  to 

that  alone 491 

Of  hotel  keeper — Loss  of  baggage  presumptive  evidence  of . . . .  102 

Failure  of  guest  of  hotel  to  ask  for  baggage  is  not 103 

Pleadings  and  proofs  as  to 828 

Kunntng  train  past  station  where  passenger  train  is  stopping 

or  about  to  stop 491 

Use  of  a  defective  sidewalk  not  negligence  per  se 174 

Voluntary  exposure  to  danger 198 

Walking  on  sidewalk  known  to  be  in  a  dangerous  condition. .  198 

NEGOTIABLE  INSTRUMENTS— An  indorsement  held  to  have 

been  unauthorized 89 

When  holder  of,  may  recover ; 251 

Delivery  of,  necessary  to  give  title 252 

NEWLY  DISCOVERED  EVIDENCE— As  ground  for  a  new  trial .  1 12 

NEW  TRIALS— Absence  of  a  party  as  ground  for 284 

Errors  not  mentioned  in  motion  for,  waived 608 

Granting  of,  can  not  be  assigned  for  error 611 

In  favor  of  the  party  responsible  for  the  error  complained  of.  •  188 

On  account  of  newly  discovered  evidence— Showing  necessary..  112 

NON-ASSUMPSIT— Defenses  admissible  under  plea  of. 268 

NOTICE— Of  an  accident  to  show  notice  that  repairs  were  required  681 

Of  dissolution  of  partnership  necessary 166 

Of  the  dissolution  of  a  partnership — Burden  of  proof  of 166 

NUISANCES— Measure  of  damages  for  injuries  to  real  estate  of  a 

permanent  character 578 

NUNCUPATIVE  WILLS— Provisionn  of  the  statute  in  regard  to. 

strictly  construed 224 

Witnessing 224 

O 

OBJECnONS-Should  bespecific 268 

To  evidence— Character  and  time  of 674 

OFFERS— A  statement  held  not  to  amount  to  an  acceptance  of  an 

oflfer 248 

Accepted  and  acted  upon  are  contracts 182 

OFFICERS— Of  a  corporation— Certain  acts  held  binding  on  the 

corporation 544 

Removal  of— Api>eal8 515 

ORDINARY  CARE— A  plaintiff  suing  for  injuries  held  to  have 

exercised  ordinary  care 468 

An  instruction  as  to  the  exercise  of,  approved 880 

Duty  of  persons  about  to  cross  a  railroad  track 208 

Exercise  of,  a  question  for  the  jury 106 
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ORDINARY  CARE.    Continued. 

Voluntaiy  exposure  to  danger 198 

Walking  on  a  sidewalk  known  to  be  in  a  dangerous  condition  198 

When  a  question  for  the  jury 198 

P 

PAROL  EVIDENCE— As  to  the  consideration  of  written  instru- 
ments   508 

To  sustain  an  executed  agreement  changing  the  terms  of  a 

sealed  contract 674 

PARTIES — A  contract  for  the  benefit  of  a  third  person  may  be 

sued  on  by  him 80S 

Contracts  sealed  and  unsealed — Who  may  sue  on 647 

PARTNERSHIP— Burden  of  proof  as  to  notice  of  dissolution  of. . .  166 

Notice  of  dissolution  of 166 

Order  issued  by  partner  admissible  as  evidence  of  amount  due 

fix>mfirm 887 

PASSENGERS— Purchase  of  a  ticket  by  a  passenger  under  an 

assumed  name 188 

PATENTS — Effect  of  receiving  or  paying  fees  for  use  of  patent  on 

right  to  disavow  the  position  of  licensor  or  licensee 418 

PERPETUITIES— Rule  against,  does  not    apply  to   charitable 

bequests 408 

The  rule  does  not  apply  to  a  bequest  to  trustees  with  power  to 

expend 408 

PERSONAL  PROPERTY— The  doctrine  of  lis  pendens  applies  to.  186 

PLEADING— A  charge  that  representations  were  false  and  fraud- 
ulent 18  a  charge  that  they  were  known  to  be  false 808 

A  declaration  held  to  be  in  tort  for  fraudulent  r^resentations.  808 
A  contract  for  the  benefit  of  a  tiiird  person  may  be  bucnI  on  by 

him  in  his  own  name 208 

An  allegation  in  a  declaration  held  not  to  charge  negligenoe. .  185 

Declarations  on  original  and  collateral  undertakings 808 

Different  grounds  of  recovery 28 

Duplicity 28 

Great  precision  and  certainty  in  pleas  in  abatement  required.  276 

A  plea  in  abatement  held  insufficient 276 

When  plea  of  set-off  is  unnecessary • 268 

Defenses  admissible  under  plea  of  non-assumpsit. 868 

Proof  of  failure  to  account  for  goods,  admissible  under  general 

issue,  in  suit  for  wages 263 

POLICE  POWER— Grant  of,  to  cities  and  villages  construed. .....  897 

An  ordinance  held  to  be  a  proper  exercise  of 897 

PRACTICE— A  trial  court  may  require  a  remittitur  to  be  entered 

and  then  render  judgment 840 

Affidavit  of  claim  may  be  allowed  after  plea  is  filed 895 

Amendments — Surprise— How  it  should  be  brought  to  the  at-  . 

tention  of  the  trial  court 561 
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PRACTICE.    Continued. 

AmendmentB  after  verdict 610 

Effect  of  failure  of  court  to  mark  instructionfl  '*  given  "  or  *'  re- 
fused " 651 

Final  judgment  on  demurrer  while  issue  on  part  of  the  counts 

of  a  declaration  is  undisposed  of 611 

Instructions  must  be  in  writing 491 

Instructions  to  disregard  the  counts  of  a  declaration •  828 

Objections  to  evidence — Character  and  time  of 674 

Objecticm  to  omission  of  ad  damnum  should  be  made  in  trial 

court '. 808 

Objections  should  be  specific 268 

Time  at  which  peremptory  instructions  should  be  asked  for.  166, 174 

Variances  should  be  called  to  the  attention  of  the  trial  court. .  182 

Waiver  of  instructions  to  find  for  the  defendant 266 

When  propositions  of  law  may  be  submitted 402 

When  special  interrogatories  need  not  be  submitted 125 

Where  jury  have  failed  to  answer  special  interrogatories  prop- 
erly   125 

PREFERENCES— After  an  assignment  has  been  decided  on— Right 

of  debtor  as  to , 544 

After  an  assignment  has  been  decided  on — Rights  of  creditor 

as  to. 644 

In  favor  of  a  wife 561 

"PREPONDERANCE  OF  THE  EVIDENCE  "—Means  the  same 

as  *'  weight  of  the  evidence" 585 

PRESUMPTIONS— As  to  date  of  execution  of  a  guaranty 112 

In  favor  of  jurisdiction 284 

PRIVILEGED  COMMUNICATIONS— As  a  defense  in  actions  for 

slander  or  libel 526 

Statements  by  a  county  superintendent  of  schools  of  reasons  for 

revoking  a  certificate 526 

Burden  of  proof  shifted 526 

Certain  evidence  held  admissible  to  defeat  the  defense  of 526 

PROBATE  COURTS— Impeachment  of  orders  of,  on  account  of 

fraud 50 

PROMISSORY  NOTES— Release  of  sureties  by  extension  of  time  of 

payment 488 

Extension  of  note  without  consent  of  sureties-^Evidence  held 

'  sufficient  to  show 488 

PROPasmONS  of  law— Presumptions  where  none  are  pre- 
sented   649 

When  they  may  be  submitted 402 

PUBLIC  POLICY— Advocating  changes  in  the  Constitution  not 

against  public  policy 408 

E^orts  for  the  attainment  of  woman  suffrage  not  against  pub- 
lic policy •  408 
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PUBLIC  policy.    Continued. 

Favors  the  application  of  a  debtor's  assets  to  the  payment  of 
his  debts 666 

Q 

QUESTIONS  OF  FACT— Certain  questions  are  held  to  be  questions 

of  fact  under  the  evidence,  and  hence,  for  the  jury 175 

QUESTIONS  OF  LAW— Proper  execution  of  a  will  a  question  of 

law i 824 

QUO  WARRANTO— Against  a  school  district  in   its  corporate 

capacity- What  isadmitted 699 

E 

RAILROADS— A  recovery  in  a  suit  for  double  the  value  of  a  fence 

sustained 621 

Duty  of,  to  give  warning  of  approach  of  trains  at  points  of 

danger 502 

Statutory  provision  as  to  ringing  bell  or  blowing  whistle  at 

crossing  construed 502 

Gates  at  crossingps— Wh^i  condition  of,  is  immaterial 208 

Duty  of  engineer  as  to  persons  standing  near  the  track 208 

Duty  of  persons  about  to  cross  a  railroad  track 208 

Notice  to  train  crews  of  necessity  for  unusual  precautions  to 

avoid  an  accident 208 

Liability  of  company  for  act  of  brakeman  in  ejecting  a  person 

from  a  train 679 

Liability  of  company  for  acts  performed  by  the  direction  of  the 

conductor  of  a  train 579 

Liability  of,  for  damages  caused  by  fire 430 

Fires  communicated  by  locomotives — Contributory  negligence  421 

Liability  of,  for  failure  to  fence  track 659 

Duty  of,  to  fence  tracks— Depot  grounds  exempt. 659 

Liens  against,  for  operating  expenses 496 

Running  train  past  station,  when  passenger  train  m  stopping  or 

about  to  stop,  negligence 401 

Sale  of  mileage  ticket  to  passenger  under  an  assumed  name. . .  183 

When  a  locomotive  is  a  car 29 

When  the  relation  of  carrier  and  passenger  commences. 827 

Duty  to  passengers  on  the  premises,  and  as  to  the  controlling  of 

crowds 827 

REIAL  ESTATE— Conveyance  of,  without  consideration,  good  ex- 

o^as  to  bona  Jlde  creditors 299 

Evidence  of  injury  to,  by  changing  the  course  of  a  stream. .  .•  573 

Interest  may  be  aUowed  on  damages  for  failure  toconvey  land  190 

Measure  of  damages  for  injury  to 573 

Measure  of  damages  for  injuries  of  a  permanent  character.  •  • .  573 

RECORD— Sheri£rs return  of  process  is  partof 276 

Bill  of  particulars  is  not  part  of 208 
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RECORD.    Continued. 

Errors  in,  effect  of 276 

Parol  proof  admiceible  to  show  contents  of  burnt  record 808 

RELIEF— In  equity  under  general  prayer 800 

REMITTITURS— May  be  required  by  a  trial  court 240 

REPLEVIN— Estoppel  to  deny  possession  of  goods 668 

Jurisdiction  of  justices  of  the  peace  in 281 

Waiver  of  demand 699 

RESCISSION— For  fraud— Not  justified  by  the  evidence 644 

Of  sale  for  fraud— Return  of  property 488 

RES  JUDICATA— Plea  of.  held  insufficient 889 

RULES  OF  COURT— In  regard  to  abstracts  should  be  obeyed. ...  174 

s 

SALES— By  corporations— Validity  of,  not  affected  by  failure  of 

directors  to  record  their  action 644 

Consideration— Pre-existing  debts 666 

Rescission  for  fraud— Return  of  property 488 

.    Rights  of  lis  pendens  purchaser  are  only  defeated  by  successful 

termination  of  suit 187 

SCHOOLS— Effect  of  the  admission  of  the  legal  existence  of  a 

school  district 689 

Estoppel  to  question  legality  of  organization  of  school  district— 

A  plea  held  defective 689 

SERVICE  OF  PROCESS— Sheriff's  return  is  part  of  the  record 276. 

Sheriff's  return  is  prima  fade  evidence  of  the  facts  stated — 

How  contested 276i 

SET-OFF— When  plea  of ,  is  unnecessary 268; 

SETTLEMENTS— Inadequacy   of  consideration,  a    circumstance 

tending  to  impeach 69* 

SIDEWALKS— Duty  of  cities  and  villages  as  to. 198^ 

Use  of  a  defective  sidewalk  not  negligence  per  ee 174r 

SLANDER  AND  LIBEL— Privileged  communications 626 

Privileged  communications— Statements  of  a  county  superin- 
tendent of  schools  of  reasons  for  revoking  a  certificate 626 

Privileged  communications — Burden  of  proof  shifted 626 

Certain  evidence  held  admissible  to  defeat  the  defense  of  priv- 
ileged communication 626 

Certain  evidence  held  admissible  as  tending  to  show  malice . . .  627 

Proof  of  words  not  charged  as  showing  malice 527 

SPECIAL   FINDINGS— Failure  of  jury   to    answer  properly— 

Waiver 125 

When  special  interrogatories  need  not  be  submitted 12& 

When  not  inconsistent  with  the  general  verdict 2S 

STATUTES— Act  to  prevent  the  spread  of  contagious  diseases 

among  swine  construed 614 
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STATUTES.    Continued, 

Application  of  the  statute  of  43  Eliz.,  Chap.  4 408 

Construction  of 592,  614 

Provision  as  to  ringing  bell  or  blowing  whistle  at  railroad  croea- 

ing  construed 5dd 

Sees.  96  and  07,  Chap.  8B,  R.  S.,  construed 663 

Statute  in  regard  to  nuncupative  wills  strictly  construed 824 

When  they  supersede  common  law  on  same  subject 605 

STREET  RAILROADS— Negligence— Failure  of  passenger  to  hold 

to  platform  bar 88 

When  the  relation  of  carrier  and  passenger  is  at  an  end • .    475 

SURETIES— Construction  of  obligations  of Ill 

Release  of,  by  extension  of  time  of  payment 483 

Extension  of  note  without  consent  of — Evidence  held  insuffi- 
cient   488 

SWINE — Act  to  prevent  the  spread  of  contagious  diseases  among,    . 

construed 614 

T 

TRESPASS  BY  STOCK— Who  is  liable  for 641 

TRIALS — A  mere  preponderance  of  evidence  is  sufficient  to  prove 

a  plaintiff's  case 840 

Weight  of  the  evidence  a  question  for  the  jury 840 

A  mere  preponderance  of  evidence  all  that  is  required  to  jus- 
tify a  verdict  in  a  civil  case 870 

Absence  of  a  party  as  ground  for  a  new  triaL 884 

By  the  court — Presumption  where  no  propositions  of  law  were 

presented 649 

Certain  questions  held  to  be  questions  of  fact  and  hence  for 

the  jury 175 

Damages  ordinarily  a  question  for  the  jury 579 

Degree  of  proof  required  in  civil  cases 586 

Exercise  of  ordinary  care  a  question  of  fact  for  the  jury. .....    106 

Existence  of  contributory  negligence  a  question  for  the  jury .  146,  159 
iixistence  of  the  relation  of  f eUow-servants  a  question  for  the 

jury 159 

Existence  of  probable  cause  a  question  of  law  in  suits  for  mali- 
cious prosecution 17 

Proof  required  wh^e  different  grounds  of  reoovezy  are  pleaded     88 
Instructions  for  plaintiff— Adaptation  of ,  to  defendant's  theory 

of  the  case 558 

Instructions  should  be  in  writing 88 

Instructions  to  find  for  the  plaintiff— When  proper 108 

Limiting  number  of  witnesses— Intention  as  to,  declared  but 

not  executed,  not  error 886 

Peremptory  instructions  should  be  asked  for  at  t'le  conclusion 

of  the  evidence 174 

Preponderance  of  the  evidence  as  between  two  witnesses  con- 
tradicting each  other ^ 188 
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TRIALS.     Continued, 

Proof  under  defective  declaration 29 

Province  of  the  jury  where  the  evidence  is  conflicting 421 

Statements  as  to  what  is  expected  to  be  proved  by  evidence. . .  55 
Statements  as  to  what  is  proposed  to  be  proved  as  affecting 

admissibility  of  evidence 264 

Taking  a  case  from  the  jury 88 

Functions  of  judge  and  jury  defined ^  88 

Viewing  real  estate  alleged  to  have  been  damaged 574 

When  exercise  of  ordinary  care  is  a  question  for  the  jury 198 

When  peremptory  instructions  should  be  asked  for 166 

When  special  interrogatories  need  not  be  submitted 125 

Whether  duty  of  master  to  furnish  a  safe  place  to  work  has 

been  complied  with,  a  question  for  the  jury. 145 

TRUSTS — Enforcement  of— Who  may  put  the  machinery  of  the 

court  in  operation 408 

Jurisdiction  of  equity  to  appoint  trustees 408 

Bequests  to  jfcnistees  with  power  to  expend  not  within  the  rule 

against,  perpetuities 408 


A^ARIANCES— Should  be  called  to  the  attention  of  the  trial 

court 1 82,  858 

VERDICTS— Against  the  weight  of  the  evidence 558 

All  jurors  impaneled  to  try  a  case  should  join  in  the  verdict. .  826 

Can  not  be  impeached  by  a  juror 585 

No  ground  for  interference 218 

Misapprehension,  passion  and  prejudice 28 

On  conflicting  evidence 249,  266,  824,  401,  605,  651,  658 

Sustained  by  the  evidence 571 

When  not  to  be  disturbed 85,  442 

Will  be  set  aside  when  against  the  strong  preponderance  of  the 

evidence 281 

VOLUNTARY  ASSIGNMENTS- Equitable  jurisdiction  of  County 

Courts  as  to 545 

Power  of  the  County  Court  as  to 624 

Property  not  in  possession  of  the  assignee,  not  under  the  juris- 
diction of  the  County  Court 544 

Preferences  after  assignment  has  been  decided  on— Rights  of 

creditor  as  to 544 

Preferences  after  assignment  has  been  decided  on— Rights  of 

debtor  as  to 544 

w 

WAIVER— By  acceptance  of  bill  of  lading 248 

Discontinuance  of  business  waives  notice  or  demand  by  depos- 
itors on  banker 166 

Errors  not  argued  deemed  waived 885 


708  Appellate  Couets  op  Illinois. 

WAIVER.    Continued. 

Errors  not  mentioned  in  motion  for  new  trial  waived 508' 

Of  demand  in  replevin 509 

Of  failure  of  jury  to  answer  special  interrogatories  properly. . .  125 

Of  forfeiture  of  membership  in  benefit  society 75> 

Of  proofs  of  death  of  member  of  benefit  society 7& 

Of  instruction  to  find  for  the  defendant 266 

Of  objections  to  jurisdiction  by  contesting  on  the  merits 284 

Of  petition  for  change  of  venue  waived  by  going  to  trial  with- 

<          out  objection 208 

Of  the  right  to  plead  the  statute  of  limitations 610 

**  WEIGHT  OF  THE  EVIDENCE  '*  —  Means  the  same  as  "  pre- 
ponderance of  the  evidence" 585 

WILLS— Gifts  of  property  by,  as  the  consideration  for  a  promise. .  669 
Jurisdiction  of  chancery  as  to  contest  is  statutoiy,  and  the 

statute  must  be  strictly  construed 152 

Who  may  contest  by  bill  in  chancery 162 

Right  to  contest  is  a  personal  privilege  and  does  not  survive. . .  152 
Provisions  of  the  statute  in  regard  to  nuncupative  wills  strictly 

construed  and  enforced 224 

Witnessing  nimcupative  wills 224 

Proper  execution  of  will  a  question  of  law 224 

A  bequest  for  the  attainment  of  woman  suffrage  valid 408 

A  charitable  bequest  discussed  and  upheld 40& 

WTTNESSES—Effect  of  contradictory  statements  by,  upon  their 

credibility. 120 

Exclusion  of,  on  account  of  Interest 267 

Preponderance  of  the  evidence  as  between  two  witnesses  con- 
tradicting each  other 188 

Relation  ,to  the  parties  as  affecting  credibility— An  instruction 

as  to,  approved 880 

WOMAN  SUFFRAGE— A  bequest  for  the  attainment  of,  valid. . .  403 

WORDS  AND  PHRASES— Locomotive  is  a  car 20 

"Weight  of  the  evidence'*  and  *' preponderance  of  the  evi- 
dence"   585 

WRITTEN  INSTRUMENTS— Parol  evidence  as  to  the  considera- 
tion of 608 

Parol  evidence  to  sustain  an  executed  agreement  changing  the 

terms  of  a  written  instrument 674 
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